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DEATH  OF  JUDGE  WOODBURY. 


At  the  opening  of  the  Conrty  the  Honorable  J.  J.  Crittenden,  Attor- 
ney-Genenl  of  the  United  Stfttes,  rose  and  remarked  substantially  as 
follows: — 

Ab  an  officer  of  this  Coorty  and  at  the  request  of  its  bar,  it  becomes 
mj  dntj  to  submit  a  brief  and  imperfect  expression  of  our  common  re- 
gret for  the  loss  of  the  distinguished  member  of  this  Court,  whose  death 
Uiis  nation  has  recently  been  called  upon  to  deplore.. 

Judge  Woodbury  was  a  man  who  fer  a  long  series  of  years  occupied  a 
most  conspicuous  position.  The  continued  confidence  reposed  in  him  b^ 
his  country,  and  the  numerous  honors  which  he  shared,  all  testify  to  his 
greatness,  and  will  be  his  noblest  monument 

It  has  rarely  happened  that  any  citizen  has  enjoyed  such  a  succession 
of  exalted  public  honors  as  were  shared  by  Judge  Woodbury.  Go- 
▼emor,  Secretary  of  the  Treasury,  Senator,  and,  his  last  and  greatest 
distinction,  Judge  of  the  Supreme  Court  of  the-  United  States,  whose 
juriadiction  is  more  extended  tlum  any  other  upon  the  continent,  and 
whose  mandate  is  obeyed  from  Boston  to  San  Francisco — all  these 
honors,  one  after  the  oUier,  were  worn  by  him,  but  neither  they  nor  any 
other  human  distinction  could  save  him  to  us  any  longer.  He  has  fidlen 
in  the  midst  of  his  earthly  honors ;  he  has  fallen  as  all  of  us  must  fall, 
and  left  with  us  only  his  fame,  which  is  iipmortal. 

Judge  Woodbury  was  a  man  who  wore  his  honors,  great  as  they  were, 
meekly ;  and  it  was  his  distinguishing  merit,  that  he  thought  much  less 
of  them  than  of  the  duties  they  entailed. 

The  bar  of  this  Court  deeply  deplore  the  loss  which  they  have  sns* 
tained ;  and,  not  doubting  the  fervent  sympathy  of  this  Court  with  them, 
I  feel  that  my  duty  will  be  discharged  by  offering  the  resolutions  which 
embody  the  sentiments  of  thb  bar,  and  by  i^uesting,  at  their  instanoe, 
that  they  may  be  placed  on  the  records  of  this  Court,  where  they  will 
remain  as  imperishable  as  his  fame. 

The  resolutions  are  as  follows: — 

At  a  meeting  of  the  members  of  the  bar  and  officers  of  the  Court, 
held  in  the  Supreme  Court  Room,  on  Monday,  the  1st  of  December, 
1851,  Jonathan  Meredith,  Esquire,  of  Maryland,  was  called  to  the  chair, 
and  Alexander  H.  Lawrence,  Esquire,  of  Washington,  appointed  Secre- 
tary. 
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On  lAotion  of  Bichard  8.  Coxe,  Esquire,  it  was  resolved  that  a  o^m- 
mittee  of  three  gentlemen  be  appointed  bj  the  chair  to  prepare  tnd 
report  to  this  meeting  appropriate  resolutions  on  the  occasion  of  the 
Ismented  death  of  the  late  Honorable  Levi  Woodbury,  one  of  die  Ab£0- 
CAte  Justices  of  the  Supreme  Court  of  the  United  States. 

Whereupon  the  chair  appointed  the  Honorable  Bererdy  Johnson,  of 
Maryland,  Bichard  S.  Coze,  Esquire,  of  Washington,  and  B.  H.  Gillety 
Esquire,  of  New  York,  to  constitute  said  committee. 

Mr.  Johnson,  on  behalf  of  the  committee,  reported  the  following  reso- 
lutions, which  were  unanimously  adopted: — 

Resctvedj  That  the  Supreme  Court,  the  Bar,  and  the  nation,  have 
sustained,  in  the  death  of  the  Honorable  Levi  Woodbury,  a  loss  of  ex- 
tensive learning,  indefatigable  industry,  unsuspected  integrify,  and  high 
abilities.  After  filling,  with  great  reputation,  some  of  the  most  import- 
ant offices  under  the  Nationfd  and  State  Governments,  his  elevation  to 
the  Bench  was  received  with  general  satisfaction,  and  his  premature  and 
unexpected  death  wiUi  universal  regret, 

Hesohedj  That  this  meeting  lament  the  death  of  Judge  Woodbury,  in 

3e  prime  of  life  and  usefulness,  and  that  we  will  wear  the  usual  badge 
^  mourning  during  the  residue  of  the  term. 

Besolvedy  That  the  Chairman  and  Secretary  transmit  a  copy  of  these 
resolutions  to  the  family  of  the  deceased,  and  assure  them  of  our  sincere 
condolence  on  account  of  the  bereavement  they  have  experienced. 

Besolvedj  That  the  Attorney-General  be  requested  to  move  the  court 
that  these  resolutions  be  entered  on  the  minutes  of  their  proceedings. 

Jonathan  Meredith,  Ohaimum. 
A.  H.  Lawbenoe,  Secretary. 

Whereupon  Mr.  Chief  Justice  Taney  replied: — 

The  Court  is  very  seiisible  of  the  loss  it  has  sustained  in  the  death  of 
Judge  Woodbury. 

He  had  been  a  member  of  the  Court  but  a  few  years ;  yet  he  was  long 
enough  on  the  bench  to  leave  behind  him,  in  the  reports  of  the  decisions 
of  the  Court,.the  proofs  of  his  great  learning  and  industly,  and  of  his 
eminent  quaHfications  for  the  high  office  he  filled. 

His  life  had  been  passed  mainly  in  the  public  service  before  he  became 
a  member  of  this  Court  And  in  the  various  and  imi>ortant  offices,  judi- 
cial and  political,  to  which  he  had  been  appointed,  he  was  always  found 
equal  to  the  duties  imposed  upon  him,  and  never  failed  to  distinguish* 
himself  by  the  extent  and  accuracy  of  his  information,  upon  eveiy  sub- 
ject connected  with  his  official  duties,  or  upon  which  he  was  at  any  time 
called  upon  to  act.  The  same  learning  and  the  same  untiring  industry 
marked  his  brief  course  on  this  bench.  We  all  feel  that  we  have  lost  in 
him  an  able,  upright,  and  learned  associate,  and  most  truly  and  sincerely 
deplore  his  death;  and  we  cordially  unite  with  tbe  bar  in  the  resolutions 
they  have  presented,  and  shall  order  them  to  be  entered  on  t^e  records 
of  the  Court. 

Ordered  that  the  proceedings  of  the  City  Council  of  the  City  of  Ports- 
mouth, upon  the  death  of  the  late  Mr.  Justice  Woodbury,  be  entered  oo 
the  minutes  of  the  Court,  which  are  as  follows: — 
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Oiiy  of  ParUnumth^  September  5thj  1851. 

At  a  meeting  of  the  City  Coancil,  held  this  daj,  the  following  preaxn- 
ble and resolutiona  wereadopted: — 

ifhereaSf  hj  the  decree  of  Divine  Providence,  our  eminently  dis- 
trngi^Bhed  and  h^hlj  esteemed  fellow-dtizen,  the  Honorable  Levi  Wood- 
borji  Associate  ^stfce  of  the  Supreme  Court  of  the  United  States,  has 
been  suddenly  summoned  from  our  midst,  in  the  full  vigor  of  his  man- 
hood and  of  his  usefulness, 

Therefore,  Besolved^  bj  the  City  Council  of  the  City  of  Portsmouth, 
that  we  deeply  deplore  the  loss  of  the  illustrious  deceased — a  loss  to  his 
family,  his  feUow-dlizens,  and  the  nation. 

JSesohedy  That  a  retrospect  of  the  past  causes  us  more  vividly  to  real- 
ize the  extent  of  the  calamity  that  has  befallen  us  by  the  removal  of  one 
whose  worth  as  a  statesman,  a  public  officer,  a  citizen,  and  a  many  was 
acknowledged  wherever  his  fame  had  extended  or  his  acquaintance  had 
been  enioyed. 

Sesowedj  That  we  respectfully  tender  our  heartfelt  sympathies  to  his 
distressed  family  in  their  ovel^helming  bereavement 

JSesohedj  That,  as  a  deserved  tribute  to  the  merit  of  the  deceased,  as 
well  as  to  testify  more  publicly  our  sense  of  this  sad  dispensation,  the 
members  of  the  .Ci^  Comidl  will,  at  an  early  day,  join  with  their  feUow- 
dtizens  in  such  obsequies  as  are  due  to  the  public  services  and  private 
worth  of  the  honored  dead. 

Jiesoivedj  That  his  Honor,  the  Mayor,  be  requested  to  communicate 
copies  of  these  resolutions,  to  the  bereaved  £uEuly  of  the  deceased,  the 
President  of  the  United  States,  and  the  United  States  Supreme  Court. 

Extract  from  the  records. 
A  true  copy.    Attest  Jobs  Behhxtt,  (Xijf  Obrk 
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RULE   No.  69. 

Ordered,  that,  when  a  case  is  reached  in  the  regular  call  of 
the  docket,  and  no  appearance  is  entered  for  either  party,  the 
case  shall  be  dismissed  at  the  costs  of  the  plaintiff,  and  the 
54th  rule,  adopted  at  December  Term,  1849,  be,  and  the  same 
is  hereby,  rescinded. 

RULE  No.  60. 

Ordered^  that,  whenever  any  record,  transmitted  to  this  court 
upon  a  writ  of  error  or  appeal,  shall  contain  any  dooomenti 
paper,  testimony,  or  other  proceeding  in  a  foreign  langaage, 
and  the  record  does  not  also  contain  a  translation  of  such  doca- 
ment,  paper,  testimony,  or  other  proceeding,  made  under  the 
authority  of  the  inferior  court,  or  admitted  to  be  correct,  the 
record  shall  not  be  printed ;  but  the  case  shall  be  reported  to 
this  court  by  the  derk,  and  the  court  will  thereupon  remand 
it  to  the  inferior  court,  in  order  that  a  translation  may  be  there 
supplied  and  inserted  in  the  record. 
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The  President,  Directors,  and  Company  of  the  Miners'  Bank 
OP  Dubuque,  Plaintiffs  in  Error,  v.  The  State  of  Iowa, 
ON  the  Relation  op  the  District  Prosecuting  Attorney. 

Where  a  bank  wa«  chartered  and  its  charter  repealed  bj  the  legislature  of  a  Terri- 
tory, the  question  of  the  validity  of  the  repealing  act  cannot  be  brought  before 
this  court  under  the  twenty-fifth  section  of  the  Judiciary  Act. 

The  power  of  review  is  confined  by  that  section  to  certain  laws  passed  by  States, 
and  does  not  extend  to  those  passed  by  territorial  Legislatures. 

This  case  was  brought  up,  by  writ  of  error,  from  the  Supreme 
Court  for  the  Second  Judicial  District  of  the  State  of  Iowa. 
Proceedings  were  commenced  when  Iowa  was  a  Territory,  but 
in  the  progress  of  the  cause  she  was  admitted  as  a  State.  The 
pleadings  set  forth  the  facts  of  the  case. 

At  the  November  term,  1845,  of  the  District  Court  of  Dubuque 
county,  in  the  Territory  of  Iowa,  the  District  Attorney  of  the 
United  States  filed  the  following  information : 

James  Grant,  district  prosecutor  of  the  third  Judicial  District, 
who  prosecutes  for  the  United  States,  on  leave  granted,  comes 
into  said  District  Court  of  Dubuque  county,  at  tlie  court-house 
in  Dubuque  county,  on  the  first  Monday  in  November,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  forty-five,  and 
for  said  United  States  gives  the  court  to  be  informed  and  under- 
stand, that  John  Wharton,  Patrick  Quigley,  Robert  Waller, 
John  Thompson,  Peter  Waples,  Jesse  P.  Farley,  and  Timothy 
Davis,  for  the  space  of  two  months  last  past,  and  since,  have 
had  and  still  use,  without  any  legal  authority,  the  liabilities  and 
franchises  of  President,  Directors,  and  Company  of  the  Miners' 
Bank  of  Dubuque,  and  discount  bills,  loan  money,  buy  and  sell 
bills  of  exchange,  and  do  all  such  other  acts  and  things  as  bodies 
ccnrporate  for  banking  usually  do. 

All  which  privileges,  liabilities,  and  franchises,  the  said  defend- 
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ants  have  usurped,  and  still  do  usurp,  upon  said  United  States, 
to  the  great  damage  and  prejudice  thereofl 

Whereupon  the  said  attorney  prays  the  aid  of  this  court  in 
the  premises,  and  due  process  of  law  against  said  defendants, 
to  answer  to  said  United  States  bv  what  warrants  they  daim  to 
have  and  enjoy  the  liabilities,  privileges,  and  franchises  aforesaid. 

James  Grant,  Dist  Jhros. 

Whereupon  the  attorney  for  the  Bank  filed  the  following  plea, 
viz.: 

And  the  said  John  Wharton,  Patrick  Quigley,  Robert  Waller, 
John  Thompson,  Peter  Waples,  Jesse  P.  Farley,  and  Timotiiy 
Davis,  President,  Directors,  and  Co.  &c 

As  to  the  said  liabilities,  franchises,  and  privileges,  of  the 
said  President,  Directors,  and  Company,  of  the  Miners'  Bank  of 
Dubuque,  say  that,  by  an  act  of  the  Legislature  of  Wisconsin, 
approved  on  the  thirtieth  day  of  November,  in  the  year  of  pur 
Lord  one  thousand  eight  hundred  and  thirty-six,  which  act,  with 
alterations,  was  approved  by  Congress  on  the  third  <iay  of  March, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  thirty- 
seven,  said  President,  Directors,  and  Company  were  duly  incor- 
.porated  as  a  company  or  body  politic  and  corporate,  vrith  the 
privileges,  liabilities,  and  franchises  aforesaid ;  that  by  an  act 
of  Congress  in  session  on  the  12th  day  of  June,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  thirty-eight,  the  Terri- 
tory of  Wisconsin  was  divided,  and  the  Territory  of  Iowa  formed 
therefrom ;  and  by  this  warrant  the  said  defendants  have,  and 
during  the  time  in  said  information  mentioned,  and  still  use  the 
liabilities,  privileges,  and  franchises,  as  they  well  might,  and 
still  may ;  without  this,  that  ssdd  defendants  have  usurped,  or 
do  now  usurp,  said  liabilities,  franchises,  and  privileges,  in 
manner  and  form  as  by  s&dd  information  is  supposed;  all  which 
the  said  defendants  are  ready  to  verify ;   and  wherefore  they 

t)ray  judgment,  and  that  said  liberties,  franchises,  and  privi- 
eges,  above  by  them  claimed,  may  be  allowed  and  adjudged 
them,  and  that  they  may  be  herein  dismissed,  &c. 

Davis,  Mty  for  Bank. 

The  replication  of  the  plaintiff  was  as  follows : — 
And  the  said  plaintiffs,  for  replication  to  said  plea  of  said  de- 
fendants, say,  that  the  act  of  the  Legislature  of  Wisconsin,  by 
which  said  defendants  claim  the  liberties,  franchises,  and  privileges 
afores&dd,  by  an  actof  the  Legislature  of  Iowa  Territory,  within 
whose  jurisdiction  the  said  corporate  body  existed,  after  the  divi* 
sion  of  the  Territory  of  Wisconsin,  in  force  the  twentyrfirst  day  of 
May,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  forty 
five,  the  said  liabilities,  privileges,  and  franchises,  was  repealed. 


DECEHBEB   TEBH,    1861. 


Mineri'Bank  v.  Btftte  of  low*. 


diflallowed,  and  dedaied  far  naught;  and  fhis  he  is  ready  to 
verify ;  wherefore  he  prays  judgment.  Sec 

James  Grant,  Dist.  Pros. 

The  defendants  rejoined,  but  afterwards  had  leave  to  file  the 
following  amended  rejoinder : — 

The  said  defendants,  as  to  the  said  replication  of  the  said 
plaintifis  to  the  plea  of  defendants,  say,  that  they  ought  not  to 
be  barred  of  the  franchises,  liberties,  and  privileges,  secured  to 
them  by  their  aforesaid  charter,  because  they  say  that  the  act  of 
the  said  Legislature  of  Iowa  aforesaid,  whereby  it  is  supposed 
the  said  charter  was  repealed,  was  passed  without  the  saia  cor- 
poration (defendants)  having  first  failed  to  go  into  operation, 
and  without  having  abused  or  misused  its  privileges ;  and  this 
they  are  ready  to  verify. 

jDavis  &  Smith,  AtPysfor  Defendants. 

To  this  rejoinder  the  plaintiff  demurred,  and  the  defendants 
joined  in  demurrer. 

At  December  term)1847,  the  District  Court  gave  the  following 
judgment:— 

Thereupon  the  demurrer  is  sustained  by  the  court,  with  leave 
to  the  said  defendants  to  answer  over,  but  said  defendants  elect 
to  abide  by  their  aforesaid'  amended  rejoinder;  and  it  being 
adjudged  by  the  court  now  here,  that  the  information  filed  in 
thui  case,  and  the  matters  and  things  therein  charged  are  true, 
it  is  therefore  ordered,  adjudged,  and  decreed,  that  the  said 
defendants,  and  all  others  suiting  by,  through,  or  under  them,  be 
ousted,  and  altogether  and  forever  excluded  from  .all  such  cor- 
porate rights,  privileges,  and  franchises,  of  the  President, 
iXrectors,  and  Company  of  the  Miners'  Bank  of  Dubuque ;  that 
the  corporation  of  said  President,  Directors,  and  Company  be 
dissolved,  and  that  the  plaintiffs  have  and  recover  of  and  from 
the  said  defendants  their  costs  about  their  suit  in  this  behalf 
expended,'  and  that  they  have  execution  therefor. 

The  Bank  appealed  to  the  Supreme  Court  of  Iowa,  which 
affirmed  the  jud^ent  of  the  Distnct  Court ;  and  a  writ  of  error 
brought  the  case  up  to  this  court 

It  was  argued  by  Mr.  Lawrence^  fat  the  plaintiff  in  error,  who 
said  that  the  principal  question  in  the  case  was  whether  the 
iegislatnre  could  repeal  the  charter  of  the  Bank  without  evi- 
denee  of  misuse  or  abuse  of  its  corporate  privileges.  His 
argument  on  this  point  need  not  be  stated,  as  the  case  went  off 
npon  a  question  of  jurisdictipn. 
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Mr.  Justice  DANIEL  delivered  the  opinion  of  the  court 
By  a  statute  approved  on  the  20th  of  April,  1836.  Congressi 
witlun  the  boundaries  designated  by  that  statute,  established 
the  territorial  govemment  of  Wisconsin,  (vid.  5  Stat  at  Largei 
10  to  16);  and  by  a  subsequent  law,  approved  June  tae 
12th,  1838,  Congress  divided  the  Territory  of  Wisconsin,  and 
established  over  what  had  formed  a  portion  of  that  territory,  the 
territorial  govemment  of  Iowa,  (vid.  5  Stat  at  Large,  235  to  241») 
On  the  3d  of  March,  1845,  the  Territory  of  Iowa  was  admittea 
into  the  Union,  as  one  of  the  States  of  this  confederacy,  (vid 

5  Stat  at  Large,  742,)  and  on  the  3d  day  of  March,  1847,  the 
like  admission  was  extended  to  the  Territory  of  Wisconsin. 
Vid.  9  Stat  at  Large,  178.  By  what  may  be  termed  the 
organic  laws  creating  the  governments'  of  both  the  territories 
above-mentioned,  it  will  be  seen,  that  those  governments,  were 
vested  with  general  legislative  power ;  and  were  subjected  to  no 
enumerated  or  specific  limitations  of  that  general  power,  save  in 
certain  exceptions  applicable  to  the  lands  or  other  property  of  the 
United  States,  and  to  the  right  on  the  part  of  those  governmento, 
in  exercising  the  power  of  taxation,  to  discriminate  between  the 
property  of  residents  and  non-residents.  The  language  of  the 
provisions  here  referred  to  is  identical  in  the  laws  establishing 
each  of  these  territories,  and  is  in  the  following  words :  ^  That 
the  legislative  poM^er  of  the  Territory  shall  extend  to  all  riffhtfiil 
subjects  of  legislation,  but  no  law  shall  be  passed  intenerinff 
with  the  primary  disposal  of  the  soil,  no  tax  shall  be  imposea 
upon  the  property  of  the  United  States,  nor  shall  the  lands  or 
other  property  of  non-residents  be  taxed  higher  than  the  lands 
of  residents."  Each  of  those  provisions  contains  the  following 
declaration :  ^  All  laws  of  the  governor  and  legislative  assem- 
bly shall  be  submitted  tOj  and  if  disapproved  by  the  Congress  of 
the  United  States,  the  same  shall  be  null  and  of  no  effect"  Vid» 

6  Stat  at  Large,  p.  13,  and  ib.  p.  237,  sec  6. 

By  a  law  of  the  territorial  Lej^ature  of  Wisconsin,  approved 
on  the  30tb  of  November,  1836,  the  plaintifis  in  error  were  created 
a  corporation  by  t|ie  style  of  the  Miners'  Bank  of  Dubuque,  to 
continue  until  the  Ist  day  of  MJety  1851.  Vid  acts  of  Legislature 
of  Wisconsin  of  1836,  p.  ISj  No.  7.  By  an  act  ,of  Congress, 
approved  on  the  3d  of  Maich,  1837,  (5  Stat  at  Large,  198,) 
the  charter  granted  by  the  Legislature  of  Wisconsin  was 
disapproved  and  annulled  in  certain  particulars ;  but  allowed 
and  left^in  force  as  to  the  provisions^ot  thus  vacated,  and  con- 
tained, amongst  other  provisions,  (section  23,)  the  following: 
^  That  this  act  be  and  the  same  is  hereby  declared  to  be  a  pu^* 
Ho  act,  and  that  the  saine  be  for  the  time  before  limited,  coo^ 
strued  in  all  courts  and  places  benignly,  and  fsvofablyyfor  every 
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beneficial  poipoie  thereiii  mentioned.    Rrovided,  that  it  soeb 
corporation  snail  fail  to  go  into  operation,  or  shall  abnae  or 
misase  their  priTileffea  under  this  charteffy  it  shall  be  in  the 
power  of  the  tegimtive  assembly  of    this  Tenitqry  at  any 
time  to  annul,  vacate,  and  make  void  this  charter."  ^  After  the 
separati(m  ol  Iowa  from  Wisconsini  the  Legislature  of  l^e  for* 
mer  Territory,  (the  Bank  of  Dubuque  being  situated  witUn  the 
government  thereof,)  by  an  act  of  the  21st  of  May,  1845,  repealed 
the  act  of  inccwporation  of  the  Miners'  Bank ;  directed,  under 
the  supervision  of  the  cotirt  of  the  District,  the  settiement  by 
trustees  of  the  affairs  of  that  corporation,  and  the  distiibution 
of  its  assets  amongst  the  creditors  and  stoddiolders  thereol  Vid» 
Laws  of  Iowa  Ter.  c  31.    In  pursuance  of  this  law,  the  prose- 
cuting attorney  for  the  Territory,  on  the  lOth  of  August,  1846, 
filed  an  information  in  the  nature  of  a  writ  of  quo  warrofito 
against  the  President,  Directors,  and  Compaq  of  the  Bank  of  Du- 
buque, as  usurpers,  upon  the  authority  of  tiie  United  States,  of  the 
privile^  and  franchises  of  a  banking  corporation.    To  this  in- 
formation the  j^aintiffs  pleaded  the  act  -of  incorpomtion  by  the 
Legislature  of  Wisconsin,  as  altered  by  the  ttct  of  Congress,  and 
tihe  division  of  the  Territory  of  Wisconsin,  and  the  creation  of 
the  govenmient  of  Iowa,  in  justification  of  tibeir  corpomte  rightsi 
To  this  plea,  it  is  replied  for  the  United  States,  that  the  Act  of 
the  Legislature  of  Wisconsin,  by  which  the  defendants  were 
incorpomted,  had,  after  the  separation  of  the  territories,  been  re^ 
pecded  bv  an  act  of  the  Legislature  of  Iowa,  within  whose  juris- 
diction the  corporation  existed.     The  plaintii&  in  error  (the  d^ 
fendants  below)  rejoined,  that  the  repealing  act  of  the  Legislature 
of  Iowa  had  been  passed  without  the  said  coloration  having 
failed  to  go  into  operation,  and  without  having  misused  or 
abused  its  privileges.    On  behalf  of  the  United  States  there 
was  a  demurrer  to  this  rejoinder,  and  in  the  mean  time  the  Terri- 
tory of  Iowa  having  become  a  State,  this  case  was  tried  befirae 
the  Supreme  Court  for  the  Second  Judicial  District  of  the  State, 
diy  which  tribunal  the  demuner  vras  sustained,  and  judgment  of 
ouster  pronounced  against  the  Bank. 

By  the  plaintiiti  in  error  it  is  insisted,  that  the  averments  in 
their  rejoinder  being  admitted  by  the  demurrer,  it  follows  ez  am- 
sequefUij  that  the  repealing  law  of  the  Territo^  of  Iowa  was 
unconstitutional,  as  a  law  arbitrarily  abrogating.the  charter  of 
the  Bank,  and  therefore  a  law  impairing  the  obUgaUon  of  <i  cofi^ 
tract.  In  reviewing  this  case  thus  made,  this  court  do  not 
consider  themselves  called  upon  to  test  either  the  power  of  the 
government  of  Iowa  for  the  enacti&ent  of  the  statute  com- 
plained  o%  the  coincidence  or  incompatibility  of  that  statute 
with  the  10th  section  of  the  first  artide  of  the  Constitution,  or 
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regolarity  of  the  proceedings  in  the  cotirt  below.  At  the 
threshold  of  their  examination  of  tiiis  case,  they  are  met  by  an 
inqniry  far  more  important  and  controlling  than  either  of  these, 
vi^.,  an  inqniry  into  their  own  anthoiily  to  effecti  nnder  any 
aspect  under  which  this  case  is  presented  to  them,  the  restilt 
which  is  sought  at  their  hands  i  Whatever  authority  there 
exists  in  this  court  to  reexamine  and  reverse  the  judgments 
or  decrees  of  the  courts,  not  those  regularly  appertaining  to  the 
organized  judicial  system  of  the  United  Stateis,  such  authority 
must  be  traced  to  the  25th  section  of  the  law  establishing  the 
*^  Judicial  Courts  of  the  United  States,"  by  which  section  ^one 
the  power  of  this  court  fcHr  the  purposes  above  stated  was  cre- 
ated and  is  clearly  defined.  By  recurrence  to  that  section  it  will 
be  perceived,  in  order  to  give  the  corrective  power  to  this  triba* 
naly  that,  by  the  decision  of  the  State  courtj  there  must  have 
been  ^  drawn  in  question,  the  validity  of  a  statute  or  an  author^ 
ity  exercised  under  the  United  States,  and  the  decision  be 
against  their  validity ;"  or  it  must  be  ^  where  is  drawn  in  ques- 
tion the  validity  or  statute  of,  or  an  authority  exercised  under 
ann^  State  f  on  the  ground  of  tiieir  being  repugnant  to  the  Con- 
stitution, treaties,  or  laws  of  the  United  States,  and  the  deci- 
sion is  in  favor  of  such  their  validity ;  or  where  is  drawn  in 
question  the  construction  of  any  clause  of  the  Constitution,  or 
of  a  Ireatypr  statute  of,  or  commission  held  under  the  United 
States,  and  the  decision  is  against  the  title,  right,  privilege,  or 
exemption,  specially  set  up  or  claimed  under  such  clause  of  the 
Constitution,  treaty,  statute,  or  commission."  By  a  compari- 
son of  the  record  before  us  with  the  section  of  the  Judiciary 
Act  abo\e  quoted,  we  think  it  nowhere  apparent,  that  there  has 
been,  by  the  decision  of  the  Court  of  Iowa,  drawn  in  question 
the  vahdity  of  a  treaty  or  stetute  of,  or  an  authority  exercised 
under  the  united  State  much  less  that  there  has  been  a  deci- 
sion against  the  validity  of  either ;  or  that  there  has  been  dmwn 
in  question  the  validity  of  a  statute  of,  or  an  authority  exer- 
cised under  anp  State^  on  the  ground  of  its  being  repugnant  to 
the  Constitution,  treaties,  or  laws  of  the  United  States,  or  the 
construction  of  any  clause  of  the  Constitution,  or  of  any  treaty 
or  statute  of  or  commission  held  under  the  United  Stetes,and  a 
decision  adverse  to  the  validity  of  the  latter.  And  it  may  be 
observed^  that  every,  requisite  to  form  a  ground  of  jurisdiction 
enumerated  in  each  of  the  predicaments  comprised  in  the  sta- 
tute, must  combine  in  orOei  to  give  to  this  court  the  power 
invoked  by  the  plaintiffi  m  error.  The  alleged  wrong  which 
the  court  are  caned  on  to  redress,  is  not  an  act  of  State  patoer 
at  all ;  it  is  an  act  of  the  terrtiarial  government  of  lowct,  by 
which  was  repealed  an  act  of  the  precrauig  territorial  govern- 
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inent  of  Wifloonflia;  ecmseqaently  the  deciuon  of  the  comt 
below  asserted  no  Skiie  act  or  power  in  opposition  to  tiie  Con- 
fltitiition,  tieatiesy  or  laws,  or  to  a  commission  or  authority  of,  or 
under  the  United  States,  and  presents  therefore  no  ground  of 
jurisdiction  heve,  either  as  denved  from  the  language  of  the 
statute,  or  from  any  construction  heretofore  given  of  it  If  the 
question  whether  a  writ  of  errcMr  would  lie  from  this  court  to 
review  the  acts  of  the  territorial  governments  could  ever  have 
been  regarded  as  in  any  sense  equivocal  upon  the  language  of  the 
25th  section  of  the  Judiciary  Act,  such  a  question  could  not  now 
be  considered  as  open,  under  the  express  adjudications  previoush^ 
ruled  by  this  court  Thus  in  the  case  of  Scott  t^.  Jones,  6  How- 
ard, p.  343,  it  was  expressly  declared,—^  That  an  objection  to 
tiie  validity  of  a  statute  on  the  ground  that  the  legislature 
which  passed  it  were  not  competent  or  duly  organized,  under 
the  acts  of  Congress  and  the  Constitution,  so  as  to  pass  valid 
statutes,  is  not  within  the  cases  enumerated  in  the  25th  sec- 
tion of  the  Judiciary  Act,  and  therefore  this  court  has  no 
jurisdiction  over  the  subject  That  in  order  to  give  this  court 
jurisdiction,  the  statute,  the  validity  of  which  is  dravm  in  ques- 
tion, must  be  passed  by  a  State  a  member  of  the  Union,  and 
a  public  body  owing  obedience  and  conformity  to  its  Consti- 
tution and  laws.  That  if  public  bodies,  not  duly  admitted  into 
the  Union,  undertake  as  States,  to  pass  laws  which  might 
encroach  on  the  Union  or  its  granted  powers,  such  conduct 
would  have  to  be  reached  either  by  the  power  of  the  Union 
to  put  down  insurrection,  or  by  the  ordinary  penal  laws  of  the 
States  or  Territories  within  wmch  these  bodies  are  situated  and 
acting :  but  their  measured  are  not  examinable  by  this  court 
upon  a  writ  of  error.  They  are  not  States^  and  cannot  pass 
statutes  within  the  meaning  of  the  Judiciary  acts."  Other 
cases  cited  by  the  court,  in  the  opinion  just  quoted,  might  be 
adduced  to  show  the  difference  ever  taken  by  the  court  In  re- 
ference to  its  relation  to  the  States  as  States,  and  as  contradis* 
tinguished  from  the  Territories  of  the  United  States,  it  seems 
to  us,  that  the  control  of  these  territorial  governments  properly 
appertains  to  that  branch  of  the  government  which  creates  and 
can  change  or  modify  them  to  meet  its  views  of  public  poUcy, 
viz. :  the  Congress  of  the  United  States.  That  conlrol  certainly 
has  not  been  vested  in  this  court,  either  in  mode  or  in  substance, 
by  the  25th  section  of  the  Judiciary  Act 

It  has  been  argued  in  this  case,  that  as  Congress,  in  creating 
the  territorial  governments  of  Wisconsin  and  Iowa,  reserved  to 
themselves  the  power  of  disapproving  and  thereby  annulling  the 
acts  of  those  governments,  and  had,  in  the  exercise  of  that 
power,  stricken  out  several  of  the  provisions  of  the  charter  of 
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the  Bank  of  Dubuque,  enacted  by  the  Legislature  of  Wiscon- 
sin, assenting  to  the  residue ;  that  therefore  the  charter  of  this 
Bank  should  be  regarded  as  an  act  of  Congress,  rather  than  of  the 
territorial  government ;  and  consequentlY  uie  decision  of  the  State 
court,  in  favor  of  the  repealing  law  of  Iowa,  must  be  held  to  be 
one  in  which  was  drawn  in  question  and  overruled  the  validity  of 
a  statute  of  or  an  authority  exercised  under  the  United  States, 
and  as  a  decision  also  .against  a  right,  title,  or  privilege  set  up 
under  a  statute  of  the  United  States.  The  fallacy  of  this  argu- 
ment is  easily  detected.  Congress,  in  creating  the  territorial 
governments,  and  in  conferring  upon  them  powers  of  general 
legislation,  did  not,  from  obvious  principles  of  policy  and  neces* 
sity,  ordam  a  suspension  of  all  acts  proceeding  from  those 
powers,  until  expressly  sanctioned  by  themselves,  whilst  for  con- 
siderations equally  strong  they  reserved  the  power  of  disapprov- 
ing or  annulling  such  acts  of  territorial  legislation  as  might  be 
deemed  detrimental.  A  different  system  of  procedure  would 
have  been  fatal  to  all  practical  improvement  in  those  territories, 
however  urgently  called  for ;  nay,  might  have  disarmed  them  of 
the  very  power  of  self-preservation.  An  invasion,  or  insurrection^ 
or  any  other  crisis  demanding  the  most  strenuous  action,  would 
have  had  to  remain  without  preventive  or  remedy,  till  Congresai 
if  not  in  session,  could  be  convened,  or  when  in  session,  must 
have  awaited  its  possibly  procrastinated  aid. 

The  argument  would  render  also  the  acts  of  the  territorial 
governments,  even  the  most  wholesome  and  necessary,  and 
though  indispensably  carried  to  the  extreme  of  authority,  obnox- 
ious to  the  tnarge  of  usurpation  or  criminality.  The  reverse  of 
this  argument,  whilst  it  is  accordant  with  the  investiture  of  general 
legislative  power  in  the  territorial  governments,  places  them  in 
the  position  of  usefulness  and  advantage  towards  those  they 
were  bound  to  foster,  and  subjects  them  at  the  same  time  to 
proper  restraints  from  their  superior.  The  charter  of  the  Bank 
of  Dubuque  enacted  in  all  its  details  and  powers  ever  possessed 
by  it,  (and  according  to  which  it  yras  in  fact  organized,)  by  the 
Legislature  of  Wisconsin,  must  be  looked  upon  as  the  creature 
of  that  legislature.  To  regard  it,  as  we  are  urged  to  do  by  the 
argument  for  the  plaintiff  in  error,  would  constitute  it  rather  a 
Bank  of  the  United  States,  situated  ivithout  the  United  States, 
and  operating  within  the  Teriritory  of  Wisconsin,  now  the  State 
of  Iowa,  independently-  of  the  power  or  local  policy  of  that 
State,  and  beyond  the  jreach  of  its  faculties  or  obligations  to  be 
exerted  for  its  own  citizens.  We  think  that  the  positions,  urged 
for  the  plaintiff  in  error,  leave  the  objectipns  to  the  jurisdiction 
as  above  stated,  in  theur  full  force.  We  regard  both  the  charter 
granted  by  Wisconsin^  aiKl  the  repeal  of  l£at  charter  by  Iow^ 
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alike  as  acts  of  the  territorial  authorities,  and  not  as  the  acts  of 
any  State  of  this  Union ;  and  that  as  such,  this  court  has  no 
power,  by  writ  of  error,  to  take  cognizance  of  them  in  virtue  of, 
and  for  the  objects  designated  by,  \he  25th  section  of  tha  Judici* 
ary  Act 

We  therefore  adjudge  that  the  writ  of  error  in  this  case  be 
dismissed  for  want  of  jurisdiction. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  re- 
cord from  the  Supreme  Court  for  the  Second  Judicial  District  of 
the  State  of  Iowa,  and  was  argued  by  counsel  — ^  on  consideration 
whereof,  it  is  now  here  ordered  and  adjudged  by  this  court  that 
this  cause  be  and  the  same  is  hereby  dismissed  for  the  want  of 
juiisdiction. 


William  Binns  and  C.  Stockton  Halstead,  Plaintiffs,  tn 
CoRNBLius  W.  Lawrence. 

The  Tariff  Act,  passed  in  1846,  (9  Stkt  at  Large,  p.  44,)  enacted  duties  on  glass,  aa 

follows,  viz. 
^  Schedulo  B.    Forty  per  centnm  ad  ralorem,  Glass  cat 
"  Schedule  C.    Thirty  per  centum  ad  valorem,  Glass  tumblers,  plain,  moulded,  or 

"  pressed ;  not  cut  or  punted." 
The  following  classes  of  tumblen  fall  within  Sdwdnle  B,  and  sre  diaigeable  wiih  t 

duty  of  forty  per  centum,  viz. 
1.  Glass  tumblers,  the  entire  surface  of  the  bottom  of  which  had  been  smoothed  by  the 
.  glasscntter  or  grinder,  previous  to  their  importation  into  the  United  States. 
3.  Glass  tumblen,  on  the  sides  of  which  ornamental  figures  had  been  engmved  by  thA 

glasscntter  or  engraver,  previous  to  their  importation  into  the  United  States. 

This  cause  was  brought  up  from  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of  New  York,  on  a  cer- 
tificate of  division  in  opinion  between  the  judges  thereof. 

It  was  an  action  brought  up  by  the  plaintiffs  a^nst  the  Col- 
lector of  New  York  for  the  return  of  certain  duties,  paid  under 
protest,  and  charged  to  have  been  illegally  exacted  upon  the 
importation  of  glass  tumblers. 

The  tariff  of  3d  August,  1846,  (9  Stat  at  Large,  pp.  44 
45,  chap.  74,)  enacted  duties  on  glass,  as  follows,  viz. : 

**  Schedule  B.     Forty  per  centiun  ad  valorem. 

«  Glass  cut 

*^  Schedule  C.    Thirty  per  centum  ad  valorem. 
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**  Glass  tomblersy  plain,  moulded,  or  pressed ;  not  cat  or 
punted."   ► 

The  demand  of  the  plaintiffs,  Binns  &  Halstead,  for  alleged 
overcharge  of  duties  paid  to  the  collector,  was  founded  on  the 
importations  of  fflass  tumblers  of  two  kinds : 

1.  Glass  tumblers,  the  entire  surface  of  the  bottom  of  which 
had  been  smoothed  by  the  glasscutter,  or  grinder,  previous  to 
their  importation  into  the  United  States. 

2.  Glass  tumblers,  on  the  sides  of  ,which  ornamental  figures 
had  been  engraved  by  the  glasscutter,  or  engraver,  previous  to 
theii  importation  into  the  united  States. 

Upon  these  tumblers  the  collector  charged  a  duty  of  forty  per 
cent  classing  them  under  schedule  B.  In  ten  importations  uiis 
duty  of  forty  per  cent,  amounted  to  (6,695.70,  whereas  the 
plaintiffs  alleged  that  it  was  $730.20  too  much,  averring  that 
the  tumblers  properly  belonged  to  Schedule  C,  and  to  recover 
this  excess  the  present  action  was  brought. 

Upon  the  trial  the  jury  found  a  verdict  for  the  defendant 
But  upon  the  trial  the  counsel  for  the  plaintiffs  excepted  to  the 
charge  of  the  court,  which  exception  was  reserved  for  argument 

Upon  which  said  argument  it  occurred  as  a  question  whether, 
according  to  the  true  construction  of  the  act  of  Congress  of  30th 
July,  1846,  entitled,  '<  An  act  reducing;  the  duty  on  imports,  and 
for  other  purposes,"  glass  tumblers,  the  bottoms  of  which  have 
been  smoothed  or  flattened  by  the  process  of  cutting  or  grinding, 
and  glass  tumblers  which  have  been  engraved  on  me  sides  by  a 
similar  process,  should  be  charged  with  the  duty  of  40  per  centum 
ad  valorem,  under  Schedule  B  of  said  act,  as  glass  cut,"  or  with 
the  duty  of  30  per  centum  ad  valorem,  under  Schedule  C  of  said 
act,  as  ^'  glass  tumblers,  plain,  moulded  or  pressed,  not  cut  or 
punted." 

On  which  question  the  opinions  of  the  judges  of  the  coi^rt 
were  opposed. 

Whereupon,  on  motion  of  the  said  plaintiffs,  by  their  counsel, 
that  the  point  upon  which  the  disagreement  hath  happened  may, 
during  the  term,  be  stated  under  the  direction  of  the  judges,  and 
certified  under  the  seal  of  this  court  to  the  Supreme  Court  to 
be  finally  decided : 

It  is  ordered,  that  the  following  statement  of  fact**,  which  is 
made  under  the  direction  of  the  judges,  be  certified  according  to 
the  request  of  the  said  plaintifis,  and  the  statute  in  such  case 
made  and  provided 

cHatement  of  Facts. 

That  the  tumblers  in  question  consisted  of  two  kinds,  as  tol- 
lows: 
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1.  Glaas  tnmblen,  the  entire  bqi&gcS  of  the  bottomB  of  which 
had  been  smoothed  by  the  giasscatter,  or  giinder,  preTious  to 
their  importation  by  the  pliedntiffs. 

2.  Glass  tumblers,  on  the  sides  of  which  ornamental  figures 
had  been  engraved  by  the  glasscutter  or  engraver  previous  to 
such  importation^ 

That  the  tumblers  in  question,  of  the  first  class,  are  only 
known  in  tarade  and  conunerce  in  the  city  of  New  York  as  ^  plain 
tomblers,"  or  as  ^^  plain  smooth-bottomed  tumblers,"  or  as  '^  plain 
tumblers  with  flattened- bottoms." 

That  the  tumblers  in  question  of  the  second  class  are  only 
known  in  trade  and  conmieroe  in  said  cily  as  ^  engraved  tum* 
biers-" 

That  the  tumblers  in  question  (of  both  classes)  are  not  known 
in  iarade  and  commerce  in  said  city  as  ^  cut  glass." 

That  all  the  material  witnesses  for  the  plaintiffi  were  mer^ 
chants,  importing  and  dealing  in  glassware. 

That  all  the  material  witnesses  for  the  defendant  were  manu- 
fiictorers  of  glassware,  or  glasscutters  and  grinders. 

That  the  designation  '^  cut  glass,"  as  us^  in  trade  ana  com- 
merce in  said  city,  applies  only  to  tumblers,  the  sides  of  which 
have  been  cut  or  ground,  and  that  the  importers  of  glassware 
and  dealers  in  glassware,  in  said  city,  do  not  consider  tumbleis 
of  the  description  in  question  in  this  suit  as  coming  within  the 
designation,  and  if  they  received  an  order  from  a  customer  for 
^  cat  glass  tumblers,"  would  not  regard  it  as  indudiiig  either 
smooth-bottomed  or  engraved  tumblers. 

That  by  the  testimony  of  the  manufacturers  and  operatives, 
glass  tumblers  are  manufactured  entirely  by  the  glassblower,  or 
in  part  by  the  glassblower  and  in  part  by  the  glasscutter  or 
grinders  and  that  glass-blowing  and  glass-cutting  are  distinct 
and  separate  trades,  and  processes  of  manufacture. 

By  tne  same  witnesses.  That  the  bottoms  of  glass  tumblers, 
manufactured  entirely  by  the  glassblower  are  rough,  particularly 
in  the  centre,  being  there  broken  off  from  the  punt  or  stick  on 
which  made ;  and  that  when  sold  in  this  condition  such  tum- 
blers are  known  in  trade  and  commerce  in  the  citv  of  New 
York  as  "  plain"  or  "  plain  rough-bottomed  tumblers." 

By  the  same  witnesses.  That,  after  their  completion  by  the 
glassblower,  such  rough-bottomed  tumblers  frequentiy  pass  into 
the  hands  of  the  glasscutter,  or  grinder,  by  whom  the  centre  of 
the  bottoms  of  tumblers  is  cut  or  smoothed,  for  the  purpose  of 
removing  the  particular  roughness  of  that  part  of  the  tumbler, 
and  that  the  process  of  thus  putting  or  smoothing  the  centre  of 
the  bottoms  of  such  tumblers  is  called  punting ;  and  that  tum- 
blers manuTactfxred  by  the  glassblower,  but  the  centre  parC  of 
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the  bottoms  of  which  have  been  so*  cat  or  amoothed  by  the  glass- 
eatter^  are  known  in  trade  and  commerce  as  ^  punted''  tomblen. 

By  the  same  witnesses.  That,  after  their  completion  by  the 
glassblower,  snch  rongh-bottomed  tomblers  frequently  pass  into 
the  hands  of  the  glasscntter  or  grinder,  by  whom  the  entire  snr* 
face  of  the  bottoms  of  such  tomblers  is  cut  or  smoothed,  and 
that  tombleis  mannfactnred  by  the  ^assblower,  but  the  entire 
bottoms  of  which  hav^  been  cut  or  smoothed  by  the  ^asscutter 
or  grinder^  are  known  in  trade  and  commerce  as  ^  plain  tum- 
blers," or  as  ^  plain  smoothed-bottomed  tumblers,"  or  as  ^  plain 
tumblers  with  flattened  bottoms,"  and  are  similar  to  the  tum- 
blers in  question  of  the  first  class. 

By  the  same  witnesses.  That  tumblers  known  in  trade  and 
commerce,  and  amongst  manufacturers,  as  ^moulded tumblers," 
or  ^  pressed  tumblers,"  are  also  made  entirely  by  the  glassblower, 
and  are  also  rough-bottOmed  until  subjected  to  the  process  of 
punting,  or  smoothing  and  cutting  above  described. 

By  the  same  witnesses.  That  all  cutting  of  glass  is  done  by 
means  of  grinding  upon  wheels,  and  that  there  is  no  such  thing 
as  the  cutting  of  glass  in  the  manufacture  of  '^  cut  glass"  in  any 
other  way. 

Bv  the  same  witnesses.  That  the  cutting  or  smoothing  of 
the  bottoms  of  the  tumblers  in  question,  (of  the  first  class,)  is 
done  by  the  glasscutter,  and  that  the  process  oi  cutting  and 
smoothmg  is  identical  with  that  of  punting,  except  that  it  ex- 
tends to  uke  entire  surface  of  the  bottom  of  the  tumblers,  whereas 
the  <<  punting"  is  limited,  as  above  stated,  to  the  centre  of  the 
bottom  merely. 

By  the  same  witnesses.  That  the  process  of  "  punting,"  and 
the  process  of  "  cutting  or  smoothing"  the  bottoms  of  the  tum- 
blers in  question,  are  identical  in  their  operation  with  that  of 
cutting  the  sides  of  tumblers,  known  in  trade  and  commerce  as 
"  cut  ^ass." 

It  is  proved  that  the  time  required  to  cut  or  smoothe  the  bot- 
toms of  the  tumblers  in  question,  (of  the  first  class,)  is  four  or 
five  times  as  long  as  that  required  for  ''  punting  "  the  bottoms  of 
punted  tumblers;  and  that  tumblers  with  the  bottoms  cut  or 
smogthed  cost  firom  18  to  22  cents  per  dozen  more  than  punted 
tumblers. 

It  was  proved  that  the  "  punted  "  tumblers  are  charged  with 
the  duty  of  40  per  centum  ad  valorem  under  the  Tariff  Act  of  1846. 

It  was  proved  by  the  manufacturejrs  and  operatives  that  the 
process  of  engraving  the  tumblers  of  the  second  class  is  similar 
to  that  of  cutting  the  tumblers  of  the  first  class,  but  is  a  finer 
species  of  work,  requiring  more  experienced  and  skilful  woric* 
men,  and  the  use  of  copper  N»^heels  instead  of  wood  and  stoms 
wheels,  and  oil  and  emery,  instead  of  sand. 
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All  which  we  have  cansed  b^  these  presents  to  be  exemplified^ 
and  the  seal  of  the  said  Circuit  Court  to  be  hejeunto  afiued. 

Witness  the  Hon.  Roger  B.  Taney^  Chief  Justice  of  the  Su- 
preme Court  of  the  United  States,  at  the  city  of  New  York,  this 
nrst  day  of  December,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  forty-nine,  and  of  the  independence  of  the 
United  States  the  seventy-fourth. 

Alexander  Gardiner,  Clerk. 

I,  Samuel  IL  Betts,  one  of  the  judges  of  the  Circuit  Court  of 
the  United  States,  for  the  Southern  District  of  New  York,  in  the 
second  circuit,  do  hereby  <»rtify,  that  the  foregoing  exemplifica- 
tion is  in  due  form  of  law. 

Samuel  R..  Betts. 

It  was  argued  by  Mr.  Patten  for  the  plaintiif,  and  Mr.  Crit- 
tenden (Attorney-General,)  for  the  defendant 

The  points  for  the  plaintiffs  were  as  follows :— ^ 

1.  That  the  tariff  laws  are  to  be  construed  according  to  the 
commeifcial  sense  of  the  terms  used  in  them.  Lee  v.  Lincoln,  1 
Story,  610 ;  U.  S.  v.  112  Casks  Sugar,  8  Pet  277 ;  Bacon  v. 
Bancroft,  1  Story,  341;  U.  S.  v.  Wigglesworth,  2  Story,  369; 
Henry  W.  Sill  et  aL  v.  Cornelius  W.  Lawrence,  Collector, 
MS.,  before  Justice  Nelson,  U.  S.  C,  New  York. 

2.  That  statutes  la^hg  restrictions  upon  trade,  or  which  lay 
an  excise  or  tax  upon  it,  are  to  be  constnied  strictly.  Sewall  v. 
Jones,  9  Pick.  412 ;  and  that  the  court  cannot,  therefore,  look 
for  the  intent  of  the  framers  beyond  the  ordinary  and  natural 
import  of  the  language  used. 

§.  That  the  words  "  plain  tumblers,"  in  the  second  clause 
upon  this  subject,  in  schedule  C,  are  to  be  taken  as  used  in 
commerce.  Tariff  Laws  of  July,  1846,  p.  42 ;  schedule  B,  **  glass 
cut,"  p.  44;  schedule  C,  p.  45,  Boston  edition;  Tariff,  1842, 
p.  55^,  sec.  5. 

4.  That  in  commerce  the  tumblers  in  question  are  known  as 
"  plain  tumblers." 

6.  That  no  other  tumblers,  either  in  commerce  or  manufko- 
ture,  are  known  simply  as  plain  tumblers.     U.  S.  v.  Wiggles- 
worth,  2  Story,  369. 
• 

Mr.  Orittendenj  for  the  defendant,  contended  — 

1.  That  whether  the  tumblers  in  question  were  or  were  not 

of  "  glass  cut^"  was  a  question  of  fact     Upon  that  question  the 

evidence  is  clear  in  favor  of  the  verdict 

That  tumblers  of  glass  punted  are  ^  glass  cut"  is  undeniable 

upon  the  evidence  of  the  manufacturers ;  and  upon  the  same 

evidence  it  is  equally  dear  that  tumblers  of  glass  with  orna« 

VOL.  XII.  2 
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mental^figores  engraved  on  them  are  ^  riass  ca^"  and  eo  both 
descriptions  of  the  tomblers,  about  whida  the  soit  was  brought^ 
are  within  schedule  B,  and  sobject  to  a  duty  of  forty  per  cent 
ad  valorem.  » 

The  descriptions,  in  schedule  B,  of  ^  fflaas  cat,"  and  in  scfae- 
dole  C,  of  ^  glass  tomblers,  plain,  monlded,  or  pressed,  not  cat 
or  panted,"  do  not  leave  room  for  aigoment. 

Both  classes  of  the  imported  tumblers  in  question  had  been 
cat,  punted,  smoothed,  and  ground  by  the  g^asscutter ;  none  of 
them  were  plain  and  uncut,  as  they  were  from  the  hands  of  the 
glassblower,  and  therefore  cannot  be  brought  to  the  lower  duty 
of  thirty  per  cent  ad  valorem  according  to  schedule  C. 

The  maxim,  ^^  Cuique  in  sua  arte  credendum  esV  applies  to 
the  evidence  of  the  manufEUsturers  of  glass  introduced  by  the 
collector. 

2.  Upon  the  statements  appearing  upon  the  record,  there  iano 
ground  for  a  new  triaL 

It  is  not  possible  to  mistify  and  make  intricate  the  matters  of 
fact  That  the  tumblers  of  glass  in  question  were  ^  glass  cut," 
tumblers  of  glass  punted,  tumblers  with  ornamental  ngures  cut 
upon  them,  and  not  ^  glass  tumblers)  plain,  moulded,  or  pressed, 
not  cut  or  punted,"  cannot  be  made  more  lucid  by  argument 
than  by  the  testimony  given.  Importing  mochants  cannot 
demolish  facts,  change  the  qualities  and  substance  of  tilings, 
alter  the  descriptions  and  meaninK  of  schedules  B  and  C,  in  me 
tariff  of  1846,  nor  evade  their  e&ct  by  arbitrary  names,  which 
they  may  thixik  fit  to  give  to  things  imported  by  them. 

Mr.  Justice  DANIEL  delivered  the  opinion  of  the  court 
This  was  an  action  brought  by  the  plaintifGs,  importers  of 
filassware,  against  the  defendant  as  collector  of  the  port  of 
New  York,  to  recover  a  certain  amount  of  money  paid  under 
protest  to  tiie  defendant  as  collector,  for  duties  exacted  by  him 
upon  glass  tumblers  imported  by  tiie  plaintifis  at.  the  period 
set  forth  in  an  exhibit  nled  in  the  cause,  by  which  are  also 
shown,  the  duties  charged  by  and  paid  to  the  defendant,  and  the 
amount  claimed  by  the  plaintiffi,  as  having  been  improperly 
exacted ;  this  last  amount,  consisting  in  each  instance  of  the 
difference  between  the  duty  of  40  per  centum  ad  valorem^ 
charged  under  schedule  B  of  the  Tariff  Act  of  July  SOtii,  1846, 
as  on  importations  of  ^<  glass  cut,"  and  the  duty  of  30  per  cen- 
tum ad  valorem^  at  which  rate  the  plaintiffs  claimed  to  enter 
their  importations  of  glass  above-mentioned,  under  schedule  C 
of  the  same  act  of  Congress,  as  ^  glass  thmblers  plain,  moulded, 
or  pressed,  not  ctUor  ptmtedJ^ 

The  qaestion  of  law  upon  the  construction  of  the  Statute 
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of  1846  i:^n  which  the  judges  differed  in  opinion^  and  the 
facts  of  the  case  out  of  which  that  question  has  grown,  cannot 
he  stated  with  sreater  deamess  or  with  more  succinctness  of 
fmn,  than  they  have  been  in  the  certificate  from  the  Circuit 
Court 

This  cause  having  been  tried  before  his  honor  Justice  Neboui 
on  the  3d  of  November,  1848,  the  jury  impanelled  returned  a 
verdict  for  the  defendant  The  counsel  for  the  plaintiff  having 
excepted  to  the  charge  of  the  presiding  judge  on  the  trial,  the 
cause  was  heard  upon  the  exception  reserves!  for  the  plaintifi[| 
involving  the  question  whether,  according  to  the  true  construe* 
tton  of  the  Act  of  Congress  of  30th  of  July,  1846,  entitled  ^  An 
lust  reducing  the  duty  on  imports  and  for  other  purposes,"  glass 
tumblers,  the  bottoms  of  which  have  been  smoothed  or  flat^ned 
by  the  process  of  cutting  or  grinding,  and  glass  tumblers  which 
have  been  engraved  on  tiie  si  es  by  a  similar  process,  should  be 
charged  with  the  duty  of  40  per  centum  ad  valorem,  under 
schedule  B  of  said  act,  as  <*  glass  cut,'^  or  with  the  duty  of  30  per 
centum*  ad  valorem,  under  schedule  C  of  said  act,  as  ^^  glass 
tumblers  plain,  moulded,  or  pressed,  not  cut  or  punted" 

On  which  question  the  opinion  of  the  judges  of  the  court 
were  opposed. 

Whereupon,  an  motion  of  the  said  plaintifb  by  their  counsel, 
that  the  point  upon  whicl^  the  disagreement  hath  happened 
may,  during  the  term,  be  stated  under  the  direction  of  the  judges, 
and  certified  under  the  seal  of  this  court  to  the  Supreme  Court 
to  be  finaUy  decided. 

It  is  ordered,  that  the  following  statement  of  facts,  which  is 
made  under  the  direction  of  the  judges,  .be  certified  according 
to  the  request  of  the  said  plaintifis,  and  the  statute  in  such  case 
made  and  provided. 

Statement  of  Facts. 

That  the  tmnblers  in  question  consisted  of  two  kinds,  as 
follows: 

1.  Glass  tumblers,  the  entire  surface  of  the  bottoms  of  which 
had  been  smoothed  by  the  giasscutter  or  grinder,  previous  to 
their  importation  by  the  plaintiffs. 

2. 'Glass  tmnblers,  on  the  ^ides  of  which  ornamental  figures 
bad  been  engraved  by  the  giasscutter  or  engraver,  previous  to 
such  importation. 

That  the  tumblers  in  question  of  the  first  class,  are  only 
known  in  trade  and  commerce  in  the  city  of  New  York  as 
"  plain  tumblers,"  or  as  "  plain  smooth-bottomed  tumblers,"  or 
as  i*  plain  tumblers  with  flattened  bottoms." 

That  the  tumblers  in  question  of  the  second  class,  are  only 
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known  in  trade  and  commerce  in  said  city  as  "  engiaved  torn- 
biers?' 

That  the'  tumblers  in  question  (of  both  classes)  aie  not  known 
in  trade  and  commerce  in  said  city  as  ^  cut  glass." 

That  all  the  material  witnesses  for  the  plaintifis  were  mer> 
chants,  importing  and  dealing  in  glassware. 

That  all  the  material  witnesses  for  the  defendant  were  man- 
ufacturers of  glassware,  or  glasscutters  and  grinders. 

That  the  designation  <<  cut  glass,"  as  used  in  trade  and  com- 
merce  in  said  ci^,  applies  only  to  tumblers  the  sides  of  which 
have  been  cut  or  ground,  and  that  'the  importers  of  glassware 
and  dealers  in  glassware  in  said  city,  do  not  consider  tumblers 
of  the  description  in  question  in  this  suit,  as  coming  within  the 
designation,  and  if  they  received  an  order  from  a  customer  for 
^  cut  glass  tumblers,"  would  not  regard  it  as  including  either 
smooth-bottomed  or  engraved  tumblers. 

That  by  the  testimony  of  the  manufacturers  and  operatives, 
glass  tumblers  are  manufactured  entirely  by  the  glassblowcr, 
or  in  part  by  the  glassblower  and  in  part  by  the  glass-cutter  or 
grinder,  and  that  glass-blowing  anc}  glass-cutting  are  distinct 
and  separate  trades,  and  processes  of  manufacture. 

By  the  same  witnesses.  That  the  bottoms  of  glass  tumblers 
manufactured  entirely  by  the  glassblower,  are  rough,  particu* 
larly  in  the  centre,  being  theie  broken  off  from  the  punt  or  stick 
on  which  made ;  and  that  when  sold  in  this  condition,  such 
tumblers  are  known  in  trade  and  commerce  in  the  city  of  New 
York  as  "plain"  or  "plain  rough-bottomed  tumblers." 

By  the  same  witnesses.  That,  after  their  completion  by  the 
.  glassblower,  such  rough-bottomed  tumblers  firequently  pass  into 
the  hands  of  the  glasscutter,  or  grinder,  by  whom  the  centre  of 
the  bottoms  of  such  tumblers  is  cut  or  smoothed,  for  the  purpose 
of  removing  the  particular  roughness  of  that  part  of  the  tum- 
bler, and  that  the  process,  of  thus  cutting  or  snaoothing  the 
centre  of  the  bottoms  of  such  tumblers  is  called  punting ;  and 
that  tumblers  manufactured  by  the  glassblower,  but  the  centre 
part  of  the  bottoms  of  which  have  b^en  so  cut  or  smoothed  by 
the  glasscutter,  are  known  in  trade  and  commerce  as  "punted" 
tumblers. 

By  the  same  witnesses.  That,  after  their  completion  by  the 
glassblower,  such  rough-bottomed  tumblers  firequently  pags  into 
the  hands  of  the  glasscutter  or  grinder,  by  whom  the  entire 
surface  of  the  bottoms  of  such  tumblers  is  cut  or  smoothed,  and 
that  tumblers  manufactured  by  the  glassblower,  but  the  entire 
bottoms  of  which  have  beep  cut  or  smoothed  by  the  glasscutter 
or  grinder,  are  known  in  trade  and  commerce  as  "plain  tum- 
blers," or  as  "plain  smoothed-bottomed  tumblers,"  or  as *^ plain 
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tumblers  with  flattened  bottoms,"  and  are  similar  to  the  tum- 
blers in  question  of  the  first  class. 

By  the  same  witnesses.  That  tumblers  known  in  trade  and 
commerce,  and  amongst  manufacturers  as  ^  moulded  tumblers,'' 
or  "pressed  tumblers,"  are  also  made  entirely  by  the  glassblow- 
er ;  and  are  also  rough-bottomed  until  subjected  to  the  process 
of  panting,  or  smoothing  and  cutting  above  described. 

By  the  same  witnesses.  That  €dl  cutting  of  glass  is  done  by 
means  of  grinding  upon  wheels,  and  that  there  is  no  such  thing 
as  the  cutting  of  glass  in  the  manufacture  of  "  cut  glass  "  in  any 
other  way. 

By  the  same  witnesses.  That  the  cutting  or  smoothing  of 
the  bottoms  of  the  tumblers  in  question,  (of  the  first  class,)  is 
done  by  the  glasscutter,  and  that  the  process  of  cutting  and 
smoothing  is  identical  with  that  of  punting,  except  that  it 
extends  to  the  entire  surface  of  the  bottom  of  the  tumblers, 
whereas  the  "  punting"  is  limited,  as  above  stated,  to  the  centre 
of  the  bottom  merely. 

By  the  same  witnesses.  That  the  process  of  "  punting,"  cmd 
the  process  of  "  cutting  or  smootfiing  ""  the  bottoms  of  the  tum- 
blers in  question,  are  identical  in  their  operation  -with  that  of 
cutting  the  sides  of  tumblers,  known  in  trade  and  commerce  as 
^  cut  glass." 

It  was  proved  that  the  time  required  to  cut  or  smoothe  the 
bottoms  of  the  tumblers  in  questicm,  (of  the  first  class,)  is  four  or 
five  times  as  long  as  that  required  for  "  punting  "  the  bottoms 
of  punted  tumblers ;  and  that  tumblers  with  the  bottoms  cut  or 
smoothed  cost  from  18  to  22  cents  per  dozen  more  than  punted 
tumblers. 

It  was  proved  that  the  "  punted  "  tumblers  are  charged  with 
the  duty  of  40  per  centum  ad  valorem  under  the  Tariff  Act 
of  1846. 

It  was  proved  by  the  manufacturers  and  operatives,  that  the 
process  oi  engraving  the  tumblers  of  the  second  class  is  similar 
to  that  of  cutting  the  tumblers  of  the  first  class,  but  is  a  finer 
species  of  work,  requiring  more  experienced  and  skilful  work- 
men, and  the  use  of  copper  wheels  instead  of  wood  and  stone 
wjieels,  and  oil  and  emery  instead  of  sand. 

The  question  referred  to  this  court  by  the'  aforegoing  certifi- 
cate, and  the  solution  of  that  question,  are  supposed  to  lie  within 
a  comparatively  narrow  compass.  In  the  construction  of  the 
Act  of  Congress  of  July  30tli,  1846,  as  in  that  of  every  other 
statute,  one  cardinal  rule  must  govern,  and  it  is  this ;  that  wher- 
ever the  will  or  intention  of  the  lawmaking  power  is  declared 
in  plain  and  unequivocal  terms,  that  will  or  intention  must  be 
foDowed — absolutely  followed.     It  would    not  be  admissible 
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under  snch  ciicumstaiices,  to  attempt  a  coQtrol  or  modificatiQii 
of  that  will|  by  specnlationB  df  poucy  or  by  facts  or  opinions 
derived  MtrndCj  assnch  a  proceeding  would  in  effect  operate  a 
repeal  of  the  positive  law,  or  the  abrogation  of  a  superior  power, 
by  what  were  the  just  and  re^ar  subjects  of  its  operation. 
Where  a  statute  may  be  ambiguous  in  its  language,  or  may 
have  reference  to  facts  or  conclusions  dependent  on  usage,  the 
influence  of  opinion  or  the  proof  of  establish^  usage  may  be 
proper  or  even  indispensable,  in  fixing  the  just  interpretation  of 
the  law,  but  it  is  only  in  instances  uke  these  last  mentioned, 
that  such  a  rule  of  interpretation  can  be  tolerated. 

The  question  presented  upon  the  certificate  firom  the  Curcuit 
Court  will  be  considered,  Ist,  with'reference  to  the  language  of 
the  Tariff  Act  of  July  30th,  1846 ;  and .  next  upon  the  import  of 
the  facts  proved  in  the  case,  upon  the  hypothesis  that  those  facts 
could  at  all  affect  the  rule  of  int^reta^on. 

In  schedule  B,  part  of  the  act  above-mentioned,  laying  an 
impost  of  40  per  centum  on  all  articles  embraced  vdthin  it,  the 
only  description  of  glass  mentioned,  is  that  designated  as  ^^  glass 
euV^  Its  distinguishing  characteristic,  that  brings  the  article 
within  the  \  iirview  of  that  schedule  is,  that  it  be  cui ;  the  figure, 
or  the  extent  in  which  the  process  of  cutting  should  have  been 
applied,  was  nowhere  delGLned  by  the  statute ;  and  it  must  be 
obvious,  that  any  attempt  to  define  or  describe  that  which  may, 
and  must  indeed  be  as  diverse  as  the  skill,  the  taste,  or  the  pros- 
pect of  profit  on  the  part  of  the  manufacturer,  would  have  been 
utterly  nugatory.  But  it  could  be  easily  understood,  both  by 
the  law-maker  and  by  others,  that  the  oeauty,  the  quality,  and 
the  price  .of  glass  are  heightened  by  the  process  of  cutting,  and 
it  was  equally  notorious  or  susceptible  oi  proof,  that  the  process 
of  cutting  is  accomplished  by  but  one  species  of  operation,  viz. : 
the  operation  of  grmding.  It  would  appear  plain  then,  that  all 
glass  subjected  to  this  one  known  process,  as  being  enhanced  in 
value,  was  designed  to  fall  within  the  description  in  the  statute 
of  ^  glass  cuiJ' 

The  articles  of  glassware  enumerated  in  schedule  C,  as  being 
fiubjeet  to  an  impost  of  30  per  centum,  are  thus  described,  viz. : 

flass  tumblers  plain,  moulded,  or  pressed,  "wo^  cut  or  puniedJ^ 
Jpon  the  language  of  the  description  just  quoted  it  would  ^eem 
too  clear  for  cavil,  that  ctU  oi  punted  tumblers,  cannot  be  placed  in 
the  same  class  with  those  that  are  enumerated  as  ^^plaitij  mould" 
ed^  or  pressed^^  but  are  carefully  contradistinguished  firom  these 
last  denominations.  Out  or  punted  tumblers,  therefore,  even  ii' 
these  two  terms  could  be  understood  as  having  different  significa- 
tions and  were  not  applicable  merely  to  different  degrees  of  cut- 
ting or  grinding,  do  not  fall  under  the  lower  rate  of  duty  —  but  all 
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etU  tomblen,  no  matter  in  what  part,  in  what  fignies,  or  to  what 
extent  they  are  cat,  and  all  punted  tumblers,  were  by  the  act 
of  Congress  of  July  30th,  1846,  subject  to  a  duty  of  40  per 
cent,  upon  the  proper  construction  of  tiie  language  of  the  star 
tute.  An  effort  has  been  made  to  control  this  language,  by 
introducing  the  opinions  of  certain  dealers  in  glass,  and  of  other 
persons  in  the  city  of  New  York,  to  show  that  tumblers,  the' 
entire  bottom  of  which  are  ground  or  smoothed  by  the  glass- 
cutter,  and  tumblers  the  sides  of  which  are  wrought  and  (mia* 
mented  by  the  same  means,  are  not  considered  as  cuij  but  are 
held  to  be  the  first  i?2ain,  and  the  second  engraved  tumblers.  The 
sum  of  the  argument  thus  attempted,  when  tested  by  common 
sense,  amounts  to  this :  That  the  process  of  grinding  or  cutting, 
when  applied  to  the  entire  surface  of  the  bottom  of  tumblers, 
or  to  the  ornamenting  of  their  sides,  although  it  be  the  identical 
pocess  and  the  only  one  by  which  cut  glass  is  manufactured, 
IS  not  cutting,  but  something  less ;  and  mat  the  manufacturing 
•of  cut  glass,  means  something  else  or  beyond  the  only  process 
by  which  cut  glass  is  ever  made.  The  integrity  or  indeed  ihe 
intelligibilitv  of  this  arrament,  this  court  are  unable  to  perceive. 
It  cannot  be  sustained  in  opposition  to  the  language  of  the 
statute,  in  violation  of  consistency,  and  against  the  weight  of 
the  testimony  in  the  cause,  upon  mere  arbitrary  and  unfound- 
ed assumption,  or  upon  opinion  entertained  within  a  limited 
theatre,  and  this  by  persons  whose  interests  are  involved  in  and 
would  be  advanced  by  that  assumption.  The  weakness  of  this 
assumption  is  farther  exposed  by  rcfcurrence  to  facts  stated  bv 
manumcturers  and  founa  in  the  record,  in  strict  conformity  with 
which,  the  distinction  made  in  the  statute  appears  to  have  been 
&ken. 

Thus  it  is  proved,  that  tumblers  are  manufactured  either 
entirely  by  the  glassblower,  or  in  part  by  the  glassblower,  and 
in  part  by  the  cutter  or  grinder ;  and  that  glass-blowing'  amd 
glass-cutting  are  distinct  and  separate  trades  and  processes  of 
manufacture.  It  is  further  shown,  in  proof,  that  the  bottoms  of 
tumblers  manufactured  entirely  by  the  glassblower,  are  rou^h 
in  the  centre,  being  there  broken  off  from  the  punt  or  stick  m 
which  they  are  made ;  that  after  their  completion  as  far  as  can 
be  by  the  glassblower,  they  pass  into  the  hands  of  the  cutter 
or  grinder,  by  whom  the  centre  of  the  bottom  is  cut  or  smoothed, 
and  that  the  process  of  thus  cutting  or  smoothing  the  centre  of 
the  bottoms  of  these  tumblers,  is  called  punting.     Again  it  is  in 

I)roof,  that  the  tumblers,  as  made  by  the  glassblower,  are  frequent- 
y  passed  to  the  cutler  or  grinder,  by  whom  the  entire  surface  of 
the  bottom  is  cut  or  smoothed ;  and  it  is  the  tumbler,  thus  cut  and 
finished  by  the  glasscutter,  that  is  said  to  be  known  in  the  trade  in 
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New  York  as  ^<  the  plain  tumbler/'  or  as  the  ^  plain,  smoothed- 
bottomed  tombler.'*  It  is  also  proved,  that  the  catting  and 
nnoothing  the  bottom  of  the  tombler  is  effected  by  the  identi- 
cal process  which  is  applied  in  pmiiingy  the  only  difference 
consisting  in  the  £au^  that  in  the  former  operation  it  extends 
to  the  entire  surfacey  instead  of  being  limited  to  the  point  at 
which  the  tumbler  was  separated  from  the  pmit  or  stick.  ^  Cut 
or  punted  tpmblers  are  expressly  distingoished  in  the  statute  from 
^lass  tumblers,  plain,  tnauldedt  or  pressed?*  Panted  tumblers,  it 
18  clearly  shown  by  the  facts  certified,  are  made  by  the  opera- 
tion of  catting  or  grinding  the  centre  of  the  bottom;  the 
smoothing  of  the  entire  bottoms  of  tumblers,  is  merely  the 
application  of  the  sanie  process  to  a  greater  extent;  how  this 
extended  application  can  cause  those  tumblers  subjected  to  it  to 
be  considered  less  as  cut  glass,  than  if  they  were  merely  punted, 
or  cut  at  a  small  point  of  the  bottom,  presents  a  problem  not 
easy  of  solution.  Could  these  tumblers,  with  the  entire  bottom 
or  sides  cut  or  ground,  be,  with  any  propriety  of  language, 
denominated  ^  plain  tumblers,"  or  <^  plam,  smoothed-bottomed 
tumblers,"  tiiey  still  are  not  the  less  ^  plain  tumblers,"  or  ^  plcdn, 
smoothed-bottomed  tumblers,"  or  "plain  tumblers  with  flattened 
bottoms,"  or  "  engraved  tumblers  "  so  constituted  by  the  opera- 
tion of  cuUing  or  grinding.  In  this  view  of  the  question  certi- 
fied, it  is  the  opinion  of  this  court,  that  glass  tumblers,  having 
the  entire  surface  or  bottom  smoothed  or  polished,  or  their  sides 
figured  or  ornamented  by  cutting  or  grinding,  come  regularly 
witliin  the  operation  of  schedule  B  of  the  Tariff  Act  of  July  30th, 
1846,  and  are,  within  the  intent  and  meaning  of  that  schedule, 
subject  to  a  duty  of  40  per  centum. od:  valorem,  as  glass  cut; 
and  we  order  it  to  be  so  certified  to  the  Circuit  Court  of  thfe 
United  States,  for  the  Southern  District  of  Ne^  York. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  re- 
cord from  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York,  and  on  the  point  or  question  on  which 
the  judges  of  the  said  Circuit  Court  were  opposed  in  opinion, 
and  which  was  certified  to  this  court  for  its  opinion,  agreeably 
to  the  act  of  Congress  in  such  case  made  and  provided,  and  was 
argued  by  counseL  On  consideration  whereof,  it  is  the  opinion 
of  this  court,  that,  according  to  the  true  construction  of  the  act 
of  Congress  of  30th  July,  1846,  entitled  "  An  Act  reducing  the 
duty  on  imports,  and  for  other  purposes,"  glass  tumblers,  the 
bottoms  of  which  have  been  smoothed  or  flattened  by  the  pro- 
cess of  cutting  or  grinding,  and  glass  tumblers  which  nave  been 
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engraved  on  the  sides  by  a  similar  prooessi  should  be  charged 
with  the  duty  of  40  per  oentum  ad  valorem^  under  sohedule  B 
of  said  act,  as  cut  glass.  Whereupon,  it  is  now  here  ordered 
and  adjudged  by  tli^  court  that  it  be  so  certified  to  the  said 
Circuit  Court 


Francis  O.  J*  Smith,  Appellant,  t;.  Joseph  W.  Clabk,  bt  al. 

Where  a  motion  is  made  to  docket  and  dismiss  a  case  under  the  4Sd  nde  of  this 
court,  the  certificate  of  the  cleric  of  the  court  below,  npon  which  the  motion  If 
founded,  most  state  the  names  of  the  parties  to  the  snit.  It  is  not  enon^  to  saj, 
Joseph  W.  Clark  and  others.    The  names  of  the  "othen**  on^t  to  be  set  forth. 

A  MOTION  was  made  by  Mr.  Woodbury  to  docket  and  dismiss 
this  case  under  the  43d  nde  of  this  court  The  case  purported 
to  be  an  appeal  from  the  Circuit  Court  of  the  Unit^  States  for 
the  District  of  Massachusetts.  The  certificate  of  the  clerk  of  the 
Circuit  Court  is  set. forth  in  the  order  passed  by  thb  court,  and 
to  be  found  at  the  end  of  this  report  It  is,  therefore,  unnecessary 
to  repeat  it 

Mr.  Chief  Justice  TANEY  delivered  ihe  opinion  of  the  court 

A  motion  has  been  made  to  docket  and  dismiss  this  case,  un* 
der  the  43d  rule  of  this  court 

The  certificate  of  the  clerk  states,  that,  in  the  Circuit  Court  of 
Massachusetts,  in  a  cause  depending  in  £hat  court,  in  which 
Francis  O.  J.  Smith  was  complainant  in  equity,  and  Joseph  W. 
Clark  and  others  were  respondents,  a  final  decree  in  that  court 
was  made  on  the  17th  of  October,  1850,  in  favor  of  the  said 
Joseph  W.  Clark  and  others,  respondents,  from  which  the  said 
Francis  O.  J.  Smith  appealed  on  the  same  day;  and' on  the 
30th  of  October  filed  his  appeal-bond  with  sureties,  whereby 
execution  on  the  decree  was  suspended. 

The  certificate  conforms  to  the  rule  in  aU  respects  but  one, 
and  that  is  in  the  statement  of  the  parties. .  The  respondents  are 
stated  to  be  Joseph  W.  Clark  and  others^  from  which,  as  well  as 
from  the  statement  in  the  motion,  it  appears  that  there  were 
other  respondents  parties  to  the  suit,  who  are  not  named  in  the 
certificate. 

The  43d  rule  provides,  that  where  the  party  against  whom  a 
judgment  or  decree  is  rendered,  fails  to  file  the  record  and  docket 
the  case  within  the  time  limited  by  the  rule,  the  other  party  may 
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docket  the  ciuse  and  file  a  copy  of  ihe  record  with  the  deiki  in 
which  ease  it  shall  stand  for  argument  at  ihe  term ;  or  he  may, 
at  his  election,  have  the  case  docketed  and  dismissed  upon  prc^ 
'  ciucing  a  certificate  firom  the  derk  stating  the  canse,  ana  certify- 
ing that  such  a  writ  of  eiror  or  appeal  had  been  dnly  sued  out 
and  allowed. 

Now,  where  the  unsuccessfol  party  brings  a  writ  of  error,  aH 
the  parties  to  it  mast  be  named  in  the  writ ;  and  the  name  of 
one  or  more  of  them  ^ cmd  others^^  is  not  a  stifiicient  description 
to  bring  those  not  named  before  the  court  It  was  so  decided 
in  Deneale  &  others  t;.  Stump's  Executors,  8  Pet  526.  And 
the  same  principle  was  applied  to  a  writ  of  error  docketed  under 
the  43d  rule,  in  the  case  of  Holyday  ei;  al.  v.  Batson  et  aL,  4  How. 
645.  And  the  reason  for  requiring  all  the  parties,  whose  int^ 
rests  are  to  be  affected  by  the  ju^^ment,  to  be  named  in  the 
writ  of  error,  iqpplies  with  equal  force  to  the  case  of  an  appeal 
firom  a  decree. 

Where  the  party,  in  proceeding  under  the  43d  rule,  electa  to 
file  the  record  and  \jj  the  cause,  the  record  must  certainly  be  as 
fiill  and  complete  as  the  one  which  would  be  required  nom,  the 
opposing  party.  It  must  name  all  the  persons  which  the  writ 
of  error  or  appeal  is  intended  to  bring  before  the  court ;  otbei^ 
wise  there  could  be  no  judgment  or  decree  for  or  against  them. 

And  upon  the  same  ground,  the  same  thing  must  be  done 
when  the  case  is  docketed  in  order  to  obtain  a  judgment  of  dis- 
missaL  The  prpceeding  is  in  the  nature  of  a  writ  of  error  or 
appeal,  in  which  the  party,  in  whose  favor  the  judgment  or 
decree  was  rendere(|,  is  allowed  to  bring  the  case  before  this 
court,  in  order  to  prevent  unnecessary  delay.  And  all  the  particn 
to  the  judgment  or  decree,  whose  interests  are  to  be  affected  by 
docketing  and  dismissing  the  suit,  are  regarded  as  in  court,  for 
the  purpose  of  being  parties  to  the  judgment  of  dismissal  Nor 
could  the  Circuii  vourt  reralarly  issue  an  execution  for  or 
against  a  person*  not  named ;  as  it  would  not  appear  that  he 
had  been  a  party  to  the  proceeding  here,  or  that  there  had  been 
a  judgment  of  msmissal  for  or  against  him. 

The  rule  of  which  we  are  speaking,  was  framed  upon  xnis 
principle:  It  requires  that  the  certificate  of  the  derk  should 
^  state  the  cause,"  and  this  is  not  done  unless  the  parties  to  it 
are  named* 

A  departme  firom  the  rule  might  lead  to  very  loose  practice, 
and  perhaps  to  abuses.  We  think  it  more  safe  to  adhere  to  the 
established  practice  in  this  respect;  and  have  used  this  occasion 
to  state  it  the  more  fiiUy,  in  order  that  the  members  of  the  bar 
and  the  clerks  of  the  courts  may  in  future  avoid  mistake. 

The  motion  to  docket  and  dismiss  in  this  case  is  overruled 
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Order. 
Framcii  O.  J.  Smithy  Appellamt,  ▼.  Josqpk  W.  Clairk  et  oL 

Bfr.  Woodkniry,  having  filed  and  read  the  following  certificate^ 
viz.:  — 

^  United  States  of  America, ) 
Massachnsetts  District,     ) 

^  I,  Isaac  O.  Baines,  Clerk  of  the  Circoit  Conrt  of  the  United 
States  for  the  F^ist  Circuit  and  District  of  Massachusetts,  do  here- 
bv  certify,  that  in  a  certain  cause  pending  in  said  court,  wherein 
Aancis  O.  J.  Smith  was  complainant,  in  equity,  and  Joseph  W. 
Cbu^  et  al.,  were  respondents,  a  final  decree  in  said  cause  was 
made  by  the  conrt  on  the  seventeenth  dav  of  October,  A«  D. 
1850,  in  favor  of  the  said  Joseph  W.  Clark  et  aL,  respondents, 
as  aforesaid, — whereupon  an  appeal  was  prayed  by  the  said 
Francis  O.  J.  Smith,  complainant,  as  aforesaid,  on  the  said 
seventeenth  day  of  October,  A.  D.  1850,  and,  on  the  thirtieth 
day  of  said  October,  A.  D.  1850,  the  said  FVancis  O.  J.  Smith, 
complainant,  as  aforesaid,  filed  a  bond  with  sureties  in  the  sum 
of  one  thousand  dollars.  And  thereupon  the  execi;tion  of  the 
said  final  decree  was  suspended,  and  the  said  appeal  has  ope- 
rated as  a  siqfersedeas  in  said  cause. 

"  In  testimony  whereof,  I  have  hereunto  set  mj 
hand  and  affixed  the  seal  of  the  said  Circmt 
Seal]  Court,  at  Boston,  this  thirtieth  day  of  Decem- 

ber, A.  D.  1851,  and  the  Independence  of 
the  United  States  of  America  the  seventy- 
sixth. 

«  Isaac  O.  Barnes,  Ckrk:^ 

now  here  moved  the  court  to  docket  and  dismiss  this  appeal 
under  the  43d  rule  of  tliis  court  On  consideration  whereof^  it 
is  the  opinion  of  this  court  that  the  titling  of  the  case  in  the  cer- 
tificate IS  too  vague  and  uncertain :  Whereupon  it  is  now  here 
ordered  by  the  court  that  the  said  motion  be,  and  the  same  is 
hereby  overruled. 


U  &XTPBEME  COURT. 
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J08BPH  P.  Thrbdoill,  Adionibtkator  op  Archibald  GooDiiOBi 

DBCBASBPy  Af  PBLLAHT,  V.  JoHM  B£  PiNTARll. 

Wben  a  Mttkr  vpoo-tfie  pvhlklaiid<  liad  a  i)ra-cm|itioB  1^^ 
to  apenon  who  agam  sold  tbem  to  a  third  partf,  die  original  vendor  has  a  liea 
vpoo  the  land  for  the  balaaoe  of  the  pnrdiaee^ionej  itill  dne,  and  can  enforce  it 
hj  a  bill  in  cfaaaoeiy,  aoCwithgtanding  the  TeadiBe  hat  takea  out  a  patool  in  hit 
own  name  mder  a  snlMeqnenft  pre-emption  law. 

Thi6  was  an  appeal  from  the  Ciicait  Court  of  the  United 
States  for  the  District  of  Arkansas,  sitting  as  a  court  of  equity. 

On  tiie  12th  of  Apiil,  1814,  Ck>ngre88  passed  an  act,  (3  Stat 
at  Large,  p.  122,  §  5,)  giving  aright  of  preemption  to  set- 
tlers upon  certain  portions  of  the.  public  lands,  under  certain 
conditions,  one  of  which  was,  that  ihe  Indian  idtle  should  have 
been  extinguished. 

A  person,  by  llie  name  of  Jane  Matthers,  claimed  a  right  of 
preemption,  under  this  act,  to  the  southeast  quarter  of  section 
one,  township  eighteen  south,  range  one  west,  containing 
16^  acres,  lying  south  of  the  Arkansas  River. 

On  the  24tlL  of  August,  1818,  the  Indian  title  to  this  country 
became  extinguished  by  the  ratification  of  a  treaty  concluded 
with  the  Quapaw  Indians. 

Jane  Matthers  assigned  her  preemption  right  to  Thomas  T. 
Tnnstall,  but  at  what  time  the  record  did  not  show. 

In  1833,  an  agreement  was  made  for  the  sale  of  this  land,  be- 
tween Tunstall  and  J.  M.  Pintard,  which  was  not  formally  con- 
dnded  until  the  ensuing  year;  but  Pintaid,  with  his  family, 
moved  upon  the  land  in  the  autumn  of  1833,  and  had  several 
slaves  engaged  in  dealing  the  land,  making  fences,  &c. 

On  the  1st  of  April,  1§34,  Tunstall  executed  a  deed  for  the 
land  to  Pintard,  for  the  consideration  of  one  thousand  five  hun- 
dred doUars,  cash,  and  covenanted  to  convey  the  legal  titie  as 
soon  as  a  patent  should  issue  for  it. 

On  the  19th  of  June,  1834,  Congress  passed  an  act  (4  Stat 
at  Large,  678,)  declaring,  "  That  every  settier  or  occupant  of  the 
public  lands,  prior  to  the  passage  of  ttus  act,  who  is  now  in 
possession  and  cultivated  any  part  thereof^  in  the  year  1833," 
was  entitied  to  a  preemption. 

On  the  24th  of  July,  1834,  a  preemption  right,  and  certificate 
of  purchase  was  granted  and  issued  to  Tunstall,  for  the  quarter 
section  which  he  claimed  under  Jane  Matthers,  under  the  pre- 
emption act  of  1814,  by  the  land-officers  at  Littie  Bock. 

On  the  23d  of  March,  1835,  Pintard  sold  the  quarter  section 
which  he  had  purchased  from  Tunstall,  together  with  jpart  of  an 
adjacent  quarter  section,  which  he  had  acquired  in  another  way 
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making  two  hundred  acres  in  all,  to  William  Rhodes,  for  the 
price  of  forty  dollars  per  acre ;  binding  himself  to  convey  the 
same  by  a  general  warranty  deed  as  soon  as  the  patents  could 
be  procnreo.  Rhodes  executed  two  promissory  notes  for  $4000 
each,  the  first  due  and  payable  on  the  1st  of  March,  1836,  and 
the  second  due  on  1st  of  March,  1837.  Pintard  then  delivered 
possession  of  the  land  and  improvements,  to  Rhodes. 

On  the  13th  of  March,  1837,  Rhodes  sold  the  land  which  he 
had  obtained  from  Pintard,  together  with  some  other  land  to 
Archibald  Ooodloe,  the  appellant  in  the  present  ca8e,.,for  sixty- 
five  dollars  per  acre,  being  estimated  to  contain  four  hundred 
and  fiftv  acres,  when  accurately  surveyed.  Five  thousand  seven 
hundred  dollars  was  to  be  paid  in  hand,  and  the  balance^vas  to  be 
paid  in  sixtf  days,  except  the  amount  yet  remaining  unpaid  by 
Rhodes  for  the  purchase  of  said  land,  which  was  to  be  paid  as 
soon  as  the  title  with  general  warranty  should  be  regularly  made^ 
to  said  Goodloe. 

On  the  24th  of  February,  1838,  the  Commissioner  of  the 
Land-Office  annulled  the  entry  by  TunstaU,  as  assignee  of  Jane 
Matthers,  "  inasmuch  as  the  tract  entered  was  not  the  property 
of  the  United  States  at  the  passage  of  the  act  under  which  the 
claim  was  made,"  viz.,  the  act  of  12th  of  April,  1814.  He 
^  therefore  cancelled  the  certificate,  and  directed  the  Register  and 
Receiver  at  Little  Rock,  to  refund  the  money  to  whoever  might 
be  entitled  to  receive  the  same. 

On  the  28th  of  March,  1838,  Goodloe  paid  to  Pintard,  the 
sum  of  ((600,  which  was  credited  on  the  back  of  the  note,  which 
had  become  due  on  the  Ist  of  March,  1836,  given  by  Rhodes  to 
Pintard. 

On  the  22d  of  June,  1838,  Congress  passed  another  preemp- 
tion law,  (5  Stat,  at  Large,  251,)  by  which  every  settler  of  the 
public  lands,  being  the  head  of  a  family,  or  over  twenty-five 
years  of  age,  shomd  be  entitled  to  a  preemption. 

On  the  l5th  of  February,  1839,  Gtoodloe  proved  his  preempt 
tion  right  under  the  above  law  entirely  for  his  own  benefit 

On  the  31st  of  May,  1839,  Goodloe  paid  to  Pintard  the  sum 
of  $1,363.82,  which  was  credited  upon  the  same  note  given  by 
Rhodes,  upon  which  the  preceding  payment  was  credited. 

Oil  the  9th  of  April,  1840,  Goodloe  obtained  his  preemption 
right,  and  on  the  3a  of  March,  1841,  a  patent  was  issued  to  him 
by  the  United  States. 

On  the  3d  of  March,  1843,  Coneress  passed  an  act,  (5  Stat  at 
Large^  603,)  extending  to  the  settlers  on  the  lands  south  of  the 
Arkansas,  the  same  privileges  which  were  granted  by  the  act  of 
1814. 

In  March  1842  Pintard  a  resident  of  the  State  of  MississirTi 
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filed  his  bill  in  the  Circuit  Court  of  the  United  StateSi  far 
the  Dislrict  of  Axkansas,  against  Goodloe  and  Tunstall,  praying 
xOT  a  decree  against  Goodloe  for  the  remainder  of  the  purchase- 
monej^  due  to  him  upon  the  purchsise  of  the  tracts  of  land,  and 
claiming  a  lien  thereon,  to  have  them  subjected  to  sale  for  the 
payment  of  said  money.  It  is  not  necessary  to  notice  any  other 
of  the  proceedings  in  the  case  than  Goodloe's  answer,  which 
was  filed  in  December,  1842.  In  it  he  resisted  the  claim  against 
him  principcdly  on  the  ^ound,  that  Pintard  never  had  any  good 
and  valuable  claim  or  title  to  the  land,  either  in  law  or  equity ; 
and,  therefore,  Pintard  was  not  entitled  to  demand  and  receive 
the  consideration  agreed  to  be  paid.  Goodloe  claimed  that  he 
himself  held  the  legal  title  derived  directly  from  the  United  States. 

In  April,  1845,  the  cause  came  on  for  hearing  upon  bill,  ex- 
hibits, answers,  issues,  and  evidence,  and  was  argued ;  and  in 
Ajpril,  1847,  a  decree  was  passed,  that  Goodloe  should  pay  to 
Pmtard  the  sum  of  ten  thousand  five  hundred  and  fifty-two 
dollars,  together  with  ten  per  cent,  interest  from  the  rendition  of 
the  decree  till  paid ;  that  the  two  pieces  of  land  mentioned  in 
the  proceedings  should  be  charged  with  the  payment;  and 
that  in  default  of  payment  by  the  1st  of  November,  ensuing,  the 
land  should  be  sold,  &c.  &;c. 

From  this  decree  Goodloe  appealed  to  this  court. 

It  was  argued  by  Mr.  Lawrence^  and  there  was  also  a  brief 
filed  by  Mr.  Moreheady  for  the  appellant,  and  by  Mr.  Crittenden^ 
for  the  appellee,  on  whose  side  a  brief  was  also  filed  by  Mr.  H, 
S.  Foote  and  Mr.  Sebastian. 

The  counsel  for  the  appellant  contended  that  the  decree  is 
erroneous,  and  ought  to  be  reversed.  It  is  admitted,  in  the 
opinion  rendered,  that  the  title  of  Pintard  was  invalid,  and  that 
Goodloe  might  have  obtained  a  rescission  of  his  contract  on  this 
ground^  but  as  he  perfected  his  title  by  obtaining  a  pre-emption 
in  his  own  name,  his  act,  while  he  continued  in  possession,  enured 
to  the  benefit  of  Pintard,  who  should  only  be  compelled  to 
account  for  the  amount  paid  for  the  better  title.  Ormnarily  a 
vendor  and  a  vendee,  and  those  claiming  under  a  vendee,  stand 
in  the  relation  of  landlord  and  tenant,  and  all  acts  of  the  vendee 
in  perfecting  his  title  enure  to  the  benefit  of  the  vendor.  But 
tliis,  from  the  nature  of  the  case,  must  be  confined  to  such  acts 
as  the  vendor  might  himself  have  performed.  Tunstall  was  a 
trespasser  upon  the  public  lands,  going  on  Indian  territory  in 
express  violation  of  law,  and  Ijad  no  right  which  could  be  trans- 
mitted by  him.  Equity  cannot  enforce  a  contract  founded  on  a 
violation  of  law.  It.  is  true  he  had  an  improvement,  but  it  was 
one  made  in  the  teeth  of  a  law  of  Congress ;  and  if  it  was  unlaw- 
iol  tot  him  to  make  the  improvement,  it  was  but  a  continued 
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violation  of  law  to  place  another  man  upon  it  Congress  after^ 
wards,  it  is  true,  granted  pre-emptions,  wnich/if  he  hadoontinaed 
on  the  land,  womd  have  embraced  his  case.  But  can  this  give ' 
him  any  equity?  It  is  well  settled,  bv  the  practice  of  the 
department,  under  the  sanction  of  the  opinion  of  the  Attorney* 
Greneral,  that  if  a  man  trespasses  by  settling  oti  the  public  land, 
and  afterwards  places  a  tenant  on  the  land,  that  l£e  tenant  is 
entitled  to  a  pre-emption  in  his  own  name,  and  not  the  landlord. 
That  is  where  there  la.  an  express  and  not  a  mere  quasi  tenancy, 
as  in  this  case. 

Neijlier  Tunstall,  or  Pintard,  pr  Rhodes,  could  have  obtained  a 
pre-emption.  Goooloe  alone  was  entitled,  in  his  own  right,  by 
virtue  of  his  own  cultivation  and  settlement,  and  Piiitfud  can 
derive  no  benefit  firom  a  contract  illegal  in  its  inception,  and 
which  could  have  been  perfected  by  no  act  of  his. 

But  if  this  view  of  the  subject  is  wrong,  the  decree  is  radi 
cally  erroneous  in  several  particulars.  Gk>odloe's  obligation  to 
Rhodes  was  not  to  pay  to  Pintard,  as  seems  to  have  been 
assumed.  He  did  not  agree  to  stand  in  the  shoes  of  Rhodes. 
Rhodes  promised  to  pay  in  one  and  two  years,  with  ten  per  cent 
interest  Ooodloe  bound  himself  to  pay  to  Rhodes  the  amount 
due  to  Pintard,  when  the  legal  title  should  be  obtained.     TImI 

S*  ving  a  gross  sum  of  $10,^2,  including  the  ten  per  cent  up  to 
e  rendition  of  the  decree,  with  an  accruing  interest  of  ten  per 
cent  upon  the  whole  amount,  makes  the  accruing  interest  about 
twenty  per  cent,  upon  the  principal  due.  This  can  hardly  be 
fairly  construed  as  the  true  meaning  of  the  contract  between 
Goodloe  and  Rhodes,  and  is  such  a  compounding  of  interest  aa 
cannot  be  tolerated  by  a  court  of  equity. 

The  amount,  however,  decreed  upon  the  principles  established 
by  the  CSrcuit  Court,  is  for  too  much  by  at  leaist  one  thousand 
dollars.  The  number  of  acres  for  which  Goodloe  obtained  a 
pre-emption  was  168,  and  the  court  settled  the  quantity  in  frac- 
tional section  six,  at  11  acres,  making  179,  instead  of  200,  which 
.  they  were  estimated  to  contain.  This,  at  $40  per  acre,  would 
make  $7,160  ;  adding  ten  per  cent  interest  upon  the  two  instal- 
ments into  which  this  sum  was  to  be  divided,  and  the  aggregate 
sum,  at  the  rendition  of  the  decree,  would  be  $14,736. 

The  credits  allowed  by  the  court  are  as  follows : 

March,  1838, $600.00 

Interest  at  10  per  cent  to  date  of  decree,        •         .  543.60 

1,143.60 

May,  1839,   .  .        .        .        .        .        .  *      •        .        1,163.00 

Interest  at  10  per  cent- tp  decree,  *^      •        •        •        .       943.00 

2.306.00 
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Januaiy,  I84O9    •••.•.  .        .       200.00 

Interest  at  10  per  cent)    •       •        «.      «        •        •  145.00 


345.00 


April,  1840— expenses  of  procnrinff  pre-emption,    •     •     900.00 
Interest  at  10  per  cent  to  date  of  decreey    •  .      630.00 

1,530.00 

Making  the  aggregate  amount  of  credits,  inclading  interest 
at  10  per  cent,  $5,324.  This  sum,  deducted  from  j(14,736, 
would  teayerf  9,412,  instead  of  $10,552  decreed  by  the  court ;  ,so 
that,  admitting  that  it  was  correct  to  aggregate  principal  and 
interest,  and  to  give  accruing  interest  upon  tiie  wnole  sum,  the 
decree  is  for  too  much  by  more  than  $1,000. 

It  is  also  reroectfhlly  contended,  that  it  was  erroneous  to 
decree  a  sale  of  the  fractional  quarter,  in  section  six,  without 
obtaining  the  legal  title,  or  having  the  holder  of  it  before  the 
eourt,  so  that  we  purchaser  could  obtain  it  by  decretal  order* 
Fintard  alleges,  in  his  bill,  p.  9,  ^  That  Ben  Taylor,  of  Chicot 
county,  Arkansas,  holds  the  legal  title  to  said  part  of  section  six, 
and  has  held  the  same  for  some  years."  It  is  hardly  necessary  to 
urge,  that  it  was  erroneous  to  .decree  a  sale  of  this  land,  without 
first  obtaining  the  legal  title  from  Taylor. 

The  form  of  the  decree  is  also  erroneous,  and  in  violation  of  the 
established  principles  of  equity  jurisprudence.  The-  defendant, 
Gk>odloe,  was  ordered  to  pay  a  gross  sum  of  money,  by  a  named 
day ;  and  if  not  paid,  the  commissioner  named  in  the  decree 
was  directed  to  sell  the  land,  make  a  conveyance,  deliver  pos- 
session, &c. ;  leaving  it  to  the  commissioner  to  ascertain  whether 
the  money  was  paid  or  tendered,  and  to  decide  accordingly. 
Whether  the  tender  was  or  was  not  a  good  one^  or  whether  the 
payment  was  or  was  not  made,  was  left  to  the  adjudication  of 
the  commissioner,  when  it  was  the  province  of  the  court  to 
decide  such  matters.  The  proper  chancery  practice  on  this  sub- 
ject is  given  with  great  clearness  and  precision  in  the  case  of 
Downing  v.  Palmateer,  1  Men.  66. 

The  counsel  for  the  appellee  contended  that  the  agreement 
on  the  part  of  Goodloe,  to  pay  the  purchase-money  to  Pintard, 
was  founded  upon  a  valuable  consideration,  and  necessarily 
enured  to  the  benefit  of  the  latter,  and  upon  which  he  might 
seek  a  remedy,%lthough  the  contract  was  between  Rhodes  and 
Goodloe  alone.  Piggott  v.  Thompson,  3  Bos.  &  P.  149 ;  Chit^ 
on  Contracts  (5  ed.),  53 ;  Marchington  v.  Vernon,  1  Bos.  &  P. 
101  in  notes;  Martyn  v.  Hinde,  Cowp.  437 ;  Button  v,  Poole,  2 
Levinz  210;  1  Ventris  318. 
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A  pre-emption  right  is  property,  so  regarded  by  the  govern- 
ment and  the  community  at  large.  In  Arkansas,  ^  all  improve- 
ments on  the  public  lands  of'  the  United  States  are  subject  to 
execution.**     Kev.  Stat  p.  377. 

To  call  a  settler  upon  the  public  lands  a  "trespasser,"  is  an 
outrage  upon  a  policy  of  the  government  which  has  been  stead- 
ily pursued  for  more  than  twenty-five  years. 

The  great  point,  to  which  the  others  are  subordinate  is,  that 
Goodloe  obtfianed  the  possession  of  both  parcels  of  land  through 
Pintard,  and  by  a  recognition  of  his  title.  By  means  of  that 
possession,  Goodloe  was  enabled  to  obtain  a  pre-emption  to  the 
principal  tract,  and  which  he  could  not  have  obtained  if  PintarSl 
had  not  sold  to  Rhodes,  and  Rhodes  to  Groodloe.  The  fact  is 
admitted  in  his  answer ;  and  indeed  it  is  perfectly  manifest  that, 
if  Pintard  had  remained  in  possession,  he  could  and  would  have 
obviated  any  defect  in  his  title,  by  availing  himself  of  some 
confirmatory  act  of  Congress,  or  of  the  later  pre-emption  acts, 
that  is,  of  1834  or  1838. 

It  was  not  competent,  therefore,  for  Groodloe  to  disavow  tne 
title  of  Pintard,  because  they  stood  in  the  relation  of  landlord 
and  tenant  The  purchase  of  Goodloe  from  Rhodes  was  made 
on  the  13th  of  March,  1837.  The  pre-emption  of  1814  was 
ordered  to  be  cancelled  on  the  28th  February,  1838,  while  Good- 
loe was  in  possession ;  and  it  is  worth  while  to  observe  that 
one  of  the  reasons  for  allowing  him  to  enter  the  tract  he  did, 
under  the  act  of  1838,  was,  that  he  alleged  ^^  himself  to  be 
the  purchaser  from  the  individual  who  made  the  first-mentioned 
eniryP 

It  is  not  pretended  that  Pintard  was  guilty  of  any  fraud,  or 
that  Rhodes  was  guilty  of  any ;  and,  if  there  was  fraudulent 
conduct,  this  court  will  be  obliged  to  attribute  it  to  Goodloe. 
Of  that  I  say  nothing,  because  the  case,  as  I  view  it,  does  not 
demand  it. 

The  principle  stated  by  this  court,  in  Gralloway  v.  Finley,  (12 
Peters,  295,)  most  strongly  and  pointedly  applies :  "  That  if  the 
vendee  buys  up  a  better  title  than  that  of  the  vendor,  and  the 
vendor  was  guilty  of  no  fraud,  he  can  only  be  compelled  to 
refund  to  the  vendee  the  amount  of  money  paid  for  the  better 
title."  Searcy  v.  Kirkpatrick,  Cooke's  Tenn.  Rep.  <tl;  Mitch- 
ell V.  Barry,  4  Hajrwood's  Tenn.  Rep.  136.  Vide  Morgan's  Heirs 
V.  Boone's  Heirs,  4  Monroe,  297.  Both  *he  cases  of  Galloway 
and  Searcy,  above  cited,  must,  I  think,  be  regarded  as  conclusive 
upon  the  present  There  is,  indeed,  a  strong  analogy  between 
the  three  — a  similarity  not  often  found  to  eyist,  with  this 
difference,  as  it  appears  to  me,  —  that  in  the  one  at  bar  there  are 
more  equitable  circumstances  in  fanapr  of  the  vendor,  and  de- 
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Bianding  the  interpoaitioo  of  a  oonrt  of  equityi  than  in  the 
others. 

In  the  ca#e  in  12  Peters,  this  oonrt  further  dedaie,  tiiat,  ^  in 
leforming  the  contract,  equity  treats  the  purchaser  as  a  Irustee 
for  the  vendor,  because  he  holds  under  the  latter ;  and  acts  done 
to  perfect  the  title  by  the  former,  when  in  possession  of  the 
land,  enure  to  the  benefit  of  him  under  whom  the  possession 
was  obtained,  and  through  whom  the  knowledge  that  a  defect 
in  the  title  existed,  was  derived.  The  vendor  and  vendee  stand 
in  the  relation  of  landlord  and  tenant ;  the  vendee  cannol^  disii- 
vow  the  vendor's  title.^  Willison  v.  Watkins,  3  Peters,  45; 
Connelly'B  Heirs  v.  Chiles,  2  A.  K.  Marshall's  Rep.  242;  Wil- 
son V.  Smith,  5  Verger's  Rep.  398;  BUght's  Lessee  v*  Ro- 
chester, 7  Wheaton,  M7.  The  vendor  will  be  obliged  to  make 
an  abatement  in  the  purchase-money  equal  to  what  it  cost  to 
dc^  the  title*  Officer  v.  Murphy,  8  Yerger,  502;  Meadows 
V0  Hopkins,  1  Meigs,  Tenn.  Rep.  181;  Marshall  v.  Craig,  1 
Bibb,  d96.  No  court  will  allow  a  vendee  to  pry  into  and 
discover  defects  in  his  own  title,  with  a  view  to  purch^Bise  an 
outstanding  claim,  to  the  prejudice! of  the  vendor.  He  maj 
perfect  his  title,  it  is  true,  but  then  it  must  enure  to  the  bene» 
of  the  vendor;  and  all  the  vendee  can  conscientiously  demand 
is  the  cost  and  expense  of  procuringthe  better  title.  In  this  case 
it  is  allowed  to  Goodloe  —  nine  hundred  dollars,  aU  he  asks; 
and  which  is  certainly  a  very  liberal  allowance,  but  of  which 
Pintard  does  not  complain. 

This  very  case  funuahes  a  striking  and  forcible  illustration  of 
the  soundness  and  justice  of  the  doctrine  thus  laid  down  l)y 
this  court.  Goodloe,  through  Pintard,  obtained  a  title  to  a 
tract  of  land  by  an  expenditure  of  nine  hundred,  dollars,  which 
was  worth  sixty-five  dollars  per  acre,  or  more  than  ten  thousand 
dollars;  and  if  he  can  escape  the  payment  of  the  purchase- 
money  due  from  Rhodes  to  Pintard,  and  which  was  assumed 
by  Groodloe,  he  will  pocket  the  last-mentioned  sum,  and  obtain 
the  rich  firuits  of  Pintard's  two  years'  labor  on  the  land  fw 
nothing!  Can  this  be  tolerated?  Can  it  be  thought  of?  In 
Winlock  V.  Hardy,  4  Littell's  Rep.  274,  it  was  said,  ^  that  a 
tenant  cannot  deny  the  title  of  his  landlord ;  nor  can  a  person 
who  enters  upon  land,  in  virtue  of  an  executory  contract  of  pur- 
chase, deny  the  right  of  hiin  under  whom  he  enters ;  for  he  is 
quasi  a  tenant,  holding  only  in  virtue  of  Ms  vendor's  title,  and 
by  his  permission. 

Vide  Turly  v.  Rodgers,  1  Marsh.  245;  Logan  v.  Steele's 
Heirs,  7  Momoe,  104;  Tevis'»  Rep's,  v.  Richardson's  Heirs,  Id. 
659 ;  Fowler  v.  Cravens,  3  J.  J.  Marsh.  430. 

Goodloe  never  placed  himself  in  a  sitaation  to  contest  the 
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title  of  Fintaid*  If,  upon  the  discovery  of  the  defect  in  the 
title  of  the  latter;  if,  npon  the  cancellation  of  the  pre-emption 
certificate  under  the  act  of  1814,  Goodloe  had  surrendered  the 
land  to  Pintard,  bona  fide^  he  miffht,  perhaps,  have  purchased  a 
better  title,  and  arrayed  it  in  hostility  to  that  of  rintaxd,  and 
resisted  the  relief  prayed  for  in  the  bilL  This  he  did  not  do. 
He  continued  in  possession ;  bousht  up  a  better  title  while  in 
possession ;  nor  is  there  any  proof  that  he  ever  dbavowed  the 
title  of  Pintard,  until  the  ming  of  his  answer.  3  Marshall's 
Rep.  287. 

The  case  of  Wilson  v.  Wetherby,  1  Nott  &  McCord's.  Rep. 
373,  fully  sustains  this  doctrine,  and  with  regard  to  which  this 
court,  in  Willison  v.  Watkins,  7  Wheat  63,  said :  "  In  the 
case  of  Nott  &  McCord,  374,  the  court  decide,  that  where  a 
defendant  enters  under  a  plaintiff  he  shall  not  dispute  his  title 
while  he  remains  in  possession,  and  that  he  must  first  give  up 
his  possession,  and  bring  his  suit  to  try  titles.  To  the  correct- 
ness of  this  principle  we  yield  our  assent,  not  as  one  professing 
to  be  peculiar  to  South  Carolina,  but  as  a  rule  of  common  law 
applicable  to  the  cases  of  fiduciary  possession  before  notice." 
lb.  54,55,56. 

Goodloe,  by  holding  the  possession,  and  proving  up  a  pre- 
emption in  his  own  name,  prevented  Pintard  from  complying 
with  his  covienant  as  to  making  title ;  and,  such  being  the  fac^ 
the  familiar  and  well-settled  principle  applies,  that  if  the  obli- 
gee shall  do  any  act  to  obstruct  or  prevent  the  obligor  from 
performing  his  part  of  the  contract,  the  obligor  is  thereby  dis- 
charged from  its  performance ;  or,  to  speak  more  properly,  the 
contract,  as  far  as  he  is  concerned,  is  m  legaj  contemplation 
actually  performed,  and  authorizes  him  to  demand  performance 
at  the  hands  of  the  other  party.  Bac.  Abr.,  tit  "  Conditions," 
Q,  (3.^;  3  Com.  Dig.,  tit  «  Condition,"  L.  6;  Co.  Lit  207; 
Powell  on  Contracts,  417,  418,  419;  Pothier  on  Obliga- 
tions, 127.  In  the  case  of  Marshall  v.  Craig,  1  BibVs  Bep. 
395,  which  in  many  of  its  features  was  analogous  to  the 
present,  it  was  laid  down  as  a  correct  principle,  abundantly 
established  by  authority, "  thai  wherever  a  man  by  doing  a  pre^ 
vious  act  would  acquire  a  rights  if^  owing  to  the  conduct  of  the 
other  partf/i  he  is  prevented  from  doing  ft,  he  acquires  the  right 
as  completely  as  if  it  had  been  actually  done"  See  the  case,  firom 
page  379  to  396,  and  authorities  cited. 

In  the  cases  of  Majors  v.  Hickman,  2  Bibb,  217,  and  Carrell, 
v.  Collins,  Id.  429,  it  is  decided  that  he  who  prevents  the  per- 
formance of  a  condition  cannot  avail  himself  of  the  non-per- 
formance. 3  Com.  Dig.  Condition,  L.  7 ;  Borden  v.  Borden, 
5  Mass.  67;  Clendennen  v.  Paulsel,  3  Missouri  Rep.  230; 
Crump  V.  Mead,  Id.  233. 
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"  If  a  purchaser/'  says  Sugden,  "  tjpikes  possession  .under  a 
contract,  and  he  afterwards  rejects  the  title,  he  must  relinquish 
thepossession."    2  Sugden  on  Vendors,  2S3. 

The  same  principle  as  to  obstructing  or  preventing  the  perform- 
ance of  a  covenant  is  applicable  to  the  portion  of  the  southwest 
fractional  quarter  of  section  6,  T.  18  soutii,  i^nee  1  east,  because 
Groodloe,  by  obtaining  the  bond  of  Ben.  Taylor  from  Tunstall, 
prevented  rintard  from  getting  title  to  the  part  embraced  in  the 
bond,  and  which  Goodloe  says  has  been  found  to  contain  only 
eleven  acres.  For  this,  however,  he  acknowledges  himself  liable^ 
and  expresses  his  willingness  to  pay,  and  says  he  ^  never  did 
refuse  to  payP  As  to  title  to  said  eleven  acres  of  this  section^ 
as  to  his  liability  to  Pintard  therefor,  Goodloe  makes  no  contest; 
does  not  resist  performance ;  but,  on  the  contrary,  recognizes 
Pintard's  right  to  relief  to  that  extent 

Indeed,  from  the  proof,  we  are  warranted  in  believing  and 
assuming  it  as  true,  when  taken  in  connection  with  his  answer, 
that  Goodloe  has  obtained  the  legal  title.  In  his  letter  to  Peter 
O'Flynn,  employed  by  him  as  an  agent  to  procure  from  Tunstall 
the  bond  of  Ben.  Taylor,  dated  June  jlst,  1840,  he  says ;  ^^  I  have 
purcliased  a  tract  of  land  of  John  M.  Pintard^  the  same  he  pur^ 
chafed  of  Thomas  T.  TunstaU;  the  title  is  all  perfect  except  cAout 
20  acres  of  the  southwest  fractional  quarter  of  section  6,  township 
18,  rar^e  1  east  Tunstall  holds  Ben.  Taylor's  obligation  to 
convfey  to  a  particular  line  knoT/n  to  the  seller.  Tayhr  is  vnU 
ling  to  convey y  if  Tunstall  will  send  me  the  obligation,  ...  I 
have  the  original  contract  between  Pintard  and  Tunstall,  handed 
to  me  by  Pintard,  as  an  order  for  the  obligation  on  Taylor.  Col. 
Taylor's  wife  resides  in  Kentucky.  If  you  will  see  TunstaU  and 
forward  me  the  obligation^  directed  to  Richmond,  Ky\,  I  can  have 
a  deed  acknowledged  to  bring  down  with  me  in  September." 
Vide  copy  of  letter  attached  to  the  deposition  of  O'Flynn. 

Now,  O'Flynn  testifies,  that  the  obligation  was  procured  by 
him  from  Tunstall,  and  sent  to  Goodloe,  and  that  Goodloe  ac- 
knowledged the  receipt  thereof,  and  paid  him  for  his  services. 
(See  O'Flynn's  deposition.)  The  same  fact  is  acknowledged  in 
a  letter  from  Goodloe  to  Rntard,  dated  Nov.  10,  1840.  (See 
exhibit  G,  letter  No.  4.)  As  Taylor,  who  held  the  legal  title, 
was  willing  to  convey  to  Goodloe,  provided  Goodloe  could  ob- 
tain this  bond  from  Tunstall ;  as  Groodloe  did  obtain  the  bond 
in  1840 ;  and  as  at  the  time  of  filing  his  amended  answer,  near 
five  years  afterwards,  he  acknowlefi;ed  his  liability  to  this  extent, 
and  did  not  even  hint  at  any  inabiuty  to  obtain  title,  nor  declare 
that  he  had  not  obtained  it,  I  think  we  are  bound  to  conclude 
that  the  deed,  which  he  said  he  could  procure  from  Taylor,  had 
been  procured,  or  that  he  had  derived  a  title  to  this  part  satis- 
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factory  ia  himself,  and  thus  entitling  Pintard  to  compensation 
and  relief.  If  he  could  not,  or  had  not,  obtained  title,  with  the 
means  in  bis  hands  to  do  so,  he  would  most  undoubtedly  have 
insisted  on  it  by  way  of  defence  in  his  answer.  Under  all  the 
circumstances,  silence  is  conclusive  against  him ;  but  we  have 
something  more  than  that,  namely,  a  distinct  admission  of  lia- 
bility, contained  in  his  answer. 

It  may  perhaps  be  said,  that  Taylor  ought  to  have  been  made 
a  party  to  the  bill.  In  the  first  place,  I  bee^  leave  to  remark,  that 
he  was  not  materially  interested  in  the  smt ;  if  he  had  any  inte- 
rest at  all  it  was  only  nominal,  and  no  beneficial  purpose  could 
have  been  effected  by  making  him  a  party.  He  was  ready  and 
willing,  as  Goodloe  informs  us,  to  convey ;  and  in  fact  no  decree 
could  have  been  taken  against  him ;  he  would  have  been  at  best 
but  a  passive  party ;  and  as  he  could  do  nothing  necessary  to  the 
perfection  of  the  decree,  the  court  was  fully  warranted  in  proceed- 
ing without  him.  Joy  v.  Wirtz  et  al.  1  Wash;  C.  C.  Rep.  417 ; 
Van  Reimsdyk  v.  Kane,  1  Grallison,  C.  C.  Rep.  371 ;  Mallow  v. 
Hinde,  12  Wheat  193 ;  Hoxie  v.  Carr,  1  Sumner,  C.  C.  Rep.  173 ; 
Wormley  v.  Wormky,  8  Wheat.  451. 

But,  in  the  second  place,  it  is  too  late  to  make  the  objection, 
in  this  court,  on  appeal.  It  was  an  objection  not  taken  in  the 
Circuit  Court,  either  by  demurrer,  plea,  or  answer ;  and  surely 
the  appellant  cannot  be  allowed  to  surprise  the  appellee  with  it 
now.  Want  of  proper  parties  must  be  objected  to  by  demUrrer, 
or  plea,  or  answer,  and  cannot  be  urged  at  the  hearing.  Mit- 
ford-8  Eq.  PI.  146 ;  Milligan  v.  Milledge,  3  Cranch,  320. 

The  next  inquiry  is  as  to  the  lien  of  Pintard  for  the  unpaid 
purchase-money.  The  lien  of  a  vendor  of  land  against  it  is 
peculiar  to  a  court  of  equity,  and  can  be  enforced  only  in  that 
court  It  exists  as  a  charge  or  incumbrance  on  the  land  against 
the  vendee  and  his  heirs,  and  other  privies  in  estate,  and  also 
against  all  subsequent  purchasers  with  notice  of  the  non-pay- 
ment of  the  purchase-money.  It  is  wholly  independent  of  pos- 
session on  the  part  of  the  vendor,  and  attaches  to  the  estate  as  a 
trust  equally,  whether  it  be  actually  conveyed  or  only  contracted 
to  be  conveyed.     2  Story's  Equity,  462-467. 

**  Where  a  vendor,'*  says  Sugden,  (Vendors,  voL  3,  c.  18, 
p.  182,  183,)  "  delivers  possession  of  an  estate  to  a  purchaser 
without  receiving  the  purchase-money,  equity,  whether  the  estate 
be  or  be  not  conveyed,  and  although  there  was  not  any  special 
agreement  for  that  purpose,  and  whether  the  estate  be  freehold 
or  copyhold,  gives  the  vendor  a  lien  on  the  land  for  the  money." 
And  he  cites,  as  sustaining  these  positions ;  Chapman  v.  Tanner, 
1  Vern.  267;  Pollixfen  v.  Moore,  3  Atk.  272;  1  Bro.  Ch.  Cases, 
302, 424 ;  6  Ves.  Jr.  483 ;  Mackreth  v.  Symmons,  16  Ves.  Jr.  329; 
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Smith  V.  mbbard,  2  Dick,  730 ;  Charles  v.  Andrews,  9  Mod  152; 
Topham  V.  Constantine,  TomL  13S ;  Evans  v.  Tweedy,  1  Beav* 
fi5;  Winter,  v.  Lord  Anson,  3  Buss.  488. 

^  So,  on  the  other  hand,"  says  he,  ^  if  the  vendor  cannot  make  a 
title,  and  the  puichaser  has  paid  any  part  of  the  purchase-money, 
it  seems  that  he  has  a  lien  for  it  on  the  estate."  §  Atk.  1 ;  2  You. 
&  Jerv.  493 ;  3  You.  &  Jerv.  262.  Thus  proving  that  the  lien 
does  not  arise  nor  depend  upon  perfect  title.  The  term  ^  estate  " 
is  used,  which  ^  imports,"  says  Coke,  <<  the  interest  which  a  man 
has  in  lands."     Co.  Lit  345,  a;  4  Com.  Dig.  Estates,  A  1. 

According  to  the  late  judge  Story,  ^  the  principle  upon  which 
courts  of  equity  have  proceeded  in  establishing  the  hen  in  the 
nature  of  a  trust  is,  that  a  person  having  gotten  the  estate  of 
another,  ought  not  in  conscience,  as  between  them,  to  be  allowed 
to  keep  it,  and  not  to  pay  the  consideration-money.  A  third 
person,  having  full  knowledge  that  the  estate  has  been  so  ob- 
tained, ought  not  to  be  permitted  to  keep  it  without  -making 
such  payment,  for  it  attaches  to  him  also,  as  matter  of  con^ 
science  and  lutv."    2  Story's  Equity,  465. 

Did  not  C  oodloe  get  the  land  through  Pintard,  and  with  full 
notice  that  the  purchase-money  was  unpaid?  Nay,  did  he  not 
engage  to  pay  that  purchase-money  himself?  As  long  as  he 
held  the  possession  oi  the  land  thus  acquired,  6ovld  he  resist  this 
lien  ?  It  must  certainly  be  manifest  that  he  could  not.  The 
proposition  is  clear,  that  Pintard  has  a  Hen  upon  the  land  de- 
rived by  Groodloe,  through  him,  which  the  Circmt  Court  properly 
recomized  and  enforced 

These  are  the  principal  points  in  this  case,  and  upon  a  careful 
investigation  of  them,  I  think  it  is  obvious  that  the  decree  must 
be  affirmed :  first,  on  the  law  of  the  case ;  and,  second,  upon 
the  principles  of  common  honesty,  which  exist  among  men,  and 
which  courts  of  equity  wiU  always  enforce.  I  beg  the  indul- 
gence of  the  court  to  allude  to  a  few  matters  of  minor  import- 
ance. 

1.  It  is  insisted  in  the  answer,  that  the  dwelling-house  of 
Pintard  was  upon  section  six,  and  that  he  was  not  entitled  to  a 
ire-emption  under  the  act  of  1834.  To  this  I  reply,  that  whether 
le  was  or  was  not  entitled  to  a  pre-emption  imder  that  act,  is 
not  material  to  the  support  of  his  right  to  relief.  But  in  fact,  he 
was  so  entitled.  The  dwelling-house  which  was  there  when 
Pintard  purchased  of  Tunstall,  in  the  spring  of  1833,  was  pro- 
bably situated  on  or  near  the  meridian  line  which  divides  sec- 
tion six  and  section  one ;  but  the  proof  is  clear,  that  all  the 
other  buildings,  improvements,  and -cultivation,  were  upon  the 
southeast  quarter  of  section  one,  or  the  large  tract,  and  to 
wiiich  Goodloe  subsequently  proved  up  a  pre-emption  and  ob- 
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tained  the  legal  title  in  his  own  name.  Pintaid  was  a  settleri 
or  occupant  m  that  tract  within  the  meaning  of  the  act  of  1834| 
Cyide  Instractions  and  Opinions,  2d  yoL  p.  589,  Na  035;  p. 
597,  No.  543,)  and  as  such  most  unqaestionably  entitled  to  a 
preemption. 

2.  Goodloe  insists  that  of  section  six,  sold  to  Rhodes  by 
Pintard,  and  by  Rhodes  to  himself,  there  was  not  enough  em- 
braced in  the  bond  of  Benjamin  Taylor  to  make,  with  the  other 
tract,  two  hundred  acres ;  and  that,  upon  ascertaining  the  bound- 
aries and  lines  specified  in  said  bond,  it  was  found  that  it  did 
not  contain  more  than  eleven  acres.  How  it  was  ascertained  he 
does  not  state ;  and  we  only  have  his  own  assertion,  without 

Soof,  that  there  was  but  eleven  acres.  From  the  proof^  (seie 
position  of  Booth,)  it  appears  that  the  pordon  of  land,  thus 
described  by  boundaries  in  said  bond,  must  have  amounted  to 
more  than  eleven  acres.  The  court,  however,  in  the  decree,, 
assume  that  to  be  the  quantity ;  and  of  this  Kntard  does  not 
complain,  and  surely  Goodloe  cannot  be  permitted  to  do  sa 
That  there  were  not  two  hundred  acres  in  the  whole,  could  be  no 
ground  for  a  rescission  of  the  contract,  if  Gk>odloe  were  complain- 
ant, nor  can  it  furnish  any  defence  to  a  specific  jperformanoe 
when  he  ia  defendant.  He  obtained  what  he  prmcipally  de- 
sired—obtained the  dwellinff-house  and  all  the  other  buildings, 
all  the  cleared  lands,  and  aU  the  improvements;  he  obtained 
the  principal  object  of  his  purchase;  and,  as  there  was  no 
fraudulent  misrepresentation  or  conceidment  on  the  part  of  Pin- 
tard, the  case  is  a  proper  one  for  abatement  in  the  amount  of 
the  purchase-money  to  the  extent  of  the  small  deficiency.  This 
is  well  settled  by  authority.  Newland  on  Contracts,  ch.  12,  p. 
251,  262;  2  Alk.  371;  4  Bro.  C.  C.  494;  Drewe  v.  Crop,  9 
Ves.  368 ;  7  Ves.  270 ;  6  Ves.  678 ;  Calcraft  v.  Roebuck,  1 
Ves.  jr.  221 ;  Dyer  i;.  Hargrave,  10  Ves.  605 ;  2  Story's  Equity, 
88 ;  1  Sugden  on  Vendors,  606,  507, 5087  ^25,  526. 

If  an  estate  be  sold  at  so  much  per  acre,  and  there  is  a  defi- 
ciency in  the  number  conveyed,  the  purchaser  will  be  entitled  to 
a  compensation,  although  the  estate  was  estimated  at  that  num- 
ber in  an  old  survey.  1  Sugden  on  Vendors,  chap..  7,  §  3, 
pu  525  to  535,,  and  notes  and  cases  therein  cited,  6th  Am.  edit 

Where  the  contract  rests  in  fieri^  the  general  opinion  has 
been,  that  the  purchaser,  if  the  quantity  be  considerably  less 
l^an  it  Was  stated,  will  be  entitled  to  an  abatement,  although  the 
agreement  contains  the  words  more  or  less,  or  by  estimation.  lb. 
526;  Hill  v.  Buckley,  17  Ves.  394;  1  Call.  313;  4  Mason, 
419. 

The  utmost  that  GK>odloe  could  claim,  would  be  an  abatement 
fisr  the  deficiency.      This  the  court  allowed  him;  or   what 
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amottntB  to  the  same  thing,  charged  him  with  the  I681S  acreS) 
and  the  eleven  acres  at  the  contract  price.  Surely  he  will  be 
obliged  to  resort  to  some  other  ^omid  upon  which  to  assail  the 
present  decree. 

3.  Goodloe  has  waived  his  right,  if  any  he  ever  had,  to  object 
to  Pintard's  title.  His  letters,  after  having  proved  up  a  preemp- 
tion in  his  own  name,  and  especially  the  payment  made  by  him 
to  Pintard  on  the  31st  May,  1839,  of  9l,363tg,  amount  to  a 
waiver.  The  preemption  having  been  proved  up  on  the  15th 
February,  1839,  this  payment  was  made  more  than  three  months 
afterwards.  The  letters  alluded  to,  beginning  in  January,  1840, 
and  ending  in  Octobfer,  1841,  embrace  a  period  of  near  two 
years ;  and  when  that  payment  and  these  provisions  to  pay  are 
taken  into  consideration,  there  could  hardly  be  more  conclusive 
evidence  of  such  waiver.  2  Sugden  on  Vendors,  10  - 14 ; 
Margravine  of  Anspach  v.  Noel,  1  Madd.  310 ;  2  Swansi  172 ; 
3  You.  &  Coll.  291. 

I  beg  leave  to  invite  attention  to  the  very  able  opinion  of  the 
Circuit  Court,  delivered  by  the  district  judge,  the  Hon.  Benjamin 
Johnson.  Viewing  the  whole  record,  it  appears  to  me  that 
Goodloe  has  no  reasonable  ground  on  which  to  assail  this  de- 
cree. All  the  payments  made  by  him  have  been  credited ;  the 
expense  of  procuring  the  better  title,  nine  hundred  dollars,  has 
been  abated  from  the  purchase-money ;  and  an  abatement,  at 
the  rate  of  forty  dollars  per  acre,  has  also  been  made  for  defi- 
ciency in  quantity  in  section  six.  Surely  he  cannot  conscien-> 
tiously  deny  that  justice  has  been  done  him ;  and,  when  his 
conduct  in  this  transaction  is  scrutinized  by  a  just  and  enlight- 
ened court,  he  can  hardly  expect  to  succeed  in  his  appeal  — 
hardly  expect  to  escape  that  responsibility  which  the  enlarged 
principles  of  a  court  of  equity  fix  upon  him. 

The  case  of  Bush  v.  Marshall,  6  How.  291,  is  referred  to  as 
being  precisely  in  point 

Mr.  Justice  McLEAN  delivered  the  opinion  of  the  court 
This  is  an  appeal  from  the  decree  of  the  Circuit  Court,  for  the 
District  of  Arkansas. 

Under  the  act  of  the  12th  of  April,  1814,  Jane  Mathers  claimed 
a  right  of  preemption,  by  virtue  of  occupancy  and  cultivation, 
to  the  southeast  quarter  of  section  one,  township  eighteen  south, 
range  one  west,  containing  one  hundred  and  sixty-eight  acres 
and  ninety-six  hundredths,  lying  south  of  the  Arkansas  River. 
She  assigned  her  right  to  Thomas  T.  Tunstall,  who  entered  and 

J  aid  for  the  land  at  the  Land-OflBce  at  Little  Rock,  the  24th  of 
uly,  1834,  and  obtained  a  patent  certificate.    On  the  24th  of  Feb- 
ruary, 1838,  this  purchase  was  annulled  by  the  Commissioner  of 
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the  Land-Office,  on  the  gronnd  that  the  Indian  title  to  the  land 
had  not  been  eztinffubhed  when  the  settlement  was  made.  The 
Indian  title  was  relinqaished  to  the  United  States  by  the  Qua* 
paw  treaty,  the  24th  of  August,  1818. 

Thin  tract  was  purchased  of  Tunstall  by  Pintard,  in  the  spring 
of  1833,  who  took  immediate  possession,  and  made  improve^ 
ments  on  it  In  the  autumn  of  the  same  year  he  removed  his 
family  to  the  land,  constructed  cabins,  stables,  and  other  fixtures, 
and  in  the  sprinc;  of  1834  he  cultivated  seventy-five  or  eighty 
acres  in  com  and  cotton. 

On  the  23d  of  March,  1835,  Pintard  sold  the  above  quarter 
section,  and  a  part  of  the  southwest  quarter  of  section  six,  so  as 
to  make  a  tract  of  two  hundred  acres,  at  forty  dollars  per  acre, 
to  William  Rhodes,  who  gave  two  notes  of  four  thousand  dollars 
each,  payable  in  one  and  two  years,  with  interest  at  ten  per  cent 
per  annum.  The  two  hundred  acres  were  sold  by  Rhodes  to 
Goodloe  on  the  3d  of  March,  1837,  for  sixty-five  dollars  per  acre. 
As  a  part  of  the  consideration  for  this  purchase,  Ooodloc  agreed 
to  pay  Rntard  the  amount  of  his  claim  so  soon  as  a  regular  title 
for  the  premises  should  be  obtained. 

Goodloe,  on  the  15th  of  February,  1839,  proved  a  preemption 
in  his  own  name,  under  the  act  of  Jime  22d,  1838,  to  the  quarter 
section,  and  paying  the  purchase-money  into  the  Land-Omc3,  he 
obtained  a  patent  in  his  own  name.  Prior  to  this,  on  his  con- 
tract with  Khodes,  he  paid  to  Pintard  nineteen  hundred  sixty- 
three  dollars  and  eighty-two  cents.  But  having  obtained  the 
title  to  the  land  in  his  own  name,  he  refused  to  make  any  further 
payments  to  Pintard  on  the  ground  that  his  claim  was  void.  To 
enforce  the  pavment  of  the  sum  due  him  on  the  sale  to  Rhodes, 
Pintard  filed  tne  bill  now  before  us,  with  a  pfayer  that  the  land 
mi^t  be  sold,  or  so  much  of  it  as  should  be  necessary  to  dis- 
charge the  balance  due  to  him. 

It  must  be  conceded  that  the  first  settler  upon  this  land,  the 
Indian  title  to  it  not  having  been  extinguished,  could  claim 
imder  the  act  of  1814,  no  preemptive  right  No  laws  giving  to 
settlers  a  nsht  of  preemption,  can  be  so  coristrued  as  to  embrace 
Indian  lands.  Such  lands  have  always  been  protected  firom  set- 
tlement and  survey  by  penal  enactments.  But,  it  appears  that 
the  Indian  claim  to  this  land  was  relinquished  to  the  United 
States  by  treaty,  in  1818 ;  after  which  it  was  embraced  by  all 
general  acts  gi\^ig  to  settlers  a  right  of  preemption. 

By  the  act  of  the  26th  of  May,  1824,  preemption  rights  were 
given  north  of  the  Arkansas  River,  to  all  who  were  entitled  to 
such  lights,  under  the  act  of  1814,  and  by  the  third  section  of 
the  act  of  the  1st  of  March,  1843,  every  settler  on  the  puUic 
lands  south  of  the  Arkansas  River  was  entitled  to  the  same  bene- 
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fits  under  the  provisions  of  the  act  of  1814|  as  though  he  had 
leaided  north  of  said  river.  By  these  acts  a  nght  of  preemption 
was  given  in  virtue  of  the  first  settlement  upon  the  land. 

But  there  was  another  and  prior  act  which  gave  to  the  ooea- 
pant  of  this  tract  a  right  of  preemption.  By  the  act  of  the  19tii 
of  June,  1834,  every  settler  upon  the  pubhc  lands  prior  to  the 
passage  of  that  act,  who  was  in  possession  of  a  quarter  section 
and  cultivated  a  part  of  it  in  183o,  was  entitled  to  a  preemption. 
In  1833,  Pintard  was  in  possession  of  the  quarter  sectibn  and  cul- 
tivated a  part  of  it,  and  he  continued  to  occupy  and  improve  it 
until  the  spring  of  1835,  when  he  sold  his  right  to  Bhodes. 

By  his  purchase  Goodloe  enteied  into  the  possession  of  a  valu- 
able property,  and  if  he  desired  to  rescind  the  contract  it  was 
incumbent  on  him  to  relinquish  the  possession  of  the  quarter 
section,  atfd  claim  the  cancelment  of  the  contract  He  cannot 
avail  himself  of  the  benefit  of  the  contract  and  resist  a  perform- 
ance of  it  on  his  part 

But  Pintard,  when  he  sold  to  Rhodes,  was  entitied  to  the  pre- 
emption of  the  quarter  section.  His  claim  was  not  only  a  valid 
one,  but  it  was  sold  on  reasonable  terms,  as  Bhodes  in  two  years 
sold  the  same  to  Goodloe  at  an  advance  of  twenty-five  dollars 
per  acre.  The  attempt,  under  such  circumstances,  of  Goodloe 
to  avoid  the  payment  of  the  consideration,  bv  procuring  the  titie 
in  his  own  name,  is  fraudulent  A  titie  thus  procurod  would 
have  enured  to  the  benefit  of  the  vendor,  even  if  the  preemptive 
right  had  not  been  vested  in  him. 

A  doubt  is  suggested  in  the  argument  whether^^GkxxUoe,  hav- 
ing purchased  from  Rhodes,  can  be  made  responsible  to  Pint* 
ard.  In  his  contract  of  purchase,  as  a  part  of  the  consident- 
tion,  Goodloe  bound  himself  to  pay  the  amount  due  td  Pintaid 
firom  Rhodes  on  the  previous  purchase.  It  has  been  held  that, 
under  such  circumstances,  an  action  at  law  may  be  maintained 
in  the  name  of  the  person  to  whom  payment  b  to  be  made.  But 
this  is  a  case  in  chancery,  and  no  one  has  doubted,  that  in  equity, 
such  %  contract  may  be  enforced. 

Has  Pintard  a  lien  upon  the  land  for  the  balance  of  the  pur- 
chase-money ?  We  think  he  has.  Goodloe  not  only  had  notice 
of  this  claim,  but  he  bound  himself  to  pay  it 

It  is  alleged  that  there  is  a  mistake  in  the  computation  of  the 
amount  due,  as  decreed  in  the  Circuit  Court  If  there  be  an  error 
in  the  calculation,  it  is  in  favor  of  Goodlo^  and  of  which  he  has 
no  right  to  complain. 

In  their  decree  the  Circuit  Court  gave  the  defendant  a  credit 
for  the  money  paid  to  Pintard,  and  also  a  loan  to«  him  of  two 
hundred  doUar»,  and  a  liberal  allowance  for  the  expense  of  pro- 
curing the  title.  A  proper  deduction  was  ako  made  for  the  de- 
ficiency in  the  number  of  acres  sold. 
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Theie  i^ipean  to  be  no  enor  in  the  decsree;  it  is  therefote 
affirm^  with  ooilB. 

Order. 

This  canse  came  on  to  be  heaid  on  the  transcript  of  the  record 
fiom  the  Cirpnit  Court  of  the  United  States  for  the  District  of 
Ajdumsasy  and  was  argued  by  counsel  On  consideration  whereof, 
it  is  now  here  ordered  and  decreed  by  this  court,  that  the  decree 
of  the  said  Circuit  Court  in  this  cause  be,  and  the  same  is  hereby, 
affirmed^  with  costs. 


Obobob  W.  Pabks,  Plaintiff  in  EbboR|  v.  Sumptbb  Tubnbb 

AND  HbNBY  ReNSHAW,  TRADING   UNDER  THE  COMMERCIAL  FIRM 

OF  Turner  &  Renshaw. 

la  iKMiliiaaa,  tlw  Siqureme  CSonrt  of  tlie  Stale  xerlewi  ths  anetlioiif  of  flict  «■  weD  m 
of  UwwldefaaielntraglitiipfkomtiMooaiti  below;  end  wnen it leTewea  > jadgment 
upon  either  gromid,  it  Htm  tlie  judgment  which  the  inftrior  ooort  ought  to  haTO 
giTttn. 

But  when  a  caae  is  bron^t  before  this  oooxt  br  a  writ  of  enor,  it  caa  onl j  reriew 
onestions  of  law;  and,  thexefitte,  when  the  TaudltTof  a  Tcrdict  of  a  jorr  is  brought 
mto  qneitioii,  tiia  pimctlee  whidi  pxerails  in  the  State  ooofti  of  Tioninana  to  iaSp- 
pUcable  in  the  courts  of  the  United  States. 

Hence,  where  the  jury  found  averdict  in  general  tenns  for  the  pUdntUTin  a  suit  upon 
n  promisfoiy  note,  without  finding  the  amount  due,  which  the  laws  and  practice  of. 
Ijonisiana  requirr.  them  to  do,  an^  the  court  then  gave  Judgment  for  the  amount  of 
the  note,  this  woald  haye  been  adjudged  to  be  a  canse  of  rereml  of  the  judgment 
bj  the  Supreme  Court  of  the  State,  but  cannot  be  so  held  by  this  court. 

The  sufficiency  of  the  verdict  must  be  judged  by  the  rulei  of  ue  common  law  and  the 
Statutes  of  the  United  States,  and  not  ^  the  laws  and  practioe  of  Looiiiaaa.  The 
act  of  ISS4  (4  Stat  at  Lam,  62)  does  not  include  such  a  case. 

By  the  conunon  law,  although  a  judgment  in  such  a  case  might  not  have  beeh  stricdy 
proper,  yet  under  a  power  of  amending  the  verdict,  the  judgment  can  stand,  because 
the  plea-  having  been  that  no  consideration  was  given  rar  the  note  and  the  verdict 
being  for  the  plaintiff,  it  neceeaarily  found  that  the  whole  amount  was  due. 

The  S8d  section  of  the  Judiciary  Act  provides  for  this  case  by  enjoiniiig  upon  this 
court  to  disregaid  niceties  of  form,  and  lo  it  was  decided  in  16  Pefte^^  3S1. 

The  Constitution  of  Louisiana  requires  the  State  judges  to  give  reasons  for  their  de- 
cisions ;  bat  this  is  not  operative  upon  the  judges  of  the  Circuit  Court  of  the  United 
States.  .  On  the  contrary,  their  reasons  form  no  part  of  the  record  when  the  case  is 
btought  up  to  thto  com  u 

This  case  was  brought  up,  by  writ  of  error,  firom  the  Circuit 
Ck>urt  of  the  United  Stated  for  the  Eastern  District  of  Lou* 


The  plaintifFs,  Turner  &  Renshaw,  sued  the  defendant.  Parks, 
in  the  Circuit  Court  of  the  United  States  for  the  Eastern  Dis- 
trict, at  New  Orleans,  to  recover  $5969^22,  due  by  promissory 
note  executed  by  Parks  to  the  plaintiffs.    Alter  exceptions  over- 
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ruled,  the  case  was  snbmitted  to  a  jmy,  who  letamed  the  fol- 
lowing verdict: 

^  We,  the  jnry,  find  for  the  plaintiff 
^  New  Orleans,  May  14th,  1849. 

"  H.  E.  Wood,  Foreman;  " 

which,  on  motion,  was  set  aside,  and  the  case  submitted  to 
another  jury,  who  returned  the  following  verdict : 
**  We,  the  jury,  find  for  the  plaintifil 
•*  New  Orleans,  16th  May,  1849. 

"  Geo.  M.  Pinckabd,  Foreman;^ 

On  which  verdict  the  following  judgment  was  entered : 

"  In  conformity  with  the  prayer  of  the  petition  and  the  ver- 
dict of  the  jury,  it  is  ordered,  adjudged,  and  decreed,  that  the 
plaintiffs.  Turner  &  Renshaw,  recover  from  the  defender  nt,  George 
W.  Parks,  the  sum  of  five  thousand  nine  hundred  and  sixty- 
nine  dollars  and  twenty-two  cents,  with  interest  thereon,  at  the 
rate  of  six  per  cent,  per  annum,  from  the  first  day  of  January, 
A.  B.  1848,  until  final  payment,  and  costs  of  every  nature.*' 
<(  Judgment  signed  19th  May,  1848. 

(Signed,)  Theo.  H.  Mc Caleb, 

Parks  sued  out  a  writ  of  error  and  brought  the  case  up  to 
this  coui' . 

It  was  argued  by  JMr.  Henderson^  for  the  plaintiff  in  error,  and 
Mr.  Mayerj  with  whom  was  Mr.  Slrawbndgey  for  the  defend- 
ants in  error. 

Mr*  Henderson^  for  plaintiff  in  error. 

There  are  two  most  manifest  errors  in  this  case.  'First,  in  the 
verdict  of  the  Jury,  which  is  found  thus :  "  We,  the  jury,  find 
for  the  plaintiff" 

But  the  verdict  specifies  nothing  which  the  jury  find  for  the 
plaintiff,  and  is  in  direct  opposition  to  Art  522,  Code  of  Prac- 
tice ;  and  is  adjudged  error  by  the  Supreme  Court  of  Louis- 
iana.    13  La.  Rep.  109 ;  14  La.  Rep.  344. 

The  second  error  is,  that  the  court  gave  7io  reason  for  its  judg- 
ment. This  is  fatal.  It  was  the  requirement  of  the  Constitu- 
tion of  Louisiana  of  1811,  and  is  readopted  in  the  new  Consti- 
tution of  1845,  wherein  article  70  provides :  f*  The  judges  of 
all  Vic  courts,  within  this  State  shall,  as  often  as  it  may  be  possi- 
ble so  to  do,  in  every  definite  judgment,  refer  to  the  particular 
law  in  virtue  of  which  such  judgment  may  be  rendered ;  and, 
in  all  cases^  adduce  the  reasons  on  which  their  judgment  is 
founded." 
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The  cases  in  4th  Martin,  463,  4,  5,  and  in  12  La.  143,  pro- 
nounce the  judgment  unconstUtitional  which  furnishes  no  reasons 
for  its  decree.  And  the  cases  are  numerous  where  this  omission 
is  adjudged  error.  4  Mart  463 ;  12  La.  143 ;  2d  Annual,  59 ; 
10  Mart56;5  Mart  687-689;  11  La.  162;  13  La.  13 and  108. 

This  court  will  of  course  take  no  notice  that  the  rules  of 
practice  in  the  State  courts  furnish  the  rules  of  practice  on  the 
law  side  of  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Louisiana.  And  we  admit,  that  were  these  exceptions 
before  the  Supreme  Court  of  Louisiana,  that  the  court,  after 
reversing  the  judgment,  would  substitute  themselves  for  the 
jury,  and  give  a  new  and  correct  judgment,  withotU  a  verdicL 

But  this  court  has  repeatedly  decided  that  it  cannot,  in  a 
law  casCy  re-try  the  factSj  as  the  Supreme  Court  in  Louisiana  may 
do.  Therefore,  on  reversal  for  the  errors  above  shown,  this  court 
will  award  a  venire  de  novo. 

The  counsel  for  the  defendants  in  error  contended  that  there 
certainly  was  a  verdict — and  a  leml  and  valid  one— rendered 
by  the  jury,  fully  authorizing  the  judgment  pronounced.  If  it 
be  meant  that  the  verdict  is  for  no  particular  sum,  we  answer, 
simply,  that  this  does  not  vitiate  either  verdict  or  judgment; 
although,  in  strictness  of  form,  the  sum  should  perhaps  be  speci« 
fied.  But  "  the  finding  of  a  jury  must  be  construed  with  re- 
ference to  the  pleadings."  Trepajmier  v.  Durnford,  5  Mart  B. 
452;  Harrison  v.  Faulk,  3  La.  Sep.  70.  Thus,  where  a  de- 
fendant, assuming  the  attitude  of  plaintiff  in  reconvention, 
had  pleaded  that  the  plaintifT  owed  him  a  larger  specific  sum 
than  he  owed  plaintiii,  and  the  jury  found  for  defendant  gene- 
rally, without  stating  any  amount,  the  court  gave  judgment  in 
his  favor  for  the  difference  or  surplus.  Orleans  Nav.  Co.  v.  Bin- 
gey,  6  Martin,  N.  S.  689 ;  Lrwin  v.  Ware,  1  Martin,  645.  So,  in 
case  of  a  judgment  by  the  court  for  no  specific  amount,  it  must 
be  construed  with  reference  to  the  pleadings.  Melan^on's  Heirs 
V.  Duhamel,  3  Martin,  N.  S.  7 ;  RocheBe's  Heirs  v.  Cox,  5 
Louisiana  Rep.  287. 

In  the  present  case,  the  prayer  of  the  petition  distinctly  claims 
a  specific  amount,  with  interest  and  costs ;  and  the  verdict  and 
juagment  must  of  course  be  construed  with  reference  thereto. 

As  to  the  last  cause  of  error  assigned — ^  That  the  judgment 
contains  no  reasons,"  it  is  enough  to  reply,  that  the  court  could 
not  decide  otherwise  than  the  jury  found;  and  all  reasons  for 
judgment  were  therefore  superfluous.  Parks,  although  under 
section  23  of  the  State  Act  of  1839,  p.  172,  not  really  entitled 
to  a  trial  bv  jury,  had  made  them  his  judges,  and  they  decided 
against  hipi.    The  power  of  the  court,  became  thus  limited  to 
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sancttoiiiiig  thdr  veidiet  ^  A  mdgment,  which  flives  as  ike 
onfy  leason  why  it  was  rendered  ^  that  the  jury  has  found  a 
▼erdict  for  plaintiff— -will  be  held  valid  and  sufficient"  Mc- 
Donough  V.  Thompson,  11  Louisiana  Bep.  665. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the  court 

The  material  facts  in  this  case  may  be  stated  in  a  few  words. 
Turner  and  BenshaW)  the  defendants  in  error,  filed  their  peti- 
tion in  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Louisiana,  alleging  that  Parks,  the  plaintiff  in  eiror, 
was  indebted  to  them  in  the  sum  of  fifty-nine  hundred  and 
sixty-nine  dbllars  and  twenty  cents,  upon  a  promisiBory  note  for 
that  sum,  drawn  by  Parks,  payable  to  his  own  order,  and  by 
him  indorsed  to  the  plaintiffs.  A  copy  of  the  note  is  exhibited 
with  the  petition. 

Parks  in  his  answer  states,  that  he  denies  all  and  singular 
the  alleeatioas  in  the  petition  except  as  therein  afterwards 
admitted  :•— and  says  that  the  said  note  was  given  without  any 
oonsidemtion  whatever,  and  is  therefore  a  muium  pactum^  and 
void. 

Upon  this-  issue  the  case  was  tried  by  a  jury,  who  returned  a 
verdict  in  the  following  words :  "  We  the  jury  find  for  the 
Plaintiff." 

And  upon  this  verdict  the  court  gave  judgment  in  favor  of  Tur- 
ner and  Kenshaw  for  the  sum  due  upon  the  note ;  and  the  pre- 
sent writ  of  eiTor  is  brought  by  Parks  to  reverse  that  judgment 

Two  objections  are  taken  by  the  plaintiffs  in  error. 

1st  That  the  verdict  merely  finds  for  the  plaintiffs,  in  the  Cir- 
cuit Court,  but  does  not  find  how  much  was  due  to  them ;  and 
that  no  judgment  therefore  could  be  lawfully  entered  on  that 
verdict 

2d.  That  the  Circuit  Court  gave  no  reason  for  its  judgment 

These  objections  have  been  argued  altogether  upon  the  laws 
of  Louisiana  regulating  the  proceedings  in  its  courts  of  justice; 
and  which,  under  the  act  of  Congress  of  1824,  are  supposed  to 
be  obligatory  upon  the  Circuit  Court  of  the  United  States. 

Article  522  of  the  Code  of  Practice  declares,  "  that  the  form  of 
a  general  verdict  consists  in  the  foreman  indorsing  on  the  back 
of  the  petition  those  words : '  verdict  for  the  plaintiff  for  sO  much, 
with  interest,'  if  it  has  been  prayed  for;  or  verdict  for  defendant, 
according  as  the  verdict  is  for  plaintiff  or  defendant" 

And  the  70th  article  in  the  new  Constitution  of  Louisiana, 
adopted  in  1845,  provides  that  ''the  judges  of  all  the  courts 
within  the  State,  shall,  as  often  as  it  may  be  possible  so  to  do, 
in  every  definitive  judgment,  refer  to  the  particular  law  in  virtue 
of  which  such  juc^pnent  may  be  rendered ;  and  in  all  cases 
adduce  the  reasons  on  which  their  judgment  is  founded." 
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It  18  evident,  therefore,  that  if  this  ease  depended  upon  the  lawi 
and  practice  of  Louisiana,  the  judgment  of  the  Circnit  Court 
oould  not  be  maintained  Either  of  the  objections  would  be 
&taL  And  the  case  of  Bosea's  widow  and  heirs  v.  Miles,  13 
Looiaiana  Beports,  107,  is  directly  in  point  upon  both  grounds. 

But  it  Ib  difficult  to  apply  the  rules  of  Louisiana  practice  in  a 
case  where  the  validity  of  a  verdict  is  in  question.  The  appel- 
late court  of  that  State  has  jurisdiction  of  the  fact  as  well  as  of  the 
law ;  and  in  deciding  upon  the  fact,  the  court  is  not  bound  by 
the  fifiHing  of  the  jury  in  the  inferior  court,  but  may  decide  in 
opposition  to  the  verdict,  if  they  think  it  was  not  warranted  by  the 
testimony  in  the  record.  And  when  they  reverse  the  judgment 
of  the  court  below,  for  error  in  fact  or  in  law,  they  ai>the  same 
time  give  the  judgment  which  the  inferior  court  ought  to  have 
given. 

Upon  an  appeal,  therefore,  to  the  Supreme  Court  of  the  State, 
for  errors  like  those  now  alleged  to  have  been  committed  by  the 
Circuit  Court  of  the  United  States,  although  the  judgment 
would  have  been  reversed,  yet  the  State  court  woidd  at  the 
same  time  have  given  judgment  in  favor  of  the  defendants  in 
enoT  for  the  full  amount  of  their  debt  They  would  not  have 
been  delayed  in  the  recovery  of  their  money  by  mere  technical 
objections  to  the  proceedings  in  the  inferior  comrt,  nor  subjected 
to  the  expense  of  another  trial,  and  perhaps  another  appeal 
The  case  of  Hosea's  Widow  and  Heir  v.  Miles,  shows  the  course 
of  proceeding  in  the  State  courts.  For  precisely  the  same  errors 
now  alleged  in  the  case  before  us,  were  committed  in  that  case 
by  the  court  below ;  and  although  the  Supreme  Court  reversed 
tiie  judgment,  on  both  grounds,  they  at  the  same  time  gave 
judgment  in  favor  of  the  appellee  for  the  amount  due  upon  the 
note. 

.  Now  as  to  the  first  objection,  we  certainly  cannot  adopt  in  this 
court  the  pmctice  and  mode  of  proceeding  in  the  appeUate 
court  of  Louisiana.  For  a  writ  of  error  can  bring  up  to  this 
court  nothing  but  questions  of  law.  And  as  the  whole  prac* 
tice  of  Louisiana  ca^mot  be  adopted  in  a  case  of  this  descrip* 
tion,  is  the  Circuit  Court  bound  to  follow  it  ?  and  must  the 
validity  of  this  verdict  depend  upon  the  rules  of  the  common  law, 
and  the  acts  of  Congress,  or  upon  the  formula  prescribed  by  the 
Louisiana  code  of  practice  ?  Unquestionably  the  force  and  opera- 
tion of  the  verdict  when  the  case  is  brought  here,  depends  upon  the 
rules  of  the  common  law.  It  is  conclusive  upon  this  court  as  to 
the  fact  found,  while  in  Louisiana  it  is  open  to  revision  and  rever- 
sal in  the  appellate  court  And  if  the  conclusive  force  and  effect 
of  a-verdict  depends  upon  the  rules  of  the  common  law,  it  would 
seem  to  follow,  that  what  is  a  sufficient  finding  by  the  jury  to 
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eonstitate  a  legal  verdict  upon  the  issnes  joined,  and  to  make  it 
operate  as  such,  most  also  depend  upon  the  roles  of  the  common 
law,  except  in  so  Jhr  as  they  may  be  modified  hy  acts  of  Congress. 
And  while  this  conrt  is  botuid  to  give  effect  to  the  verdict 
according  to  the  rules  of  the  common  law,  it  can  hardly  be 
required  to  look  elsewhere,  in  order  to  ascertain  what  finding  of 
the  jury  is  a  verdict,  and  entitled  to  the  conclusive  effect  which 
the  common  law  gives  it.  And  if  in  this  case  it  had  appeared 
that  the  verdict  had  been  delivered  orally  by  the  foreman  and 
recorded  by  the  court,  and  not  indorsed  on  the  back  of  the  peti« 
tion,  this  court  could  not  on  that  account  have  treated  the  find* 
ing  as  a  nullity,  and  refused  to  it  the  authority  and  force  of  a 
verdict 

Besides,  the  enforcement  of  the  Louisiana  practice  in  fhe 
Civcuit  Court  of  the  United  States,  would  place  the  suitors  m 
that  court  in  a  worse  condition  than  the  suitors  in  the  State 
courts,  and  an  accidental  departure  firom  the 'prescribed  form 
would  be  much  more  injurious  in  its  consequences.  We  think 
the  sufficiency  of  tne  veraict,  in  its  form,  as  well  as  the  question 
of  its  force  and  effect  must  depend  upon  the  rules  of  the  com* 
mon  law  and  the  statutes  of  the  United  States.     And  that  the 

Jualified  adoption  of  the  practice  of  Louisiana  by  the  act  of 
824  was  not  intended  to  carry  it  to  the  extent  riow  contended 
for  by  the  plaintiff  in  error. 

We  proceed,  therefore,  to  consider  the  case  upon  the  princi- 
ples of  the  common  law  and  statutes  of  the  United  States. 

The  answer  of  the  plaintiff  in  error,  by  necessary  implication, 
admits  that  he  executed  and  indorsed  the  note.  For  the  only 
defence  he  takes  in  his  answer  is  that  it  was  given  without 
consideration,  and  was  niidu7n  pactum.  The  issue  was  joined 
upon  this  point  only.  The  answer  contains  no  other  objection 
to  the  validity  of  the  note,  nor  does  it  allege  that  any  part  of 
the  note  had  been  paid,  nor  that  he  had  any  set-off  against  it, 
and  upon  these  pleadings  and  issue  the  jury  say  they  find  for 
the  plaintiff.  Now  this  verdict  undoubtedly  finds  that  the  note 
wad  given  upon  a  good  consideration,  although  the  jury  do  not  say 
so  in  so  many  words ;  and  it  is  equally  clear,  that  in  finding 
that  it  was  given  upon  a  valid  considemtion,  they  must  neces- 
sarily have  found  also  that  the  full  amount  specified  in  the  note 
was  due  to  the  defendants  in  error.  For  there  was  no  allega- 
tion and  no  evidence  that  any  part  had  b^aen  paid.  No  one,  we 
think,  can  read  the  pleadings  and  the  verdict  without  being  sa- 
tisfied that  this  is  the  true  meaning  of  the  jury.  There  is  no 
ambiguity  or  uncertainty  in  it.  And  the  judgment  in  the  Cir- 
cuit Court  is  evidently  according  to  this  finding,  and  is  therefore 
correct,  unless  there  is  some  rule  of  law  which  renders  the  ver- 
dict inoperative  and  void. 
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It  is  certainly  the  province  of  the  jury,  in  a  case  of  this  kind, 
not  only  to  detennine  ^hetber  the  plaintiff  is  entitled  to  recover, 
but  to  find  also  and  at  the  same  time  the  amount  due.  And,  in 
a  court  acting  strictly  upon  common  law  forms  and  modes  of  pro- 
ceeding, no  judgment  could  have  been  leg^y  entered,  because  the 
verdict  omits  to  specify,  in  express  terms  and  in  the  established 
form,  the  amount  which  the  defendants  in  error  were  entitled  to 
recover*  How  far  the  verdict  might  even  yet  be  amended  in 
the  Circuit  Court,  is  another  question.  For  although  the  rule 
was  ancientl  V  very  strict  in  not  permitting  amendments  'to  ver- 
dicts, yet,  in  later  cases,  this  strictness  has  been  relaxed  in  order 
to  prevent  a  failure  of  justice ;  and  while  the  English  courts 
adheared  to  the  established  forms  they  often  prevented  them  from 
worldly  injustice  to  the  parties  by  a  liberal  use  of  the  power  of 
amendment 

Thus  in  the  case  of  Bichardson  v.  Mellish,  3  Bing.  334,  346, 
a  general  verdict  had  been  rendered  and  damages  assessed  upon 
a  declaration  in  which  one  count  was  good  and  the  others  bad. 
A  judgment  upon  this  verdict  was  rendered  in  the  Court  of 
Common  Pleas  without  adverting  to  the  insufficiency  of  some 
of  the  courts,  and  the  case  was  afterwards  removed  to  the  Song's 
Bench  by  writ  of  error.  As  the  record  stood,  the  judgment  of 
the  Court  of  Common  Pleas  must  undoubtedly  have  been  re- 
versed. But  while  the  case  was  pending  in  the  King's  Bench, 
and  had  been  argued  there,  and  this  error  insisted  upon  as  a 
ground  Jfor  reversal,  the  Court  of  Common  Pleas  amended  the 
verdict  by  entering  it  for  the  plaintifis  on  the  good  count,  and 
for  the  defendant  in  those  counts  which  did  not  show  a  cause 
of  action.  The  court  was  convinced,  by  the  notes  of  the  judge 
who  tried  the  case,  that  the  evidence  offered  at  the  trial  applied 
to  the  good  count,  and  that  there  would  be  a  failure  of  justice 
if  the  judgment  was  reversed  upon  this  technical  objection, 
which  could  and  would  have  been  readily  removed  if  made  at 
the  trial 

We  refer  to  this  case  to  show  that  the  English  courts  when 
acting  altogether  upon  the  principles  of  the  common  law,  will 
amend  a  verdict  actually  rendered  by  the  jury  and  recorded,  if 
the  court  is  satisfied,  from  the  evidence  and  the  pleadings,  that 
in  the  form  in  which  it  was  given  by  the  jury  it  does  not  accom- 
plish what  they  intended,  and  would,  on  that  account,  fail  to 
do  justice  to  the  party  in  whose  favor  they  found. 

But  it  is  not  necessary  to  examine  further  into  the  practice 
of  courts  acting  upon  the  rules  of  the  common  law;  nor  to 
inquire  whether  the  verdict  in  this  case,  if  defective  ia  form, 
might  not  yet  be  amended  in  the  Circuit  Court.  For  we  are 
»atij*fied  that  the  thirty-second  section  of  the  act  of  Congress  of 
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1789,  chap.  20,  remoyes  all  difficulty  in  the  case,  and  makes  it 
the  duty  of  this  court  to  affirm  the  judgment  rendered  on  this 
verdict. 

The  section  of  the  law  referred  to  directs  the  courts  of  the 
United  States  to  proceed  and  give  judgment  acccording  as  tiie 
right  of  the  cause  and  matter  in  law  shaU  appear  to  tiiem,  with- 
out regarding  anj  imperfections  or  defects,  or  want  of  form  in 
the  wnt,  decbration,  or  other -pleading,  return,  process,  judgment, 
or  course  of  proceeding  whatever,  except  those  only  in  cases  of 
demurrer,  which  the  party  demuiring  shall  specially  sit  down 
and  express  together  with  his  demurrer  as  the  cause  thereof. 
This  is  a  remedial  statute,  and  must  be  construed  liberally  to 
accomplish  its  object.  It  not  only  enables  the  courts  of  the 
United  States,  but  it  enjoins  it  upon  them  as  a  duty,  to  disregard 
the  niceties  of  form,  which  often  stand  in  the  way  of  justice,  and 
to  fi;ive  judgment  according  as  the  right  of  the  cause  and  matter 
in  Taw  shaU  appear  to  them.  And  although  verdicts  are  not 
specially  mentioned  in  this  provision,  yet  the  words  ^  or  course 
of  proceeding  whatever,"  are  evidentlv  broad  enough  to' include 
them ;  and,  as  they  are  within  the  e^,  they  cannot,  upon  a  fair 
interpretation  of  the  statute,  be  excluded  from  the  remedy. 

The  question,  however,  has  been  already  decided  in  this  court 
in  the  case  of  Roach  v.  Hulings,  16  Pet  SSl,  322.  In  that  case, 
as  in  the  one  now  before  the  court,  the  verdict  was  defective 
according  to  strict  technical  rules,  and  no  judgment  could  legally 
be  entered  upon  it.  But  this  court  held  that  the  act  of  Congress 
above  mentioned  was  intended  to  remove  objections  of  that 
description  where  they  impeded  the  administration  of  justice, 
and  that  it  extended  to  imperfections  and  want  of  form  in  the 
findings  of  juries,  as  well  as  to  the  other  proceedincfs  in  the  suit 
And  sidiough,  according  to  the  strictness  required  by  common 
law  rules,  the  judgment  must  have  been  reversed,  the  court  sus* 
tained  it  upon  the  ground  that  the  substantial  meaning  of  the 
verdict  was  manifest,  and  the  defects  objected  to  cured  by  this 
act  of  Congress.  The  intention  of  the  jury  in  the  case  before 
us  is  equafiv  clear  upon  the  record ;  and,  upon  the  principles 
decided  in  the  case  of  Roach  v.  Huliil^,  equ^y  within  the  pro- 
tection of  the  act  of  Congress.  The  right  of  the  cause,  and  th^s 
legal  obligation  of  the  plaintiff  in  error  to  pay  this  money,  is  sufl  - 
ciently  apparent  upon  this  record. 

The  second  objection,  taken  by  the  plaintiff  in  error,  is  obvi 
ously  untenable.  The  provision  in  the  Constitution  of  Louisiana 
requiring  the  judges  in  the  different  courts  to  adduce  the  reasons 
upon  which  their  judgment  is  founded  can,  of  course,  have  no 
authority  in  the  courts  of  the  United  States  unless  adopted  by 
an  act  of  Congress.     And  the  act  of  1824,  adopting,  to  a  certain 
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extort,  the  jmMce  ct  the  State  oonrtB,  has  no  leferenoe  to  a 
fKoyiaioa  <h  this  deacriptioiL  Indeed^  each  a  movidon  is  inoon- 
Bistent  with  the  practiee  and  modes  of  prooeeoing  in  the  conrtB 
of  the  United  Stetes.  For  the  reasons  upon  which  the  opinion 
of  the  inferior  coiart  is  founded  fonn  ni>part  of  a  record  when  a 
case  is  brong^t  here  by  writ  of  enor.  They  cannot  pxoperlv  be 
inserted  in  a  bill  of  exceptions.  The  point  or  principle  of  law, 
as  applied  to  the  case  before  the  conrt,  is  all  that  is  certified, 
and  not  the  reascms  upon  which  the  court  decided. 

The  judgment  of  the  Circuit  Court  is  therefore  aflSimed. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
fitom  the  Ckcuit  Court  of  the  United  States  for  the  Easteim 
Dbtdot  of  Louisiana,  and  was  argued  by  counsel  On  con* 
sideration  whereof,  it  is  now  here  ordered  and  adjudged  by  this 
court,  that  the  judgment  of  the  said  Circuit  Court  in  this  cause 
be,  and  the  same  is  hereby  affirmed,  with  costs  and  damages,  at 
the  rate  of  six  per  centum  per  annum. 


AUGUSTE  BB  MONTAULT,  AuOUSTINE  RbNE  ThERESE  MoN* 
TAULT  BT  HBB  NEXT  FRIEND  LoUIS  MONTAULT  AND  WiLLIAM 
BOOBR  DB  LA    ChOUQUAIS,   HUSBAND  OP    THE   SAID  AuGUSTINB, 

Louis  Montault,  Bernabd  Dautibrre,  Valerie  Dautierre, 
Eleanor  Dautierre  bt  heb  next  frIend  Louis  Montault 

AND   HER   HUSBAND    AUOUSTIN   BiCHARD,  ADELINE    DaUTIERRB, 

ViRoiNiE  Dautierre,  bt  her  next  friend  Louis  Montault 

AND  HER  HUSBAND  LoUIS  BoULIONY,  FaNNY  DaUTIERRE,  ThEO- 

DORE  Dautierre,  Pauline  Dautierre  by  her  next  friend 
Louis  Montault  and  her  husband  Samuel  Logan,  Appel- 
lants, V.  The  United  States. 

Thb  oomt  nain  decides,  m  in  9  Ilowaid,  127, 280,  and  10  Howard,  609,  that,  widi 
lespoot  to  the  tract  of  conntry  between  the  Mississippi  and  Perdido  rivers,  south  of 
the  thirty-first  degree  of  north  latitude,  the  authorities  of  Louisiana  had  no  right  to 
make  gnuits  of  land  after  the  time  of  signing  the  treaty,  by  which  it  was  ceded  to 
Qreat  Britain. 

That  treaty  having  been  s^^ned  on  the  10th  of  February,  1763,  a  grant  of  land  in  the 
above  tract  of  counur,  rsued  by  the  French  Governor  of  Louisiana,  on  the  11th 
Harch,  1763,  was  void. 

This  was  an  appeal  from  the  District  Court  of  the  United 
States  for  the  Southern  District  of  Alabama.  It  was  a  petition 
presented  under  the  act  of  1834,  relating  to  land  titles  in  Mis- 
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BOfmi,  as  revived  and  made  apjdicabfe  by  the  act  of  1844,totiiat 
part  of  the  State  of  Alahama,  below  the  thirty-fint  degree  of 
north  latitude. 

The  petition  sets  forth :  ^  'That  your  petitioners  are  the  only 
heirs  of  the  Chevalier  Montanlt  de  Monteranhi  who,  manyyears 
since,  departed  this  life  intestate,  in  the  then  province,  now  State, 
of  Looisiana.  Year  petitioners  farther  allege;  that  heretofoie, 
to  wit,  on  the  third  day  of  January,  in  the  year  seventeen  hun- 
dred and  sixty-three,  the  said  Chevalier  Montanlt  de  Monterault 
petitioned  ihe  tiien  governor  of  the  Colony  of  Louisiana  for  the 
grant  of  a  tract  of  land  lying  soutii  of  the  thirty-first  degree  of 
north  latitude,  and  between  the  rivers  Misrissippi  and  rerdido, 
and  within  the  State  of  Alabama,  bounded  by  the  rivers  La 
Batture,  now  known  as  bayou  Battre,  the  Ghilf  of  Mexico,  and 
Fowl  Biver,  extmding  into  the  interior  to  the  sources  of  those 
rivers,  and  espedallv  that  bi^mch  of  Fowl  River,  known  as  tiie 
Elwer  or  Leslay ,  which,  approaching  each  other,  form  a  tract  of 
land  or  cul-de-sac. 

^Your  petitioners  further  allege  thkt,  heretofore,  tcwit,  on 
the  eleventh  day  of  March,  in  the  year  seventeen  hundred  and 
sixty-three,  Louis  de  Kerlerac,  then  governor  of  the  Colony  of 
Louisiana,  and  Dennis  Nicholas  Fauqault,  performins;  the  nmc- 
tions  of  commissary  ordonnateur  of  said  province,  holding  their 
appointments  under  the  King  of  France,  executed  and  deuvered 
to  the  said  Chevalier  Montault  de  Monterault,  a  grant  to  said 
tract  of  land,  by  virtue  of  which  he  possessed  it  for  many  years, 
and  used  it  for  the  purpose  of  cultivation,  raising  horses  and 
cattle,  and  making  tar;  and  the  said  Montault  de  Monterault 
viras,  at  the  time  of  making  said  grant,  a  resident  of  Louisiana ; 
and  said  grant  is  protected  by  the  treaty  between  the  United 
States  and  F^sance  for  the  cession  of  Louisiana.  Your  peti- 
tioners allege  that  he  never  aliened  the  said  land,  that  it  belonged 
to  him  at  the  time  of  his  death,  and- that  it  has  descended  to 
your  petitioners  as  his  legal  heirs,  and  that  it  contains  about 
forty-five  thousand  superficial  acres. 

"  Your  petitioners  allege,  that  their  claim  aforesaid  has  not 
been  submitted  to  the  examination  of  any  of  the  tribunals  which 
bave  been  constituted  by  law  for  the  adjustment  of  land-titlpsj 
nor  reported  on  by  such  tribunal  Wherefore,  your  petitioners 
pray  that  the  validity  of  their  daim  aforesaid  may  be  incjuired 
into  and  decided  by  the  said  court;  and  reserving  the  right  of 
amending  their  petition,  and  of  msiking  other  persons  parties  to 
this  proceeding  if  necessary,  they  pray  that  a  copy  of  this  their 
petition  be  served  on  the  District  Attorney  of  tiie  United  States 
for  the  Southern  District  of  Alabama.  And  they  further  pray, 
that^  after  proper  proceedings,  it  may  be  decreed  by  this  court 
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that  the  title  held  by  your  petitioners  to  the  above-described 
tract  of  land  is  good  as  acfainst  the  United  States  and  all  persons 
claiming  under  them,  and  that  they  may  be  permitted  to  locate 
elsewhere  a  quantity  of  land  equal  to  what  the  government  of 
the  United  States  may  have  sold  or  granted  within  the  limits 
of  the  grant  aforesaid  to  the  Chevalier  Montault  de  Monterault; 
and  your  petitioners  pray  for  other  and  further  relief,  such  as  the 
nature  of  their  case  m^  require." 

To  this  petition  the  District  Attorney  filed  a  general  demurrer. 

The  District  Judge  sustained  the  demurrer,  and  the  petitioners 
brought  the  case  up  to  this  court 

It  was  argued  by  Mr.  Lawrence  and  Mr.  Badger^  for  the  ap- 
pellants, and  by  Mr.  OrUtenden^  Attorney-Greneral,  for  the 
United  States. 

xne  counsel  for  the  appellant  rested  the  case  upon  the  follow- 
ing point  : 

The  grant  in  this  case  was  complete,  and  the  grantee  was  in 
possession  of  the  land  and  cultivated  it. 

It  is  true,  the  grant  bears  date  about  one  month  after  the 
treaty  of  Paris,  of  the  10th  of  February,  1763. 

But  by  the  treaty  of  San  Ildefonso,  of  October  1, 1800,  the 
province  of  Louisiana  was  retroceded  to  France. 

The  permission  of  undisturbed  possession  under  the  grant  by 
France,  after  her  re-acquisition  of  the  province,  amounts  to  a 
confirmation. 

'Mr.  Orittenden^  made  three  points : 

1.  That  on  the  11th  day  of  March,  1763,  the  date  of  the  al- 
leged grant,  as  stated  in  the  petition,  the  French  authorities,  by 
whom  it  is  alleged  to  have  been  made,  had  no  power  to  make 
such  a  grant,  the  country  within  which  the  land  is  situated  hav- 
ing  been  previously  ceded  by  Fmnce  to  Great  Britain,  to  wit, 
on  the  10th  February  preceding.  The  tract  of  land  embraced 
within  the  grant,  lies  on  the  shore  of  the  Gulf  of  Mexico,  a 
short  distance  to  the  west  of  the  entrance  of  Mobile  Bay. 

The  preliminary  articles  of  peace  between  Great  Britain, 
France,  and  Spain,  were  signed  at  Fontainebleau,  the  3d  No- 
vember, 17^62,  and  the  definitive  treaty  at  Paris,  on  the  10th 
February,  1763.  Marten's  Treaties,  17,  33.  By  the  sixth  arti- 
cle of  the  preliminary  articles,  and  the  seventh  article  of  the 
definitive  treaty,  it  was  agreed  between  France  and  Great  Britain, 
"  that,  for  the  future,  the  confines  between  the  dominions  of  his 
Britannic  Majesty  and  those  of  his  Most  Christian  Majesty,  in 
that  part  of  the  world,  shall  be  fixed  irrevocably,  by  a  line  drawn 
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along  the  middle  of  the  Mississippi,  from  its  somce  to  the  River 
Iberville,  and  firom  thence,  by  a  Une  drawn  along  the  middle  of 
this  river  and  the  Lakes  Maurepas  and  Pontchartrain,to  the  sea ; 
and  for  this  purpose  the  Most  Christian  King  cedes  in  fall  right, 
and  guarantees  to  his  Britannic  Majesty,  the  river  and  porTof 
Mobile,  and  every  thing  which  he  possesses,  or  ought  to  possess, 
on  the  left;  side  of  the  River  Mississippi,  with  the  exception  of 
the  town  of  New  Orleans,  and  of  the  iedand  in  which  it  is  situ- 
ated, which  shall  remain  to  France.  Translation  in  2  White's 
Becop.  291. 

Bv  the  twentieth  article  of  the  definitive  treaty,  Spain  ceded 
Flonda  to  Great  Britain,  ^<  as  well  as  all  that  Spain  possesses, 
on  the  Continent  of  North  America,  to  the  east  or  the  southeast 
of  the  River  MissiBsippi."  The  aulliorities  to  sustain  the  pro- 
position are,  United  States  v,  Reynes,  9  How.  127 ;  Police  Ivory 
of  Concordia  t;.  Davis,  Id.  280. 

2.  That  the  description  of  the  lands,  alleged  in  the  petition 
to  have  been  granted,  is  so  vague,  indefinite,  and  uncertain,  that 
they  could  not  be  identified,  and  the  alleged  grant  is  tiierefore 
void.  United  States  v.  Miranda,  16  Pet  156;  15  Pet  184,  215, 
275,319;  1)  Pet  331;  3How.787;  5  How.  26;  and  the  case 
of  United  States  t;.  Villalobos,  decided  the  present  term. 

3.  That  the  petitioners  should  have  made  otiber  persons,  claim- 
ing the  lands,  or  any  portion  of  them,  under  a  different  title,  or 
holding  possession  otiierwise  than  under  them,  parties  to  this  suit 

The  court  is  respectfully  refeired  to  the  argument,  on  this 
point,  on  behalf  of  the  United  States,  in  the  case  against  Bois- 
dore's  heiia,  at  the  present  term.  The  district  judge  in  Louisiana, 
held  that  it  was  necessary  to  make  such  parties,  and  the  dis- 
trict judge  of  Mississippi,  that  it  was  not  necessary. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the  court 

The  appeal  in  this  case  was  taken  from  the  decision  of  the 
IMistrict  Court  for  the  Southern  District  of  Alabama. 

The  appellants  filed  a  petition  in  that  court  to  establish  their 
titie  to  a  tract  of  land  situated  south  of  the  Slst  degree  of  north 
latitude,  and  between  the  Rivers  Mississippi  and  Perdido,  in  the 
State  of  Alabama,  the  boundaries  of  which  are  set  out  in  the 
petition.  Thev  state  that  the  land  in  question  was  granted  to ' 
the  Chevalier  Montault  de  Monterault  on  the  11th  of  ]\farch, 
1763,  by  Louis  Kerlerac,  then  Governor  of  the  Colony  of  Louisi- 
ana, and  Louis  Nicholas  Faucault,  performing  the  functions  of 
commissarv  ordonnateur,  both  of  them  holding  tiieir  appointments 
under  the  King  of  France,  and  the  petitioners  claim  tide  as  the 
descendants  and  legal  heirs  of  the  grantor. 

The  only  question  which  arises  on  this  record  is  upon  the 
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ralidity  of  this  grant  It  is  objected  to  on  account  of  the  vagae- 
neas  and  nncercainty  of  the  boundaries  as  set  forth  in  the  peti- 
tion. But  it  is  not  necessary  to  express  onr  opinion  upon  this 
S[>int,  because  the  other  objedion  taken  on  behalf  of  the  United 
tates  is  conclusive,  and  it  is  very  dear  that  the  ^^Vench  author- 
ities had  no  right  to  make  this  grant,  and  that  it  conveyed  no 
title  to  the  ancestor  of  the  petitioners.  For  the  definitive  treaty 
of  peace  between  Great  Britain,  France,  and  Spain,  by  which  the 
tenitory  in  which  this  land  is  situated  was  ceded  to  Ghreat  Bri- 
tain, was  signed  on  the  10th  of  February,  1763,  and  consequentiy 
the  Frei^ch  authorities  could  not,  after  that  day,  grant  a  titie  to 
lands  lying  in  the  ceded  territory.  This  point,  was  decided  in  the 
cases  of  me  United  States  v.  Keynes,  9  How.  127 ;  The  Police 
Jurv  of  Concordia  v.  Davis,  9  How.  280 ;  and  the  United  States 
V.  Dauterive,  10  How.  609.  And  as  the  grant  in  question  was 
not  made  until  the  11th  of  March  next  following  the  date  of  the 
treaty,  it  was  at  that  time  the  exercise  of  a  power  bv  the  French 
authorities  which  they  no  longer  possessed,  and  could  convey  no 
title  to  the  grantee. 

The  decree  of  the  District  Court  dismissing  the  petition  was 
therefore  coirect,  and  must  be  affirmed. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  District  Court  of  the  United  States  for  the  Southern 
District  of  Alabama,  and  was  argued  by  counsel  On  consider- 
ation whereof,  it  is  now  here  ordered  and  decreed  by  this  court, 
that  the  decree  of  the  said  District  Court  in  this  cause  be,  and 
tiie  same  is  hereby,  affirmed. 


The  President,  Directors,  and  Company  op  the  Farmers' 
Bank  of  Virginia,  Appellants,  t;.  Horace  H.  Qroves, 
Administrator  of  Moses  Groves,  Deceased. 

The  principles  of  Uw  decided  in  this  case  are  so  dependent  upon  tlie  fbctt  that  a  lao- 
dnet  statement  of  the  latter  becomes  necessaiy. 

Collier  was  in  possession  of  two  drafts  drawn  b j  King  npon  Orores  and  accepted  by 
him  for  the  accommodation  of  King.  Collier  pledged  these  drafts  to  the  Farmers* 
Bank  of  Yiiginia,  as  collateral  security  for  a  debt  which  he  owed  the  bank. 

The  drafts  not  being  paid  at  maturity,  the  bank  sued  both  Qroyes  and  King,  and 
recovered  judgments  against  them,  which  were  liens  upon  their  property. 

Collier  and  King  then  a^«ed,  that  if  Collier  were  to  purchase  Kmg^  property  at  a 
certain  sum,  he  would  return  his  drafts  to  him  and  free  him  from  the  bank.  To 
this  agreement  Grorcs  was  a  witness,  and  the  purchase  was  accordingly  made. 

Colfier  and  the  bank  iSbm,  agreed  that  the  bank  should  givo  him  time  and  he  should 
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giTe  additional  collateral  security  to  the  bank  and  mofCgage  hit  property;  finl 
reducing  the  liens  of  prior  mortgagee  down  to  a  certain  fun.  The  Mnk  was  more* 
OTer  to  snrrender  the  collateral  secnrities  preTionslj  receired.  The  mortgage  wte 
made  by  Collier  and  the  collateral  secnritiee  surrendered  to  him  br  the  benk. 

After  this,  the  bank  had  no  right  to  prosecnte  the  Judgment  which  it  had  obtained 
against  Qroyes. 

Bj  the  first  agreement  made  between  S3ng  and  Collier,  to  which  Gtotcs  was  priry, 
Collier  exonerated  Oroyes,  as  ftr  as  it  was  hi  his  power :  and  in  donseqnence  of  the 
second  agreement  between  Collier  and  the  bank,  Collier  became  re-mvested  with  the 
whole  control  of  the  matter  and  his  preyions  exoneration  of  Grores  became  imme- 
diatdj  <^>eratiTe.    Qroyes  was,  therefore,  endrelj  discharged  from  all  responsibility. 

The  failure  of  Collier  to  comply  with  his  contract  with  the  bank,  did  not  proyent  tUs 
exoneration  of  Qroyes  from  being  effectuaL 

This  was  an  appeal  from  the  Circnit  Court  of  tiie  XJnited 
States  for  the  District  pf  Lonisiana,  sitting  as  a  court  of  equity. 

The  facts  in  the  case  are  set  forth  in  the  opinion  of  the  court, 
to  which  the  reader  is  reiTeirecL 

It  was  argued  by  Mr.  HPFarland^  for  the  appeljiants,  and  Mr. 
Johnsany  for  the  appellee. 

The  grounds  upon  which  a  reversal  of  the  decree  was  claimed, 
were  the  following : 

It  ought  to  be  remarked,  in  the  first  place,  that  the  only  con- 
tract to  which  the  bank  admits  itself  to  have  been  a  party,  after 
the  rendition  of  their  judgment  against  Ghroves,  was  a  new  mort- 
gage given  by  Collier  to  Pesram,  their  agent,  about  the  month 
of  JDecember,  1841,  and  of  uiat  contract  there  is  no  copy  in  the 
record,  and  it  was  not  in  evidence  in  the  court  below.  Now,  it 
is  in  reference  to  that  contract  that  the  bank,  while  admitting  that 
it  was  understood  at  first,  that  the  collateral  security  was  to  be  sur- 
rendered to  Collier,  yet,  he  neither  paid  the  notes  secured  by  the 
new  mortgage,  nor  did  he  insist  on  the  surrender  of  the  collaterals, 
but  expressly  waivecl  the  assignment  of  the  judgment  and  con- 
sented that  it  should  stand  as  additional  security  for  Collier's  debt, 
inasmuch  as  it  turned  out  that  the  property  was  subject  to  heavy 
previous  incumbrances.  Is  there  any  thing  in  the  record  in  refer- 
ence to  that  contract  fix)m  which  this  court  can  infer  an  intention 
on  the  part  of  the  bank  to  operate  a  novation  unconditionally  of 
the  judgment  against  Oroves,  which  is  not  even  alleged  inthe 
bill,  and  to  substitute  in  its  place  a  new  mortgage  on  the  pro- 
perly of  Collier,  and  his  promissory  notes  ?  Such  a  security  will 
be  regarded  by  the  law  of  Louisiana,  where  the  contract  was 
entered  into,  as  cumulative,  unless  the  previous  debt  was  released 
in  express  terms.  It  is  of  the  essence  of  a  novation  that  the  first 
debt  be  extinguished,  and  a  new  one  substituted  in  its  place ;  a 
novation  is  never  presumed.  See  Louisiana  Code,  art  2181, 
et  seq. ;  2d  Annu'il  Reports,  188 ;  Parker  v.  Alexander. 

It  is  an  ominous  circumstance  in  reference  to  this  new  con- 
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tact  or  mortgage,  that  it/was  not  produced  in  evidence  by  the 
party  claiming  the  benelit  of  its  etipnlationeu  If  it  had  con* 
tained  an  absolnte  release  of  the  jucfgftient  aminst  Groves,  the 
sagacidus  and  able  connsel  of  the  estate  wouM  not  have  fidled 
to  introdnce  it  in  support  of  the  aUegations  in  their  bilL  As  it 
was  in  their  power  and  was  withheld,  we  have  a  right  to  infer 
that  its  production  Would  have  made  against  them. 

But  there  is  another  view  of  this  matter  which,  it  appears,  was 
absolutely  insuperable. 

Moses  Groves  was  not  a  party  to  the  new  contract  in  1841, 
and  he  now  seeks  to  avail  himself  of  a  stipulation  in  his  favor 
contained  in  it.  This  is  what,  in  the  technical  langua^  of  the 
dvil  law,  is  called  a  stipulation  pour  autruij  or  a  stipumtion  in 
fevor  of  a  third  person.  The  doctrine  is  well  settled,  that 
thud  persons  may  accept  such  stipulation  in  their  favor,  and  en- 
force them  either  by  action  or  exception.  But  before  such 
acceptance  and  its  notification  to  the  parties,  it  may  be  retracted 
and  desisted  from,  and  the  third  person  has  no  right  to  com* 
plain.  Now  in  this  case,  it  appears  that  Collier  waived  the  re* 
lease  of  the  collateral  security  previously  given,  and  agreed  that 
the  new  mortgage  should  stand  as  additioned  security  for  the 
debt  due  to  the  bank,  long  before  Grroves  sought  to  rely  upon  it 
as  a  dischai^  of  the  judgment  a^nst  him. 

See  Flower  v.  Lane  et  aL  6  Martin,  N.  S.  152;  Pem- 
berton  v.  Zacharie  et  aL  5  La.  B.  316;  Mayor  et  al.  ir. 
Bailey,  5  Martin,  322;  Marigny  v.  Remy,  3  Martin,  N.  S. 
607. 

We  come  now  to  examine  the  contract  between  Collier  and 
King,  on  which  the  complainants  rely  in  their  bill  as  evidence  of 
a  discharge  or  payment  of  the  judgment  against  Groves.  It  is 
remarkable  that  neither  the  bank  nor  Moses  Groses  was  a 
party  to  that  agreement  Collier  did  not  even  assume  to 
act  as  the  agent  of  the  bank,  much  less  is  there  any  proof  that 
he  was  so,  or  &at  his  agreement  with  King  was  ever  known  to 
the  bank.  The  whole  purport  of  that  agreement  was>  that 
Collier  was  to  be  permitted  to  purchase  certain  property  of 
King's  at  sheriff's  sale,  at  a  certain  price,  and  if  he  did  so.  Col- 
lier would  grant  fall  acquittance  of  certain  debts,  and  particu- 
larly to  Moses  Grroves,  a  full  acquittance  of  all  demands  against 
said  Groves,  for  and  on  account  of  said  judgment  obtained  by 
the  Farmers'  Bank  of  Virginia. 

The  property  which  Collier  was  authorized  to  purchase  on 
these  conditions,  is  enumerated  in  the  contract,  consisting  of 
sundry  tracts  of  land,  and  a  large  number  of  slaves.  Now,  the 
only  evidence  that  be  purchased  any  part  of  the  property  in 
pursuance  of  the  agreement,  is  found  in  a  sheiiif 's  deed,  and  a 

6« 
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ample  comparison  between  the  agreement  and  the  sheriff's  deed 
viUshow  that  a  laige  part  of  the  property  of  King  never  was 
sold  according  to  uiat  agreement  The  condition,  therefore, 
upon  which  CoUi^  was  hmiself  bound  to  procure  a  release  of 
tbe  judgment  in  favor  of  the  bank,  has  not  been  complied 
with,  and  even  betweep  him  and  King  no  such  obligation  has 
losnlted  from  the  sale,  much  less  is  there  any  thing  in  the  whole 
transaction  which  is  binding  on  the  bank,  ft  was  as  to  the  bank, 
res  inter  alios  acta. 

There  is  not  the  least  pretext  for  saying,  that  the  bank  ever 
Tatified  and  approved  this  agreement,  or  that  they  ever  had  any 
knowledge  of  it 

Mr.  Justice  NELSON  delivered  the  opinion  of  the  court 

This  case  comes  up  on  an  appeal  from  a  decaree  of  the  Circuit 
Court  of  the  United  States  for  the  District  pf  Louisiana. 

The  case  is  somewhat  complicated  and  confused,  and  it  will 
be.  necessary  to  state  the  material  facts  to  be  found  in  it  in  order 
to  present  aearly  the  legal  questions  involved,  and  upon  which 
the  decision  must  depend. 

On  the  13th  March,  1837,  Thompson  L.  King  drew  two  drafts, 
ainotmting,  in  the  aggregate,  to  m%een  thousand  four  hundred 
and  nineiy-seven  doUars,  in  favor  John  R  Hunter,  upon  Moses 
Ghroves,  who  duly  accepted  the  same.  The  liability  oif  Groves 
upon  these  drafts  to  the  bank  constitutes  the  main  point  in  the 
controversy.  The  drafbs  were  subsequently,  but  before  maturity, 
indorsed  by  Hunter  to  Lewis  A.  CoUier,  and  by  him  passed  to 
the  Farmers'  Bank  of  Virginia,  the  appellants,  as  collateral  secu- 
rity for  an  indebtedness  to  the  Bank.  Groves  was  an  accom* 
modation  acceptor  for  the  benefit  of  King,  the  drawer. 

The  bank  recovered  judgment  against  Groves  for  the  amount 
of  the  draito-  in  the  Madison  District  Court  of  Louisiana, 
December  1, 1840,  and  which  was  recorded  in  the  office  of  the 
parish  Judge  on  the  same  day,  in  the  parish  of  Madison,  where 
the  defendant  resided,  so  as  to  operate  as  a  judicial  mortgage  on 
his. real  estate  and  slaves.  The  bank  recovered  judgment  also 
against  King,  the  drawer,  on  one  of  the  drafts ;  and,  at  the  same 
time,  held  other  judgments  and  demands  against  him,  in  which 
Collier  was  interested,  to  the  amount  of  some  fifteen  thou- 
sand dollars.  These  judgments  and  demands  had  been  pledged 
to  the  bank  by  Collier  as  collateral  secufity  for  his  indebted- 
ness. 

On  the  26th  February,  1841,  a  written  agreement  vms  entesed 
into  between  Collier  and  King,  in  ^which,  after  reciting  the  seve- 
ral judgments  and  demands  above  stated,  and  held  by  the  bank 
against  King,  and  in  which  Collier  was  interested;  and  also 


DECEMBEB  TERM,  1851.  55 

The  Farmers'  Bank  of  Virginia  v.  Groree. 

ledting  and  describing  certain  plantations  and  lands,  belonsinff 
to  the  said  King,  containing  in  all  about  twenty-two '  hondrea 
acres,  and  a  larse  number  of  slaves  on  the  same,  it  was  agreed, 
among  other  thmgs,  that  if  the*  said  Collier  should  be  permitted 
to  purchase  the  said  property  at  sheriff's  sale  on  any  of  the 
aforementioned  judgments  for  his  own  account,  or  for  the 
account  of  the  bank,  at  a  sum  not  exceeding  the  whole  amount 
of  the  several  judgments  and  demands,  or  for  a  less  sum^  that 
then,  and  in  that  case,  the  said  property  should  be  received  by 
him  in  satisfaction  and  discharge  of  the  same ;  and  the  evidences 
of  the  several  debts  and  demands  thus  held  by  him  and  the  bank 
should  be  delivered  up  to  the  persons  entitled  to  the  same; 
and  full  discharges  given ;  and  especially  to  Moses  Groves  for 
and  on  accotmt  of  the  judgment  obtsoned  by  the  Farmers' 
Bank  of  Virginia  against  him. 

There  are  seversu  othes  provisions  and  stipulations  in  said 
agreement;  but,  as  they  have  no  necessary  bearing  up'on  the 
material  questions  in  the  case,  it  is  unimportant  to  notice  them. 
Grroves  was  a  witness  to  this  agreement. 

In  pursuance  of  this  arrangement  Collier  became  the  pur- 
chaser  of  the  property  on  the  13th  of  March,  1841,  for  the  sum 
of  $32,515,  and  received  a  deed  of  the  same  from  the  sheriff  on 
the  sixteenth  of  the  month  thereafter. 

On  the  1st  of  December,  1841,  the  Farmers'  Bank  of  Virginia 
proposed  to  Collier,  through  their  authorized  agent,  an  arrange- 
ment of  his  indebtedness  to  them,  as  follows : 

1.  The  bank  to  give  him  a  credit  on  the  same  of  one,  two, 
and  three  years.  2.  And  surrender  all  the  collateral  securities 
which  they  had  received  from  him.  And  Collier,  on  his  part, 
1.  To  pay  all  the  expenses  of  prosecuting  the  collateral  securities 
to  the  attorneys  in  whose  hands  they  are.  2.  To  give  a  mort* 
gage,  which  was  to  operate  as  a  judicial  mortgage  in  favor'of 
the  bank,  on  all  the  property  which  he  held  in  Concordia  parish. 

3.  To  assign  to  the  bank  certain  notes,  as  collateral  security, 
which  he  held  against  Dix  &  Glascock,  amounting  to  $9000. 

4.  To  have  all  the  mortgages  that  appear  as  incumbrances  upon 
tiie  property  reduced  by  a  discharge  of  record  to  an  amount  not 
exceeding  thirty-five  thousand  doUars,  besides  those  in  favor  of 
the  Bank  of  Virginia,  and  Lancaster,  Denby,  &  Company.    And 

5.  To  give  three  notes  to  the  bank,  one  for  ^11,764.68,  payable 
in  twdve  months  after  date,  one  for  <>12,470.57,  payable  two 
years  after  date,  and  one  for  $13,218.80,  payable  three  years 
after  date,  amounting,  in  the  aggregate,  to  thirty-seven  thousand 
four  hundbred  and  fifty-four  dollars,  five  cents. 

This  is  the  substance  of  the  proposition  made  by  the  agent, 
and  which  was  intended  as  instructions  to  F.  H.  Farrar,  his 
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attorney^  under  whose  direction  the  mortgage  was  to  be  prepared 
and  executed 

On  the  3d  of  December,  I84I9  the  mortgage  was  duly  executed 
by  Collier,  and  delivered  to  Fairar,  and  accepted  by  him  on 
behalf  of  the  bank. 

It  was  recorded  in  the  proper  office,  and  a  copy  with  the  three 
notes  transmitted  by  mail  to  the  bank  agreeably  to  the  instruc- 
tions. 

On  the  20th  of  April,  1843,  the  Farmers'  Bank  of  Virginia 
implied  to  the  judge  of  tixe  Circuit  Court  of  the  United  Statest 
in  the  district  of  Louisiana,  for  an  executor's  process  against  the 
estate  of  Grroves,  he  having  died  in  December,  1841,  prayinff 
that  so  much  of  his  estate  mieht  be  seized  and  sold  as  should 
be  necessary  to  satisfy  the  judgment,  which  had  been  obtained 
by  the  bank  against  him  December  1st,  1840,  and  which  we 
have  aheady  refenred  to ;  and  an  order  was  granted  accordingly ; 
whereupon,  Horace  H.  Groves,  the  son  of  the  deceased^  and 
administrator  of  the  estate,  filed  the  bill  in  this  case  in  the  Cir* 
cuit  Court  of  the  United  States,  setting  out,  substantially,  the 
facts  already  recited,  and  prayine  that  the  bank  may  be  enjoined 
firom  proceeding  to  seize  and  sen  any  part  of  Ithe  estate,  that  the 
,  executory  process  mav  be  set  aside,  and  the  bank  decreed  to 
enter  satisfaction  of  the  judgment  of  record. 

The  answer  of  the  bai^  denies  the  authority  of  Collier  to  act 
for  them  in  any  settlement  or  discharge  of  the  judgment,  or  for 
any  purpose  in  connection  therewith.  They  also  deny  that  they 
ever  gave  their  assent  to  the  alleged  discharge  of  the  debt  for 
which  the  judgment  was  rendered,  or  ever  ratified  or  confirmed 
the  acts  and  doings  of  Collier  in  relation  thereto. 

They  further  aUege,  that  Collier  was  indebted  to  them  in  the 
year  1837,  in  a  large  amount,  and  that  he  transferred  to  them 
the  acceptance^  of  Proves,  mentioned  in  the  bill,  as  far  back  as 
1837  and  before  they  reached  maturity,  as  collateral  security  for 
his  indebtedness.  That  they  never  intended  to  place  the  bills 
under  the  control  of  CoUior,  but  held  them  as  their  own,  and 
prosecilted  them  to  judgment.  Nor  did  they  ever  allow  him  to 
take  the  charge  and  management  of  the  judgment  as  their  agent 
after  it  was  recovered. 

They  further  allege,  that  being  delayed  in  the  collection  of  the 
collateral  securities,  and  receiving  no  payments  firom  CoUieri 
they  employed  James  W.  Pegram,  in  Nov^ber,  1841,  as  their 
ag^nt,  to  call  upon  CoUier,  at  his  home,  with  instructions  to 
obtain  a  more  satisfactory  arrangement  of  the  debt  i^^ainst  hinu 
That  it  resulted  in  the  extension  of  the  time  of  payment  on  his 
giving  the  mortgage,  and  notes  referred  to  in  the  bilL  They 
admit  it  was  understood  between  their  agent  and  CoUieri  that 
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the  negotiable  paper  which  had  been  transfKred  as  coUatend 
aecority  was  to  be  surrendered  up  to  him,  the  security  furnished 
by  the  mortgage  being,  as  represented  by  him,  sufficient  to 
secure  Us  indebtedness,  and  relying  on  his  punctuality  in  the 
payment  of  the  notes  as  they  became  due.  That  twc^  of  the 
notes  provided  for  by  the  mortgage  are  already  past  due,  and 
nothing  paid  by  the* said  Collier;  that  the  property  covered  by 
the  mortgage  is  discovered  to  be  liable  under  previous  incum- 
brances to  a  large  amount,  which  may  render  it  insulBScient  for 
the  payment  of  their  debt  That  said  Collier  has  long  since 
waived  the  assignment  of  the  said  judgment,  and  consented 
that  the  bank  might  retain  it  as  additional  security. 

The  court  below  granted  a  preliminary  injunction,  and  after- 
wards at  the  hearing  on  the  pleadings  and  proofs,  confirmed  the 
same,  and  decreed,  that  satisfaction  of  the  judgment  against 
Groves  should  be  entered  of  record. 

Upon  full  consideration  we  are  of  opinion  this  decree  is  right, 
and  should  be  affirmed. 

King,  the  drawer  of  the  bills,  was  the  princip^  debtor,  as  the 
acceptance  by  Groves  was  for  his  accommodation.  He  was 
therefore  bound  to  provide  for  them  and  keep  Groves  harmless ; 
and  this  he  did,  so  far  as  the  interest  of  CoUier  was  concerned, 
by  the  agreement  of  26th  February,  1841,  and  subsequent  pur- 
chase by  Collier  of  the  plantation  and  slaves  in  pursuance  of  its 
stipulations.  The  purcnase  and  title  of  the  property  under  the 
sheriff's  sale,  it  was  agreed,  should  be  made,  ana  taken  in  satis- 
faction of  this  among  other  demands  against  Kinft ;  and  in  order 
to  complete  the  satisfaction.  Collier  bound  himself  to  procure  a 
discharge  of  the  judgment  which  the  bank  had  recovered  upon 
the  drafts,  and  then  held.  Groves  was  privy,  and  consenting  to 
this  arrangement  between  King  and  Collier,  and,  as  between 
the  latter  and  him,  'When  consummated,  it  constituted  a  valid 
defence  to  the  drafts  or  judgment  either  in  law  or  equity. 

It  is  true,  as  the  bank  was  not  privy  and  consenting  to  the 
arranfi^ement,  their  interest  in  the  drafts  was  unaffected  by  it, 
and  they  were  still  at  liberty  to  enforce  their  judgment  against 
Grroves,  if  necessary  to  the  payment  of  the  debt  for  which  the 
draJFts  had  been  pledged  as  security. 

But,  on  the  3d  of  December  following,  they  entered  into  an 
arrangement  with  Collier  by  which  it  was  agreed  that,  on 
the  execution  arid  delivery  vo  them  of  three  notes,  payable  in 
one,  two,  and  three  years,  covering  the  whole  amount  of  his 
indebtedness  to  the  bank,  together  with  a  mortgage  upon  a  large 
plantation  and  slaves,  besides  other  real  estate,  as  security  for  ^ 
the  payment,  all  the  collateral  securities  previously  held  for  the 
indebtedness  should  be  given  up  to  him.    The  notes  and  mort» 
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gage  were  executed  and  delivered  accordindy,  and  the  collateral 
securities  surrendered,  and  the  interest  in  them  again  exclusively 
vested  in  Collier ;  and  in  this  way  becoming  the  owner  of  the 
drafts  and  judgment  against  Groves,  for  which  he  had  already 
received  satisfaction,  and  bound  himself  to  procure  a  discharge 
from  the  bank,  the  agreement  with  King,  the  principal  debtor, 
operated  instantly  as  aft  extinguishment  of  the  demand ;  and 
placed  it  beyond  the  power  of  either  Collier  or  the  bank,  or  both 
of  them  together,  to  revive  it  by  any  subsequent  arrangement 
The  defence  of  Groves,  arising  out  of  the  agreement  of  King 
with  Collier,  attached  immediately  on  the  bank  reinvesting  Co£ 
lier  with  their  interest  in  the  drafts,  and  would  adhere  to  them 
into  whosever  hands  they  might  pass.  They  were  not  only  bills 
over  due,  but  had  become  merged  in  judgment  against  Groves. 

It  has  been  argued,  on  behalf  of  the  bank,  that  Collier  failed 
to  comply  with  aU  the  conditions  upon  which  they  stipulated 
to  accept  the  mortgage  and  suirender  the  previous  collateral 
securities ;  arid  especially  in  one  important  particular,  namely, 
the  discharge  of  record  of  existing  incumbrances  upon  the  pro- 
perty so  as  to  reduce  them  to  an  amount  not  exceedmg  (35,000. 

But  there  are  several  answers  to  this  objection. 

In  the  first  place,  the  weight  of  the  proof  is,  that  the  agenty 
after  an  investigation  and  examination  of  these  incumbrances, 
waived  the  discharge  of  record,  being  satisfied  that  they  had  been 
paid  from  the  representation  of  Coflier. 

And  in  the  second,  no  such  ground  of  defence  is  set  up  in  the 
ansv^er,  nor  is  there  any  allegation  of  imposition  or  firaud  by 
Collier  in  the  transaction.  And,  in  *  the  third,  assuming  that 
there  was,  the  bank  could  not  avail  themselves  of  it  for  the  pur^ 
pose  of  avoiding  their  part  of  the  arrangement,  and,  at  the  same 
time,  hold  on  to  the  mortgage  as  a  security  for  Collier's  indebt- 
edness. There  has  been  no  surrender  of  the  mortgage,  on  the 
part  of  the  bank,  or  offer  to  surrender  and  vacate  the  agreement. 
On  the  contrary,  it  is  claimed  by  them  as  an  available  security, 
held  and  relied  on  against  Collier. 

It  may  be,  that  Sf  a  ^ud  had  been  committed*  upon  the 
bank,  in  the  negotiation  to  substitute  this  mortgage  for  other 
collateral  securities,  upon  a  surrender  of  the  mortgage  and  notes 
accompanying  it  to  Collier,  on  a  discovery  of  the  fraud,  claiming 
to  vacate  the  arrangement  on  this  ground,  their  right  to  and  inte- 
rest in  the  securities  surrendered,  in  the  absence  of  any  prejudice 
to  the  rights  of  third  persons  acquired,  in  the  mean  tune,  might 
revive ;  and,  in  this  way,  the  defence  of  Groves  be  overreached, 
the  bank  being  thus  remitted  to  their  original  rights.  But,  be 
this  as  it  may,  as  no  such  step  has  been  taken,  nor  even  claim  of 
fraud  set  up  in  the  pleadings,  we  are  bound  to  regard  the  ai* 
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langement  as  valid  and  binding  upon  both  parties ;  and  if  any 
fraud  or  imposition  has  been  committed  to  the  prejudice  of  the 
bank,  they  must  look  to  him  personally  for  compensation  ana 
r^lress.  Tlie  rights  acquired  by  each  party  to  the  securities  ex* 
changed,  must  be  taken  to  be  such  as  were' intended  by  tbe 
terms  of  agreement;  and,  regarding  the  transaction  in  this 
light,  it  is  dear,  even  conceding,  as  is  alleged,  that  Collier  has 
since  waived  the  surrender  of  the  collateral  securities  for  which 
he  had  stipulated,  or  has  since  reassigned  them  to  the  bank,  the 
defence  of  Groves  is  still  complete.  These  drafts,  and  judg- 
ment upon  theni,  became  extinguished  the  moment  the  agree- 
ment between  the  beunk  and  Corner  was  carried  into  execution. 
They  then  became  the  exclusive  property  of  the  latter^  in  which 
event  his  agreement  with  King,  the  principal  debtor,  worked  an 
immediate  satisfaction. 

It  has,  also,  been  argued,  that  Kin^  has  failed  to  fulfil  all  the 
stipulations  in  his  agreement  with  Collier,  and  hence  that  it  is 
not  available  to  Groves.  But  this  is  a  question  exclusively  be- 
tween him  and  CoUier,  who,  for  aught  that  appears,  is  content 
with  the  agreement  in  the  way  it  has  been  carried  into  execution. 
He  purchased  the  property  and  took  the  sheriff's  deed  as  is  al- 
leg^,  and  not  denied,  went  into  the  possession  and  enjoyment  of 
the  estate^  and  still  holds  it  And,  if  he  has  not  acquired  all  the 
property  stipulated  for  in  his  agreement,  he  must  look  to  Kingi 
personally,  for  compensation  and  redress.  He  has  chosen  to 
accept  the  execution  of  the  agreement,  and  must  be  deemed 
bound  by  its  stipulations. 

In  every  view  we  have  been  able  to  take  of  the  case,  we  are 
of  opinion  the  decree  of  the  court  below  is  right^  and  should  be 
affirmed. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record,  from  the  Circuit  Court  of  the  United  States  for  the  Diif* 
tiict  of  Louisiana,  and  was  arjgued  by  counsel.  On  consideration 
whereof,  it  is  now  here  ordered,  adjudged,  and  decreed  by  this 
court,  that  the  decree  of  the  said  Circuit  Court  in  this  cause  b^ 
and  the  same  is  hereby  affirmed,  with  costs. 


GoDFMET  Lbssieur,  Abram  Augustine  and  Mary  W.  his  Wifb, 
Thomas  H  Dawson,  Richard  J.  Watson  and  Sarah  bis 
Wife,  and  Palbcelia  E.  Dawson,  Laura  A.  Dawson  and 
GsoaeE  W.  Dawson,  Infants,  by  Thomas  H.  Dawson  their 
Guardian,  Plaintiffs  in  Error,  v.  Thomas  Price. 

When  the  UglMrt  court  of  a  Stats  affinned  the  jvdgment  of  the  court  below,  ia 
oooae^piflDoe  of  an  eqoal  diyisian  between  the  judges  th«ieof»  mch  judgment  of 
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affirmanoo  is  oonsiderad,  iHwn  &e  case  is  l^roodil  hem  imdiBr  tfie  twent¥-Aflh  see- 
tion  of  the  Jadidaiy  Act,  as  an  affinnance  of  me  rulings  of  the  coot  below. 

Under  the  act  of  the  17th  Fehmary,  1815,  (3  Stat  at  Lme,2ll,)for  the  relief  of -die 
inhabitants  of  New  Madrid  Conn^,  who  suffered  by  earthquakes,  a  notice  of  locatioii 
idven  to  the  Snnreyor-Genml  was  not  sufficient  to  rest  the  tide  in  the  applicant ; 
flie  title  was  not  comnlete  until  the  plat  and  certificate  of  surrej  were  filed  and 
recorded  in  the  Becoraer's  office.  An  exchange  of  titles  then  at  once  took  place. 
The  applicant  beoame  entitled  to  his  new  locatbn,  aiid  the  land  which  he  abaa* 
doned  reyerted  to  the  United  States. 

Bnt  if  the  daim,  under  a  New  Madrid  certificate,  be  prosecuted  by  an  agent  without 
the  knowledge  of  the  principal^  &e  title  to  the  new  land  cannot  Test  in  the  princi- 
pal until  he  assents  to  and  adopts  the  proceedings  of  his  agent;  because,  l^^  such 
assent,-  he  relinquishes  the  title  to  the  land  which  he  first  owned. 

In  1820,  Congress  granted  to  the  State  of  Missouri;  (S  Stat  at  Large  547,)  four  sec- 
tions of  land,  which  should,  **  under  thedlrection  of  the  legislature,  be  located,  mb 
near  as  may  be,  in  one  body.at  any  time,  in  such  townships  and  ranges  as  the  iMpa- 
latue  may  select,  on  any  ot  the  pcblic  hmds  of  the  United  States :  Provided,  uat 
sndi  locations  shall  be  made  prior  to  the  public  sale  of  the  lands  of  die  United 
States  snnounding  such  location." 

This  grant  did  not  need  an  application  to  an  officer  of  the  United  States  for  permis- 
sion to  locate  it  When  the  legislature  selected  the  laud,  and  eaye  notice  thereof 
to  the  Sunreyoi^General  and  Beoorder  of  the  Land-District,  the  land  becapie  identi- 
fied and  the  title  complete. 

In  making  the  selection,  the  legislature  had  a  right  to  inolndo  fractional  parts  of 
sections,  until  the  entire  amount  -of  four  sections  wbs  made  up. 

The  time  at  iridch  the  titie  of  the  State  became  complete,  was  the  day  on  which  the 
GoTemor  notified  the  Surreyor-General  of  the  selection  of  the  land  by  commis- 
sioners who  had  been  appointed  for  that  purpose. 

This  case  was  brought  up  from  the  Supreme  Court  of  the  State 
^of  Missouri  by  a  writ  of  error,  issued  under  the  25th  section  of 
the  Judiciary  Act 

It  was  an  ejectment  brought  by  the  plaintiffs  in  error,  in  the 
Circuit  Court  of  Cole  County,  (State  Court  of  Missouri,)  to 
recover  lot  No.  455,  as  known  and  described  upon  the  plat  of 
the  city  of  Jefferson,  l^g  and  being  at  a  comer  formed  by  the 
intersection  of  Washmgton  and  High  Streets.  Both  parties 
claimed  to  derive  titie  from  the  United  States.  The  cause  was 
submitted  to  tiie  Circuit  Court  of  Cole  County,  as  a  jury,  and 
the  judgment  being  for  the  defendant,  the  plaintifb  carried  it  to 
the  Supreme  Court  of  Missouri,  where  the  judgment  of  the 
court  below  was  affirmed  by  a  divided  court;  one  judge  not 
sitting,  one  being  for  affirming  the  judgment,  and  one  dissent- 
ing. The  plaintiffs  then  brought  the  case  to  this  court  by  writ 
of  error. 

The  bill  of  exceptions,  which  was  taken  to  the  rulings  of  the 
court  upon  the  trial  of  the  cause  in  Cole  County,  gets  forth,  in 
extensoj  sundry  papers,  the  insertion  of  which  does  not  appear 
necessary  in  this  report  A  summary  of  the  evidence  offered, 
together  with  the  prayers  to  the  court,  seems  to  be  all  that  is 
required* 

Upon  the  trial  in  the  Circuit  Court,  .the  plaintifis  gave  in 
evidence  the  following  chain  of  titie,  to  wit : 

1.  A  confirmation  made  by  the  Board  of  Commissioners,  on 
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the  8th  of  January,  1811,  of  two  hundred  arpens  of  land,  in  the 
oounty  of  New  Msulrid,  to  Baptiste  Delisle,  as  described  in  a 
plat  of  survey  certified  the  27th  of  February,  1806. 

2.  The  commissioners'  or  New  Madrid  certificate,  issued  20th 
of  November,  1817,  to  Baptiste  Delisle,  for  two  hundred  arpens, 
in  lieu  of  his  land,  injured  by  earthquakes,  lying  in  the  county 
of  New  Madrid. 

3.  A  notice  of  location  given  to  the  Surveyor-General,  by 
Thomas  Hempstead,  and  A.  L«  Lang^ham,  as  the  legal  represent- 
atives of  Baptiste  Delisle,  dated  2d  June,  1821,  that  they  had 
located  two  hundred  arpens  under  the  foregoing  certificate,  ^  so 
as  to  include  finetctional  section  number  six,  the  northeast  firac- 
tional  quarter  of  firactional  section  number  seven,  and  as  much 
off  the  north  part  of  the  west  firactional  half  of  fractional  sec- 
tion number  eight,  as  will  make  the  quantitv  of  two  hundred 
arpens,  a^  in  township  number  forty-four,  north  of  the  base  line 
of  range  number  eleven,  west  of  the  fifth  principal  meridian, 
south  of  the  Missouri  River." 

4.  A  survey  made  by  the  Deputy-Surveyor  of  the  above  loca- 
tion, dated  0th  of  August,  1821,  and  filed  11th  of  February, 
1822. 

5.  Patent  certificate,  dated  25th  of  February,  1822,  and  deli- 
vered to  Charles  L.  Hempstead. 

6.  Patent  from  the  United  States  to  Baptiste  Delisle,  dated 
the  13th  of  November,  1822. 

7.  Deed  fix>m  Delisle  and  wife  to  Robert  D.  Dawson  and 
Grodfrey  Leissieur,  for  the  land  patented  to  him,  dated  13th  of 
September,  1842. 

D.  It  was  admitted  that  the  parties  suing  as  the  heirs  of  R. 
D.  Dawson,  were  his  heirs,  and  their  names  were  correctly  set 
out. 

9.  It  was  further  admitted,  that  the  defendant  was  in  posses- 
sion of  the  land  in  controversy,  at  the  commencement  of  this  suit 

10.  The  monthly  and  yearly  value  of  the  premises  was  agreed 
upon  between  the  parties. 

The  defendant,  to  show  title  in  himself,  relied  upon  the  fol- 
lowing facts : 

1.  An  act  of  Congress,  approved  6th  March,  1820,  the  fourth 
paragraph  of  the  sixth  section  of  which  provides  as  follows : 
"Four  entire  sections  of  land  be,  and  the  same  are  hereby 
granted  to  said  State,  (the  State  of  Missouri,)  for  the  purpose 
of  fixing  their  seat  of  government  thereon,  which  said  sections 
shall,  under  the  direction  of  the  legislature  of  said  State,  be 
located,  as  near  as  may  be,  in  one  body  at  any  time,  in  such 
townships  and  ranges  as  the  legislature  aforesaid  may  select, 
on  any  of  the  public  lands  of  the  United  States,  provided  that 

VOL.  XT».  6 


flf  SUPREME    COUBT. 

Letsievr  eft  *1.  v.  Price. 

rach  locations  shall  be  made  prior  to  the  public  sale  of  the  lands 
of  the  United  States  sanonnding  sach  location.''  3  Stat,  at 
Large,  547. 

2.  An  ordinance,  adopted  by  the  Conyention  of  the  State  of 
Missouri,  on  the  19th  July,  1820,  accepting  the  said  grant  of 
land    R.  C.  1845,  p.  22. 

3.  An  act  of  the  legislatore  of  the  State  of  Missouri,  entitled 
^  An  act  providing  for  the  location  of  the  permanent  seat  of  go- 
vernment for  the  State  of  Missouri,"  approved  16th  November, 

1820.  1  Terr.  Laws,  649.  This  act  appoints  commissioners  to 
select  a  site  for  the  permanent  seat  of  government,  and  requires 
them  to  make  their  report  to  the  next  session  of  the  General 
Assembly  of  said  State. 

4.  An  act,  supplementary  to  the  foregoing  act,  approved  28th 
June,  1821.  1  Teir.  Laws,  773.  This  act  provides  for  filling 
vacancies  that  may  happen  in  the  Board  of  Commissioneis,  and 
extends  the  time  of  making  their  report  until  the  next  session  of 
the  General  Assembly. 

5.  A  joint  resolution  of  the  General  Assembly,  approved  28th 
June;  lo21,  (1  Terr.  Laws,  780,)  requiring  the  Governor  of  the 
State  to  notify  the  Surveyor-General 'for  the  State  of  Illinois  and 
Missouri,  and  also  the  Register  of  the  Land-Office  in  which  the 
lands  are  selected,  that  commissioners  appointed  for  that  pur* 
pose  *'  have  selected  the  fractional  sections  six,  seven,  and  eight, 
the  entire  sections  seventeen  and  eighteen,  and  so  touch  of  the 
north  part  of  sections  nineteen  and  twenty  as  will  make  four 
sections,  in  fractional  township  forty-four,  south  of  the  Missouri 
River,  in  range  number  eleven,  to  mth  principal  meridian ;  and 
that  he  request  the  said  surveyor  and  register  to  withliold  the 
same  from  sale  or  location,  unlil  the  general  assembly  determine 
ivhether  said  selection  be  accepted  by  the  State." 

6.  An  act  of  the  General  Assembly,  entitled  '<  An  act  fixing 
she  permanent  seat  of  government,"  approved  Slst  December, 

1821.  1  Terr.  Laws,  825.  The  first  section  of  which  accepts 
the  land  above  described  forihe  use  and  benefit  of  said  State. 
The  second  section  provides  for  the  laying  out  of  a  town  there- 
on; and  the  third  section  requires  the  Governor  to  notify  the 
Surveyor-General  of  the  acceptance  of  said  land  by  the  General 
Assembly,  for  the  permanent  seat  of  fi;ovemment,  by  transmitting- 
to  him  an  authenticated  copy  of  said  act. 

7.  Also,  an  act  of  the  Gren^ral  Assembly,  entitled  <<  An  act  sup- 
plementary io  the  act  fixing  the  permanent  seat  of -government," 

S^provedllth  January,  1822.  1  Terr.  Laws,  859.  This  act  fur- 
er  provides  for  the  laying  out  of  a  town  on  the  land  selected^ 
authorizes  the  sale  of  tiie  lots  in  said  town,  and  prescribes  the 
terms  of  said  sale,  and  requires  the  commissioners  to  make  a 
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report  of  their  acts  to  the  next  General  Assembly.  It  further  pro« 
videsy  that  "  any  proposals  made  by  any  person  or  persons  hav- 
ing claim  to  any  part  of  the  said  lands  selected  for  the  permanent 
seat  of  government,  in  order  that  any  daim  or  claims  may  be 
adjusted,  provided  nothing  herein  contained  shall  in  anywise  be 
construed  to  legalize  or  acknowledge  such  claim  as  valid  in 
law,"  shall,  by  said  commissioners,  be  communicated  to  the 
general  assembly. 

8.  A  proclamation  by.  the  President  of  the  United  States, 
dated  13th'  June,  1823,  bringing  into  market  by  public  sale,  in 
the  ordinary  way,  townships  No.  40,  41,  42,  43,  and  44,  in  range 
11  west,  and  townships  No.  40,  41,  42,  and  43,  in  ranges  12, 13, 
and  14,  of  the  fifth  principal  meridian.  Sales  to  take  place  on 
the  first  Monday  of  October,  1823. 

9.  It  was  admitted  that  the  premises  in  dispute  are  a  part  of 
the  lands  described  in  the  foregoing  resolutions ;  and  the  acts  of 
the  legislature  given  in  evidence  by  the  defendant  subsequent 
thereto ;  and  that  the  defendant  holds  whatever  title  the  State 
had  to  the  said  claim. 

To  rebut  the  defendant's  title,  the  plaintiff  gave  the  following 
evidence : 

1.  A  copy  of  a  letter  from  the  Governor  of  the  State  of  Mis* 
souri,  addressed  to  the  Surveyor-General  of  UliiiOis  and  Mbsouri, 
dated  3d  July,  1821,  informing  him  of  the  selection  made  by  the 
commissioners,  for  locating  the  permanent  seat  of  government, 
and  requesting  him  to  withhold  the  lands  thus  designated,  from 
sale  or  location,  until  the  General  Assembly  shall  determine  whe- 
ther they  will  accept  the  same.  This  letter  is  indorsed  as  hav* 
ing  been  received  8th  July,  1821. 

2.  A  letter  from  same  to  same,  dated  1st  January,  1822, 
transmitting  an  authenticated  copy  of  the  act  of  31st  December, 
1821,  entitled  ♦*  Ah  act  fixing  the  permanent  seat  of  government" 
This  letter,  by  the  indorsement  thereon,  appears  to  have  been 
received  onthe  day  of  its  date. 

3.  A  letter  from  the  Surveyor-General  to  Governor  McNair,  in 
answer  to  the  above  letter,  dated  2d  January,  1822.  After  ac- 
knowledging the  receipt  of  the  letter  of  the  Ist  January,  1822, 
and  the  copy  of  the  act  of  the  General  Assembly  of  31st  Decem- 
ber, 1821,  the  letter  proceeds  as  follows :  "  I  conceive  it  proper 
for  me  to  inform  you,  for  the  information  of  the  General  Assem- 
bly, that  a  part  of  this  land,  (referring  to  the  land  selected  by  the 
commissioners,  and  accepted  by  the  act  of  31st  December,  lo21,) 
was  located  in  virtue  of  a  New  Madrid  certificate,  on  the  2d 
June,  1821,  as  represented  on  the  sketeh,  and  described  in  the 
entry  made  thereof,  which  you  will  find  herewith  inclosed.  You 
will  also  receive  a  copy  of  a  paper  purporting  to  be  a  copy  of 
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an  entry,  or  location  of  fractional  section  No.  7,  township 
No.  44,  north  of  the  base  line  of  range  No.  11,  west  of  the 
fifth'  principal  meridian ;  this  day  filed  in  this  office  by  Major 
Taylor  Berry.  For  the  character  of  this  last-mentioned  paper, 
as  1  view  it,  see  my  remarks  on  the  back  thereof." 

4  It  was  admitted  that  the  journal  of  the  Senate  of  Missouri, 
of  the  23d  November,  1821,  shows  that  a  committee  of  the 
senate,  to  which  had  been  referred  the  report  of  the  commis* 
sioners,  for  the  location  of  the  seat  of  government  of  the  State, 
reported  to  the  senate  that  the  proportions  made  by  Angers  L. 
lAngham  ou^ht  to  be  accepted ;  cmd  that  the  seat  of  govern- 
ment should  be  permanentiy  located  on  the  eight  hundred  and 
ninety-two  acres  of  land  situated  at  Cote  Sans  Dessein.  That 
one  half  of  which  Langham  proposed  to  donate  to  the  State, 
which  was  concurred  in.  On  motion,  the  report  was  laid  on 
the  table  until  next  day,  and  afterwards,  on  the  25th  November, 
1821,  the  same  was  indefinitely  postponed. 

5.  That  the  journal  of  the  house  of  representatives  shows  that, 
on  the  28th  November,  1821,  the  house  had  under  consideration 
the  location  of  the  permanent  seat  of  government 

On  the  15th  of  December  next,  following,  the  committee  of 
the  judiciary  of  the  house  reported  to  the  house  the  state  of  the 
titie  at  Cote  Sans  Dessein.  On  the  38th  of  same  month,  the 
house  had  the  same  subject  under  consideration. 

6.  It  was  further  admitted  that  the  journal  of  the  house  of 
representatives  shows  that,  on  the  3d  January,  1822,  Crovemor 
McNair  laid  before  the  General  Assemblv  the  communication 
received  by  him  from  the  Surveyor-General,  of  date  2d  January, 
1822. 

7.  A  joint  resolution  of  the  two  houses  of  the  General  Assem- 
bly, requesting  the  Governor  to  notify  the  President  of  the 
United  States  of  the  selection  made  for  the  seat  of  government, 
approved  14th  December,  1822     1  Terr.  Laws,  984. 

8.  An  act  of  the  General  Assembly  of  the  State  of  Missouri, 
approved  19th  December,  1822,  (1  Terr.  Laws,  1018,)  authoriz- 
ing the  trustees  appointed  by  the  act  to  contract  with  the  claim- 
ant for  the  removal  of  the  New  Madrid  location  from  the  lands 
selected  for  the  seat  of  government  on  certain  conditions ;  if  an 
adjustment  be  not  obtained,  then  the  trustees  are  required  to 
select  eight  squares  for  public  purposes,  and  the  land  6o  selected, 
together  with  the  streets  and  idleys  Icdd  out,  are  condemned  for 
public  use,  &c. 

9.  The  survey  of  the  lands  selected  by  the  State  of  Missouri, 
made  in  August,  1824,  and  approved  by  the  Surveyor-General, 
on  the  85th  September,  1847. 

Thereupon  the  defendant  offered  the  following  additional  evi- 
dence, to  wit; 
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1.  A  copy  from  the  books  of  the  Becoider  of  Land  TiHes  of 
the  relinquiBhinent  of  lands  in  New  Madrid,  by  which  it  appeals 
that  the  land  in  lien  of  which  the  certificate  in  favor  of  Baptiste 
Delisle  was  issued,  and  which  the  plaintiff  had  given  in  evicfencei 
was  made  by  Carter  Beamon. 

2.  A  copy  of  a  deed  from  Delisle,  for  the  land  in  New  Madridf 
to  Carter  beamon,  dated  4th  August,  1817,  acknowledged  on 
same  day,  and  recorded  on  the  17th  September,  1817.  It  was 
citified  by  the  Recorder  of  Land  Titles  as  being  a  true  copy  of  the 
original  on  file  in  his  office,  and  was  also  a  sworn  copy.  Having 
first  proved  by  a  witness  that  he  had  applied  to  said  recorder  for 
the  original  wjbich  he  had  seen  in  his  office  aad  had  compared 
with  the  copy,  stating  to  him  that  he  wished  to  use  it  on  the 
trial  of  this  case.  But  the  recorder  refused  to  let  it  go  out  of 
his  office,  saying  that  it  was  one  of  the  files  of  his  office,  and 
that  he  was  not  authorized  to  let  it  go  out  of  his  office. 

3.  A  certified  copy  of  a  deed  from  Delisle  to  Alexander  Coniat 
dated  17th  October,  1810,  proved  on  the  20th  January,  1823,  be- 
fore the  judge  of  the  County  Court  of  St  Louis  (Jounty,  and 
recorded  on  the  6th  May,  1823,  in  Cole  County.  This  deed  con- 
veys the  same  land,  in  Wew  Madrid  County. 

The  plaintiffs  objected  to  the  introduction  of  both  deeds  as 
evidence  in  the  cause,  and  their  objections  were  sustained,  and 
said  deeds  rejected. 

4.  The  defendant  then  read  in  evidence  the  deposition  of  John 
Baptiste  Delisle,  which  showo  that,  until  the  year  1842,  he  never 
knew  that  the  certificate  issued  in  his  favor,  by  virtue  of  which 
the  location  on  the  land  in  question  was  made,  had  been  issued, 
nor  of  the  location,  nor  survey  thereof,  nor  of  the  issuing  or  exist- 
ence of  a  patent  to  him  of  said  land,  nor  evea.that  Congress  had 
passed  a  law  for  the  relief  of  the  sufferers  by  earthquakes  in  New 
Madrid  Coanty.  And  that,  consequently,  until  said  last-men-* 
tioned  date,  he  never  had  given  anv  assent  to  any  of  the  pro- 
ceedings touching  the  New  Madrid  location  in  his  name. 

On  the  close  of  the  evidence  the  counsel  for  the  plaintiff  prayed 
the  couit  to  declare  the  following,  in  the  nature  of  instructions,  to 
be  the  la^  of  this  case  :  — 

1st  The  patent  from  the  United  States  to  John  Baptiste  De- 
lisle, if  the  same  be  true  and  genuine,  is  sufficient  in  law  to  vest 
the  legal  title  [to]  the  land  therein  mentioned  in  the  said  De- 
lisle, if  he  were  living  at  its  date.     [Given.] 

2d.  The  deed  from  Delisle  and  wife  to  Robert  D.  Dawson 
and  Godfrey  Lessieur,  if  true  and  genuine,  is  sufficient  in  law  to 
vest  said  title  in  said  Dawson  and  Lessieur.     [Given.]. 

4th.  That  if  the  New  Madrid  certificate,  granted  to  said 
Delisle,  was,  on  the  2d  June,  1821,  located  on  the  land  in  con- 
6* 
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troversy,  and  was  afterwaids  surveyed  by  a  United  States  sur- 
veyor, according  to  law,  and  was  appraised  by  the  Surveyor- 
General  ;  and  said  land  was  finally  patented  to  DeUsle,  according 
to  said  location  and  survey,  then  the  effect  of  said  patent  is  to 
vest  said  legal  title  in  said  Delisle,  (as  against  any  other  title 
derived  from  the  United  States,)  from  said  2d  June,  1821,  the 
date  of  said  location.     [Refused.] 

dth.  That  to  vest  the  legal  title  to  the  four  entire  sections 
of  land  granted  to  the  State  for  a  seat  of  government  by  the 
act  of  the  6th  March,  1820,  it  was  necessary  that  said  loca- 
tion should  have  been  made  of  four  whole  and  entire  sections; 
and  that  a  location  thereof,  on  two  whole  sections  and  five  parts 
of  other  sections,  was  not  in  conformity  with  said  act,  and  there- 
fore void,  unless  subseqilentiy  ratified  by  the  Government  of  the 
United  States,  or  some  department  or  office  thereof,  authorized 
so  to  do.     [Befosed.] 

6th.  That «  location  of  said  land  by  the  State  should  have 
been  made  in  the  office  of  some  officer  of  the  Land-Office 
Department  of  the  United  States,  and  that  a  record  of  said 
location  shi  uld  have  been  made  in  such  office.     [Refused.] 

7th.  To  give  validity  to  such  location,  it  should  have  been 
sanctioned  by  some  officer  of  the  United  States  having  authority 
in  disposing  of  the  public  lands.     [Refused] 

8th.  That  such  location  could  not  lawfully  be  made  in  the 
office  of  the  Surveyor  of  Public  Lands  in  Illinois  and  Missouri. 


9th.  There  is  no  evidence  before  the  court,  sitting  as  a  jury, 
that  any  location  of  said  four  entire  sections  ever  was  in  fact 
made.     [Refused.] 

loth.  That  if  the  New  Madrid  certiiScate,  granted  to  John  R 
Delisle,  was,  on  the  2d  of  June,  1821,  located  on  the  lands  in 
controversy ;  and  that  said  location  was,  on  the  6th  of  August, 
1821,  surveyed  by  the  proper  officer  of  the  United  States,  and 
afterwards  patented  to  said  Delisle,  in  conformity  to  said  survey, 
the  effect  of  said  patent  is  to  vest  said  tide  in  said  Delisle,  or 
his  legal  representatives,  from  the  said  5th  of  August,  1821  ^  as 
against  any  person  deriving  title  from  the  United  States,  after 
said  location,  and  before  said  patent     [Refused.] 

11th.  That  the  notice  of  location,  survey,  patent,  and  other 
documents  and  acts  shown  in  evidence  by  the  plaintiffs,  touch- 
ing the  location  of  the  New  Madrid  certificate,  No.  347,  issued 
to  John  B.  Delisle,  &c,  if  true  and  genuine  documents,  show  a 
better  titie  than  any  which  haer  been  shown  by  the  defendants. 
[RefusedJ 

12th.  The  neglect  of  the  Surveyor-General,  or  the  Recorder  of 
Land-Tities,  to  perform  any  act  of  mere  duty  on  their  part| 
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tot^aids  the  consummation  of  a  title  on  said  location,  could  not 
affect  the  rights  of  the  party  interested.     [Befdsed.] 

The  defendants  then  prayed  the  following  instmctions : 

Ist  The  title  of  the  iJmted  States  to  the  land  described  in 
the  copy  of  the  patent  given  in  evidence  by  the  plaintiib  was 
not  divested  out  of  the  United  States  until  the  plat  and  survey, 
given  in  evidence  by  the  plaintiffs,  was  returned  to  the  office  of 
the  Recorder  of  Land  Titles ;  and  the  title  of  the  United  States  to 
the  land  located  under  the  directions  of  H;he  Legislature  of  the 
State  of  Missouri,  in  pursuance  of  the  4th  proposition  of  the 
6th  section  of  the  act  of  Conmss  of  the  6th  of  March,  1820, 
was  vested  in  the  State  as  earfy  as  the  acceptance  by  said  State 
of  the  selection  of  land  made  by  her  commissioners.  If,  there- 
fore, said  acceptance  was  made  prior,  in  point  of  time,  to  the 
returning  of  said  survey  and  plat  to  the  office  of  the  Recorder  of 
Land  Titles ;  and  if  the  land  so  seldicted  and  located  embraces 
the  same  land  mentioned  in  said  copy  of  patent  given  in  evi- 
dence by  the  plaintifi^  then  the  said  plaintifts  are  not  entitled  to 
recover  in  this  action.     [Refused.] 

2d.  If  the  John  B.  Delisle,  who  was  the  owner  of  the  land  in 
the  county  of  New  Madrid,  in  lieu  of  which  the  certificate  No. 
347  was  issued,  until  the  year  1842,  knew  nothing  of  the  issu- 
ing or  existence  of  said  certificate,  nor  of  the  notice,  survey,  or 
patent,  given  in  evidence  by  the  plaintiffs,  and  never  assented 
to  the  same  prior  to  said  aate,  and  if,  prior  to  said  date,  the 
former  sections  of  land  mentioned  in  the  4th  proposition  of  the 
6th  section  of 'the  act  of  Congress,  approved  March  the  6th, 
1820,  had  been  located  mider  the  direction  of  the  Legislature 
of  this  State,  upon  the  premises  in  question,  then  no  title  passed 
to  said  Delisle,  in  or  to  said  premises,  as  against  the  State  of 
Missouri.     [Given.] 

3d.  If  Langham  and  Hempstead  obtained  the  certificate  No. 
347,  given  in  evidence  by  the  plaintiffs  claiming  to  be  the  legal 
representatives  of  John  fe.  Delisle,  and  in  that  character  made 
the  location,  when  Jn  fact  they  were  not  the  legal  represent- 
atives of  said  Delisle,  Aor  in  any  manner  entitled  to  said  certifi- 
cate, no>  to  the  land  located  by  virtue  thereof,  such  location  is 
void,  as  against  this  defendant     [Refused.] 

The  first  and  third  of  which  were  refused,  and  the  second 
given,  to  the  giving  of  which  the  plaintiffs  also  excepted. 

The  court  thereupon  gave  a  verdict  for  the  defendant 

The  plain  lUTs  then  moved  for  a  new  trial,  which  was  refused, 
and  a  bill  of  exceptions  was  taken  to  the  several  ridings  of  the 
court 

It  has  been  before  mentioned,  that  the  Supreme  Court  of 
Missouri  affirmed  the  judgment  of  the  court  below  by  a  divided 
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oontt;   and  that  the  plaintiffB  sued  out  a  writ  of  error,  and 
brought  the  case  up  to  this  court 

It  was  argued  by  Mr^  Olover^  for  the  plaintiffii  in  error,  and 
Mr.  Leslie^  for  the  defendant. 

Mr.  Olaver  made  the  following  points : 

1.  The  plaintiffs  in  error  exhibited  a  title  good  in  itself!  The 
New  Maorid  certificate  to  John  Baptiste  Delisle,  or  his  legal 
representatives,  dated  November  30,  1817,  the  entry  therewith 
of  June  2,  1831,  the  survey  of  August  5th,  1821,  issued  to  the 
recorder  February  11,  1822,  patent  certificate  February  25, 
1822,  and  patent  m  conformity  with  the  said  preliminary  steps, 
dated  November  13, 1822,  constitute  a  titie  which  would  hold 
the  land  if  no  other  title  had  emanated  from  the  United 
States. 

2.  The  defendant  in  error  also  claims  that  he  holds  a  titie 
valid  in  itself.  This  proposition  the  plaintiffs  controvert  entirely. 
They  believe  that  the  defendant  has  no  titie  whatever ;  and  m 
due  time  will  endeavor  to  demonstrate  that  all  the  steps  taken  by 
the  State  of  Missouri,  in  order  to  perfect  a  titie  under  the  grant 
contained  in  the  act  of  Congress,  approved  March  6, 1820,  were 
null  and  void,  not  being  in  conformity  to  the  terms  of  the  grant, 
or  the  laws  of  the  land. 

3.  They  will  concede,  however,  for  the  present,  «tnd  merely  for 
the  sake  of  the  argument,  that  such  a  titie  exists  in  the  defend- 
ant as  he  claimed  for  himself,  and  proceed  to  examine,  with  this 
view  of  the  subject,  what  is  the  relative  value  of  that  titie  when 
compared  with  the  plaintiffs'. 

4.  Whenever  two  tities  have  emanated  from  government,  it 
becomes  necessary  to  inquire  which  is  the  elder  titie,  as  that  one 
must  prevail.     1  Feters,  668 ;  13  lb.  436. 

5.  The  plaintiffs  insist  that  their  titie  began  to  exist  at  the 
date  of  the  entry,  or  notice  of  location,  June  8, 1831 ;  and  that 
the  patent  thereon,  issued  to  Delisle,  or  his  legal  representatives, 
relates  back  to  the  said  entry,  and  overreaches  any  other  titie, 
taking  its  inception  in  the  mean  time  from  the  Government  of 
the  United  States. 

6.  A  contrary  position  has  been  taken  just  here  by  the  defend- 
ant. It  is  this :  that  the  right  of  Delisle,  or  any  one  claiming 
under  him,  incepted  only  at  the  moment  of  the  return  of  the  plat 
of  his  survey  into  the  office  of  the  Recorder  of  Land  Titles.  That 
in  a  case  of  conflicting  tities,  the  priority  of  right  can  only  be . 
determined  with  reference  to  the  date  of  this  event ;  and  that 
after  the  titie  is  consummated  by  the  emanation  of  a  patent,  it 
has  relation  only  to  this  point  of  time.     Two  decisions  of  this 
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oonrt  are  relied  on  aa  establishing  this  doctrine.    Bagnell  v.  Bio* 
derick,  13  Peters,  436 ;  and  Barry  v.  Gramble,  3  How.  32. 

(The  counsel  then  examined  these  and  other  decisions  of  this 
oonrt  to  show  that  the  question  did  not  arise,  when  an  inchoate 
right  springs  up  in  the  progress  of  acquiring  a  title  under  a  New 
Afadrid  certificate,  as  against  a  conflicting  grant) 

7.  That  the  notice,  survey,  and  patent  vested  a  title  in  John 
Baptist  Delisle,  or  his  legal  representatives,  notwithstanding  the 
said  Delisle  was  ignorant  of  the  fact  of  their  emanation.  The 
delivery  of  the  said  documents  to  Langham  and  Hempstead,  as 
the  acts  of  the  United  States,  for  the  use  of  ssdd  Delisle,  beinff 
beneficial  to  him,  his  land  in  New  Madrid  having  been^destrayea, 
vested  a  perfect  title  in  him.  4  Kent,  Ck>m.  454  and  notes ;  2  Salk. 
R.  168;  1  Touch.  236;  15  Wend.  660;  6  Cow.  620;  8  Bam. 
&  Cress.  448 ;  5  Mo.  R.  147 ;  4  Day,  66 ;  12  Johns.  82. 

8.  But  delivery  is  not  a  requisite  formality  to  the  validity  of  a 
patent.  It  takes  effect  on  passing  the  seal  of  the  office,  without 
the  act  of  delivery,  and  without  any  affirmative  assent  of  the 
patentee.  2  Coke,  276  and  note ;  17  Cr.  Eliz.  167 ;  5  Cow.  458 ; 
1  Cranch,  160 ;  1  Cov.  &  Hughes,  Dig.  738,  ch.  7,  No.  8. 

9.  It  would,  therefore,  seem  to  be  unnecessary  to  look  further 
into  the  case,  supposing  that  a  valid  title,  stanmng  by  itself,  has 
been  shown  in  the  State  of  Missouri.  The  inception  of  the 
same  could  not  be  earlier  than  the  selection  of  the  land  in  ques- 
tion, December  31, 1821,  bv  the  lesislative  act  The  title  of 
PeHsle,  begikming  on  the  2d  June,  lo21,  was  earlier  in  time,  and 
must  prevail  over  the  supposed  State  title. 

10.  If,  however,  the  right  of  Delisle  did  not  begin  to  exist  till 
there  was  proof  of  his  affirmative  assent  to  the  entry,  location 
and  patent  in  his  name,  as  shown  by  bis  deed  to  Lessieur  and 
Dawson,  in  1842,  still  the  plaintifra  were  entitled  to  recover, 
because  there  was  no  title  whatever  in  the  State,  as  will  now  be 
shown. 

11.  The  act  of  Congress,  March  6, 1820,  gave  the  grant  therein 
contained,  on  the  express  condition — "provided"  is  the  word— 
that  the  location  should  be  made  prior  to  the  public  sale  of  lands 
surrounding  such  location.  This  word  makes  a  precedent  con- 
dition. This  was  an  emergency  the.  defendant  saw  the  necessity 
of  meeting.  He,  therefore,  introduced  proof  that,  on  one  side  of 
the  location  the  lands  were  not  offered  at  public  sale  prior  to  Oc- 
tober, 1823,  while  he  introduced  no  evidence  as  to  the  pubUc 
sale  of  the  lands  on  the  other  side  of  the  location,  they  having 
been  offered  to  public  sale  prior  to  the  location.  The  location 
was,  therefore,  in  violation  of  this  condition  of  the  grant,  and 
void.    4  KcL  45,  7;  lb.  156;  6  T.  E.  320;  2  Barr,  219. 

12.  The  act  of  the  Legislature  of  Missouri,  approved  Decern* 
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ber  31, 1821,  was  merely  an  expression  of  intention  to  locate, 
not  a  location  of  their  grant  To  have  constituted  a  location^ 
application  onght  to  have  been  made  at  the  proper  land-office, 
and  an  entry  aSowed  according  to  the  laws  of  the  United  States. 
But  there  never  was  any  communication  made  by  any  person 
for  the  State  of  Missouri  to  any  officer  of  the  United  States, 
having  power  to  grant  an  application  for,  or  allow. any  location 
of,  the  said  lands.  [See  Land  Laws  Instructions  aiid  op.  part  2, 
No.  304,  474,  394,  showing  that  such  a  location  should  be  en* 
tered  in  the  Register's  office.]  The  State  location  was,  therefore, 
void  for  want  of  a  proper  record  thereof  in  the  proper  office  of 
the  government  of  the  United  States, 

13.  But  the  steps  taken  by  the  State  of  Missouri,  with  refer- 
ence to  their  grant,  were  otherwise  in  violation  of  the  terms  of 
the  grant,  and  contrary  to  the  laws  of  the  United  States.  In  this, 
th6  lands  claimed  to  have  been  located,  are  not  the  lands  granted. 
In  contemplation  of  the  laws  of  the  United  States,  the  terms 
^'section,"  "  half  section,"  "  quarter  section,"  designate  certain 
specific  tracts  marked  and  designated  on  the  map  of  public 
surveys,  indicate  not  a  quantity  of  acres,  but  tracts  inclosed  in 
certain  metes  and  bounds,  and  no  other  idea  can  be  substituted 
as  the  meaning  of  the  grant.  Thus  a  section  is*not  640  acres 
at  the  will  of  the  grantee  ;  but  is  a  known  and  fixed  subdivision 
of  the  public  land,  marked  and  bounded  as  such.  And  so  with 
"  a  half  section,"  "  a  quarter  section."  That  this  position  is 
well  taken,  observe  the  distinctive  phraseology  of  the  following 
acts  of  Congress :  An  Act  granting  lands  to  Mississippi,  Public 
Lands  Laws,  Instructions,  and  Opinions,  part  1,  p.  308.  lb.  267, 
an  Act  granting  lands  to  Indiana.  lb.  312,  an  Act  granting 
lands  to  Illinois.  lb.  305,  an  Act  granting  lands  to  Alabama.  lb. 
578,  an  Act  granting  to  Cherokee  County,  Alabama,  150  acres 
land  in  lieu  of  the  "  quarter  section  *'  allowed  by  law.  lb.  377, 
an  Act  granting  lands  to  Florida.  lb.  315,  an  Act  grpntii^  lands 
to  Illinois.  lb.  484,  an  Act  granting  lands  to  Arkansas.  lb.  568, 
an  Act  granting  lands  to  Arkansas,  and  confirming  certain  illega] 
selections  made  by  Governor  Pope,  ib.  p.  325. 

The  counsel  then  argued  that  the  location  by  the  State  was 
irregular  and  void,  for  the  following  reasons : 

1.  Because  "  entire  sections  "  were  not  taken  throughout 

2.  Because  "  fractions  "  were  taken  in  part 

3.  Because  a  slip,  two  miles  in  length,  was  taken  off  of  two 
«  entire  sections,"  thus  making  them  fractional,  and  breaking  up 
the  legal  subdivisions. 

4.  By  substituting  quantity  for  metes  and  bounds^  when  hj  the 
laws  of  the  land  the  metes  and  bounds  of  four  entire  ^  sections  ^^ 
were  all  the  State  was  entitled  to  receive,  whether  they  contained 
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2^566  acres  or  not  If  this  grant  hact  been  of  ^  sections^  the 
poipose  would  be  manifest ;  but  a  ^rant  of  ^Jimr  entire  sections  " 
was  enough  to  preclude  the  possibility  of  doubt  as  to  the  legis- 
lative intention.  See  3  Howard,  660,  where  a  survey  made 
in  violation  of  a  rule  laid  down  for  securing  the  proper  subdivi- 
sion of  the  public  lands  was  pronounced  void,  as  was  also  the 
patent  on  said  survey.    See  7  Porter,  R.  432 ;  6  Cowen,  722. 

14.  Should  the  defendant,  however,  succeed  in  establishing 
the  legality  and  necessity  of  a  survey  of  the  grant  to  the  State, 
he  wifi  still  not  be  relieved  of  difficulty.  The  doctrine  for  which 
he  has  contended-— of  appropriation  of  the  land  by  surveys— will 
then  be  brought  home  to  his  own  door.  His  survey  not  being 
made  till  August,  1824,  could  not  appropriate  the  land  prior  to 
that  time ;  and,  not  being  approved  till  1847,  had  no  existence 
as  an  official  act  till  after  the  institution  of  his  suit  The  ap- 
proval of  said  survey  was  the  first  entry  on  the  books  of  any 
officer  of  the  land  department,  in  relation  to  the  State  grant  or 
selections.  The  defendant  has  assumed  the  ground  that  the 
State  grant  was  to  be  located  by  a  new  survey,  in  like  manner 
as  a  new  Madrid  certificate ;  and  that  the  plat  of  the  survey  was 
the  location.  If  he  is  right  in  this  position,  then  two  conclusions 
follow.  1.  That  the  State  location  was  not  made  till  after  the 
public  sale,  of  all  the  lands  surrounding  it  had  taken  place,  and 
was,  of  course,  void  by  the  terms  of  the  grant.  2..  That  when  it 
was  located,  the  land  had  been  appropriated  to  Delisle,  and  the 
location  void  for  want  of  title  in  the  United  States. 

15.  If  it  shall  be  considered  by  the  court  that,  although  the 
lands  of  Delisle,  in  lieu  of  which  his  New  Madrid  certificate  was 
issued,  were  destroyed,  and  the  grant  was  consequently  pure 
donation  to  him,  that,  nevertheless,  no  title  vested  in  him  till  his 
deed  to  Dawson  and  Lessieur,  in  1824,  still  the  picuntiffs  were 
entitled  to  recover,  the  defendant  not  having  shown  any  title  in 
himself.  A  title  springing  up  in  Delisle  in  1842,  was  in  time  to 
appropriate  the  land. 

16.  The  act  of  the  Legislature  of  Missouri,  approved  Decem- 
ber 19, 1822,  [1  Terr.  Laws,  p.  1018,]  by  which  the  tract  patented 
to  Delisle  was  condemned  to  the  public  use,  was  not  relied  on 
heretofore  by  the  defendant  as  helping  his  case,  and,  I  suppose, 
will  not  be  here. 

Mr.  Leslie^  for  the  defendant  in  error,  contended  that,  under 
the  several  acts,  viz.,  of  Congress,  approved  6th  March,  1820 ;  an 
ordinance  of  the  Convention  of  Alissouri,  passed  on  19th  of 
July,  1820,  accepting  the  grant ;  an  act  of  the  General  Assembly 
of  Missouri,  approved  November  16,  1820 ;  an  act  of  the  Gene- 
ral Assembly  of  Missouri,  approved  June  28i  1821 ;  nothing  more 
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was  necessary  than  the  mere  passage  of  the  acts  to  vest  a  title 
in  the  State  of  Missouri. 

The  counsel  then  contended  that  Hempstead  and  Langham, 
in  their  proceedings  in  making  the  location  and  obt€dning  the 
certificate,  were  guilty  of  fraud  on  Delisle  and  on  the  govern- 
ment On  Delide,  because  he  was  alive  and  had  no  knowledge 
of  their  doings  and  gave  no  assent  thereto ;  on  the  government, 
because  they  sought  to  appropriate  the  public  lands  contrary  to 
the  terms  and  meaning  of  the  act  of  Congress  for  the  benefit  of 
New  Madrid  sufferers. 

The  counsel  then  contended  that  the  court  erred  in  refusing 
the  first  instruction  asked  by  the  defendant's  counsel ;  that  the 
point  contained  therein  was  directly  involved  in  the  cases  of 
Basnell  et  al.  v.  Broderick,  13  Pet.  436 ;  and  Bairj  v.  Gramble, 
3  How.  51,  and  was  decided  by  this  court. 

The  counsel  then  contended  that  the  court  was*  correct  in 
granting  the  second  instruction  asked  for  by  the  defendant's 
counsel ;  that  the  act  of  Congress  for  the  relief  of  the  New 
Madrid  sufferers  was  not  a  mere  donation  of  land,  to  which  the 
assent  of  Delisle  might  be  implied ;  but  that  it  was  an  exchange 
which  could  not  be  effectual  until  Delisle  surrendered  his  injured 
tract  to  the  United  States.  Consequently  an  affirmative  act  on 
his  part  was  necessary  before  a  title  to  the  new  location  could 
vest ;  and,  therefore,  no  title  vested  in  him  until  1842,  when  he 
assented  to  what  had  been  done  in  his  name.  But  before  1842, 
the  title  of  the  State  of  Missouri  had  become  complete. 

Mr.  Justice  CATRON  delivered  the  opinion  of  the  court 
The  first  consideration  arising  in  this  case  involves  a  matter  of 
practice.  The  suit  was  brought  in  a  State  Circuit  Court  of 
Missouri,  and  tried  by  the  court  without  the  intervention  of  a 
jury ;  when  the  judge  ruled  questions  of  law  propounded  to 
him  unfavorable  to  the  plaintiffs,  and  gave  judgment  for  the 
defendant,  to  reverse  which,  a  writ  of  error  was  prosecuted,  and 
the  cause  removed  to  the  Supreme  Court  of  that  State.  On  a 
rcliearing  there,  only  two  of  the  judges  were  competent  to  pre- 
side ;  they  disagreed  in  opinion,  and  a  judgment  of  ajQirmance 
was  entered  because  of  that  division.  And  the  question  here  is, 
how  wc  are  to  treat  the  points  ruled  in  the  Circuit  Court 

Our  conclusion  is,  that  the  rulings  of  the  circuit  judge  were 
adopted  and  affirmed  by  the  judgment  rendered  in  the  Supreme 
Court,  in  like  manner  that  they  would  have  been  had  both 
judges  concurred  in  affirming  the  judgment  on  all  the  grounds 
assumed  by  the  court  below:  to  hold  otherwise,  would  be  de- 
claring that  nothing  had  been  decided  in  the  State  court  of  last 
resort,  and  thereby  a  second  writ  of  error  to  this  couirt  would  be 
defeated. 
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Both  sides  daim  title  under  acts  of  Congress ;  on  a  construc- 
tion of  these,  and  the  facts  calling  for  construction,  the  contro- 
versy throughout  depends,  and  therefore,  this  court  has  unre- 
stricted power  to  adjudge  and  conclude  the  controversy. 

Plaintiffs  claim  title  under  a  New  Madrid  certificate ;  and 
the  defendant  under  an  act  of  Congress,  granting  to  the  State 
of  Missouri  a  tract  of  four  sections,  to  the  end  of  locating  the 
seat  of  government  on  it ;  and  the  principal  question  presented 
by  the  record  is,  which  party  first  acquired  such  an  interest  in 
the  land  as  will,  by  the  laws  of  Missouri,  support  an  action  of 
ejectment.  The  State  law  provides,  that  those  claiming  lands 
by  **  New  Madrid  locations,"  may  maintain  actions  of  eject- 
ment therefor.  The  location  must,  of  course,  be  ^  appro- 
priation of  the  land,  and  its  acquisition  by  the  locator,  with  the 
corresponding  right  to  possess  and  enjoy  it,  as  against  the 
United  States ;  and  the  inquiry  arises,  what  acts  were  required 
on  the  part  of  the  locator  to  divest  the  United  States  of  titte  'f 
This  depends  on  a  true  construction  of  the  act  of  FebruSiry 
17,  1816,  for  the  relief  of  the  inhabitants  of  New  Madrid 
county,  who  suffered  by  earthquakes.  John  Baptiste  Delfsle 
was  one  of  the  sufferers,  and  on  November  20th,  1817,  a  loca- 
tion certificate  for  two  hundred  arpens  was  obtained  from  the 
Recorder  of  Land- Titles,  authorizing  Delisle  to  locate  that  quan- 
tity on  any  of  *the  public  lands  within  Missouri  Territory,  the 
safe  of  which  was  authorized  by  law. 

The  act  declares,  that  such  certificate  having  issued,  the  loca- 
tion shall  be  made  on  application  of  the  claimant  by  the  princi- 
pal deputy-surveyor  for  said  Territory,  or  under  his  direction, 
whose  duty  it  shall  be  to  cause  a  survey  thereof  to  be  made,  and 
return  a  plat  of  the  survey  to  the  Recorder  of  Land-Titles,  toge- 
ther with  a  notice  in  writing,  designating  the  tract  or  tracts  thus 
located,  and  the  name  of  the  claimant  on  whose  behalf  the  same 
shall  be  made,  which  notice  and  plat,  said  recorder  shall  cause 
to  be  recorded  in  his  office.  That  it  shall  be  the  duty  of  the 
recorder  to  transmit  a  report  of  claims  allowed,  and  locations 
made,  under  this  act,  to  the  Commissioner  of  the  General  Land- 
Office ;  and  he  shall  deliver  to  the  party  a  certificate,  stating  the 
circumstances  of  the  case,  and  that  he  is  entitled  to  a  patent, 
and  on  which  a  patent  shall  issue,  &c. 

The  surveyor  wsw  required  to  make  the  location,  and  survey, 
"on  application  of  the  claimant"  On  this  requirement  a  prac- 
tice naturally  sprung  up,  of  filing  with  the  survevor  a  notice  of 
location,  describing  the  land  that  the  claimant  desired  should  be 
surveyed  for  him,  and  with  which  request  the  surveyor  complied, 
unless  some  valid  objection  stood  in  the  way,  and  rendered  a 
compliance  improper. 
VOL.  xn.  7 
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The  notice  of  location,  in  this  instancey  was  delivered  to  the 
Snrveyor-General  June  2d,  1821,  for  the  land  in  dispute,  and  is 
claimed  as  the  inception  of  title  and  location  in  fact,  within  the 
meaning  of  the  State  law,  authorizing  ejectments  on  New  Madnd 
locations.  That  it  was  the  mere  uct  of  the  party,  not  having  the 
assent  of  government,  must  be  admitted.  The  act  of  Congress 
provides,  *'  that,  in  every  case  where  such  location  shall  be  made, 
according  to  the  provisions  of  this  act,  the  title  of  the  person 
or  persons  to  the  land  injured  as  aforesaid  shall  revert  to,  and 
become  absolutely  vested  in  the  United  States.  A  concurrent 
vestiture  of  title  must  have  occurred.  The  injured  land  must  have 
vested  in  the  United  States  at  the  same  time  that  title  was  taken 
by  the  new  location.  It  was  intended  to  be  an  exchange  be- 
tween the  parties,  and  the  inquiry  arises,  When  did  the  United 
States  take  title  ?  Was  it  when  application  in  writing  was 
made  by  the  claimant  to  the  surveyor  to  have  his  land  located 
and  surveyed  at  a  particular  place  ?  The  warrant,  or  location 
certificate,  issued  uom  the  ICecorder's  office,  and  there  it  was 
returnable ;  there  the  plat  and  certificate  were  returned  and  re- 
corded; that  officer  issued  the  patent  certificate;  in  that  office 
the  law  required  all  official  busmess  to  be  transacted^  and  not  in 
the  Surveyor's  office.  That  the  notice  of  location,  and  plat,  and 
certificate  were  recorded  in  the  Surveyor's  office  is  true,  and  it 
was  proper.  It  was  not  done,  however,  to  the  end  of  furnishing 
evidence  of  title  to  the  claimant,  but  to  have  evidence  there  to 
show  that  the  land  was  appropriated  according  to  the  New  Ma- 
drid act,  and  for  the  convenience  of  the  Surveyor's  department. . 
The  plain  meaning  of  the  law  is  as  above  stated,  nor  can  its 
import  be  changed  by  the  practice  pursued  in  the  Surveyor's 
omde ;  there  the  claimant  could  not  go  for  record  evidence  of  his 
location,  binding  t^e  United  States  to  an  exchange  of  lands.  He 
could  only  refer  to  the  Recorder's  office.  And  what  was  the 
character  of  the  evidence  he  had  to  rely  on  there  ?  His  entry 
was  to  be  made  by  the  principal  Surveyor,  or  under  his  direc- 
tion. It  was  to  consist  of  a  plat  of  survey,  and  a  certificate  de- 
scribing the  land,  with  the  name  of  the  claimant  for  whom  the 
location  by  survey  was  made.  This  return  the  Recorder  had  to 
examine,  pass  upon,  and  record ;  if  the  location  and  survey  nad 
been  properly  made,  then  the  United  States  assented  to  the  ex- 
change, and  not  until  then. 

The  danger  of  allowing  a'claimant  to  locate  a  floating  Warrant 
at  his  own  discretion,  threatened  the  country  with  evils  that  had 
afflicted  some  of  the  elder  States.  It  would  have  been  certain 
to  producie  conflict  of  claims  for  the  same  land,  to  a  material 
extent,  and  been  contrary  to  a  settled  policy  of  the  United  States 
in  disposing  of  the  public  lands,  which  was  to  avoid  such  con- 
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flict ;  and,  therefore,  the  act  of  1815  vested  the  power  of  locating 
the  claim  in  the  principal  Surveyor  of  the  Temtory. 

We  expressed  our  opinion  as  to  what  was  a  location  of  a  Neyr 
Madrid  claim  in  the  case  of  Bagnell  v.  Broderick,  (13  Peters,) 
thirteen  years  ago;  a^^d  did  so  again  in  Barry  v.  Ghaimble,  {e 
How.  51,)  in  1845,  nor  would  we  have  said  any  thing  further  on 
the  subject  but  for  the  division  of  opinion  in  the  Supreme  Court 
of  Missouri,  which  seems  to  call  in  question  the  opinion  express- 
ed In  the  cases  referred  to,  as  we  understand  the  proceeding 
there,  on  the  ground  that  such  expression  of  opinion  was  not 
necessary  to  arrive  at  the  decisions  then  made. 

A  second  question  on  the  merits  arises  on  the  defendant's  title, 
and  is  so  connected  with  the  one  just  discussed,  that  the  principles 
governing  it  must  be  settled  before  a  legal  conclusion  can  be 
arrived  at  which  will  govern  the  controversy. 

On  the  6th  of  March,  1820,  Congress  provided  by  law  for  the 
admission  of  "the  then  Missouri  Territory  as  a  State  of  the  Un- 
ion, and  amon^  numerous  other  regulations  to  aid  the  new  State 
on  coming  in,  it  was  enacted, ''  that  four  entire  sections  of  land 
be,  and  the  same  are  hereby  granted  to  the  said  State,  for  the 
purpose  of  fixing  the  seat  of  government  thereon ;  which  said 
sections  shall,  under  the  direction  of  the  Legislature  of  said  State, 
be  located,  as  near  as  may  be,  in  one  body,  at  any  time,  in  such 
townships  and  ranges  as  the  legislature  aforesaid  may  select, 
on  any  of  the  public  lands  of  the  United  States :  Provided,  that 
such  locations  shall  be  made  prior  to  the  public  sale  of  the  land? 
of  the  United  States  surrounding  such  location." 

To  secure  the  benefits  of  this  donation  the  following  steps 
were  taken  by  the  State  of  Missouri : 

1.  An  ordinance  adopted  by  the  convention  convened  to  form 
a  constitution  on  the  19th  of  July,  accepting  the  grant  of  land. 

2.  An  act  of  the  Legislature  of  the  State  providing  for  the 
location  of  the  permanent  seat  of  government,  approved  16th 
November,  1820.  This  act  appoints  commissioners  to  settle  a 
site  for  the  permanent  seat  of  government,  and  requires  them  to 
make  their  report  at  the  next  session  of  the  General  Assembly  of 
said  State. 

3.  An  act  supplementary  to  the  foregoing  act,  approved  28th 
June,  1821.  This  act  further  extends  the  time  of  making  their 
report  until  the  next  session. 

4.  A  joint  resolution,  also  approved  28th  June,  1821,  requiring 
the  Governor  of  the  State  to  notify  the  Surveyor- General  for  the 
States  of  Illinois  and  Missouri,  and  also  the  Register  of  the  Land 
Oflice  in  which  the  lands  are  selected,  tlfat  the  commissioners 
appointed  for  that  purpose  "  have  selected  the  fractional  sections 
six,,  seven,  and  eighty  the  entire  sections  seventeen  and  eighteen, 
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and  BO  much  of  the  north  part  of  sections  nineteen  and  twenty 
as  will  make  four  sections  in  fractional  township  forty-four 
south  of  the  Missouri  River,  in  range  No.  11  west,  fifth  princi- 
pal meridian ;  and  that  he  request  the  seud  Surveyor  and  Register 
to  withhold  the  same  from  sale  or  location,  until  the  General 
Assembly  determine  whether  said  selection  be  accepted  by  said 
State." 

6.  An  act  of  the  General  Assembly,  entitied  *^  An  act  fixing 
the  permanent  seat  of  government,"  approved  31st  December, 
1821,  the  first  section  of  which  accepts  the  land  above  described 
for  the  use  and  benefit  of  said  State.  The  second  section  pro- 
vides for  the  laying  out  of  a  town  thereon,  and  the  third  section 
requires  the  Governor  to  notify  the  Surveyor-Greneral  of  the 
acceptance  of  said  land  by  the  General  Assembly,  for  the  perma- 
nent seat  of  government,  by  transinitting  to  him  an  authenti- 
cated copy  of  said  act. 

6.  Also  an  act  of  the  General  Assembly,  entitied  "An  act 
supplementary  to  the  act  fixing  the  permanent  seat  of  govern- 
ment," approved  11th  January,  1822.  This  act  provides  for  the 
laying  out  of  a  town  on  the  land  selected,  authorizes  the  sale  of 
the  lots  in  said  town,  and  prescribes  the  terms  of  said  sale,  and 
requires  the  commissioners  to  make  a  report  of  their  acts  in  this 
respect  to  the  next  General  Assembly.  It  further  provides 
that  "  any  proposals  made  by  any  person  or  persons  having 
claim  to  any  part  of  the  said  land,  selected  for  the  permanent 
seat  of  government,  in  order  that  any  claim  or  claims  may  be 
adjusted,  shall  by  said  commissioners  be  communicated  to  the 
General  Assembly." 

These  proceedings  took  place  before  the  surrounding  lands 
were  offered  at  public  sale. 

First,  it  is  insisted  "  that  the  location  was  void  because  there 
never  was  any  communication  made  by  any  person  for  the  State 
of  Missouri  to  any  officer  of  the  United  States  having  power  to 
grant  an  application  for,  or  ^Uow  any  location  of,  said  lands; 
and  that  such  location  should  have  been  entered  and  recorded  in 
the  Register's  office  of  the  local  land  district" 

The  land  was  granted,  by  the  act  o J  1820 ;  it  was  a  present 
grant,  wanting  identity  to  make  it  perfect ;  and  the  legislature 
was  vested  with  full  power  to  select,  end  locate  the  land ;  and 
we  need  only  here  say,  what  was  substantially  said,  by  this 
court,  in  the  case  of  Rutherford  v.  Green's  heirs,  (2  Wheat  196,) 
tliat  the  act  of  1820  vested  a  title  in  the  State  of  Missouri,  of 
four  sections ;  and  that  the  selection  made  by  the  State  Legisla- 
ture oursuant  to  the  act  of  Congress,  and  the  notice  given  of 
such  location  to  the  Surveyor-General,  and  the  Register  of  the 
local  district  where  the  land  lay,  gave  precision  to  the  titie,  and 
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attached  to  it  the  land  selected.  The  United  States  assented  to 
this  mode  of  proceedmg ;  nor  can  an  individual  call  it  m  question. 

It  is  insisted,  in  the  next  place,  that  the  location  was  void, 
because  fractional  sections  were  selected,  to  make  the  qaantity 
of  2560  acres,  embraced  by  the  mnt ;  that  the  law  granted  entire 
sections,  in  a  square  form,  and  intended  to  exclude  fractional 
parts  of  sections ;  and  as  this  controversy  involved  a  fraction,  no 
title  was  taken  by  the  State  of  Missouri. 

This  objection  is  plausible,  but  we  think  unsound.  The  whole 
quantity  was  to  be  selected  in  one  body  as  near  as  might  be ;  the 
object  of  the  grant  was  a  city  site  for  a  great  political  purpose ; 
that  the  seat  of  government  would  be  established  on  the  Mis- 
souri Biver  was  almost  certain,  a  fact  that  could  not  have  been 
overlooked  by  Congress.  To  a  melropolis,  the  river  front  was 
absolutely  necessary.  If  the  land  was  selected  adjoining  the  river, 
fractions  must  of  necessity  be  taken ;  and,  therefore,  the  act  of 
Ck>ngress  cannot  be  construed  in  the  restricted  sense  contended 
for  w^ithout  violating  a  leading  object  of  grantor  and  grantee ; 
nor  does  it  seem  to  have  entered  the  mind  of  either,  that  a 
selection  of  fractions  violated  the  terms  of  the  grant  From  first 
to  last,  for  nearly  thirty  years,  has  the  grantor  acquiesced ;  nor  do 
we  think  that  the  validity  of  the  selection  can  be  called  in  ques- 
tion by  an  objection  never  set  up  by  the  United  States. 

The  next  inquiry  is,  as  to  the  date  when  the  land  selected 
attached  to  the  grant  June  28, 1821,  the  Governor  of  Missouri 
notified  the  Surveyor-General  of  the  fact,  that  the  land  had  been 
located  by  the  commissioners,  and  awaited  the  action  of  the 
Legislature ;  and  on  the  31st  day  of  December,  1821,  the  land 
was  accepted  by  the  Legislature ;  the  same  act  provides  for  lay- 
ing off  a  town  and  the  establishment  of  the  seat  of  government 
thereon.  And  as  the  commissioners  had  power  to  locate,  and 
did  so,  subject  only  to  legislative  sanction  of  their  n.  port,  and 
that  report  was  sanctioned,  our  opinion  is  that  the  acts  were 
concurrent,  and  that  the  title  refers  to  the  first  act ;  and,  there- 
fore, .that  the  State  took  title  from  the  28th  of  June,  1821,  when 
the  Surveyor-General  was  notified  that  the  location  had  been 
made.  We  stdte  this  as  matter  of  principle,  held  in  the  case  of 
L&ndes  v.  Brant,  decided  at  last  term.  It  is  not  material,  how- 
ever, whether  the  date  be  the  28th  of  June,  or  31st  of  December, 
1821,  when  the  Legislature  acted.  Delisle's  location  by  survey, 
was  filed  and  recorded,  in  the  Recorder's  office,  February  11, 
1822 ;  this  is  the  first  evidence  of  its  legal  existence  appearing  of 
recOTd,  Mkd  on  that  day  it  took  date.  It  follows,  that  the  legal 
title  of  Missouri,  is  elder  than  the  equitable  title  set  up  under 
Delisle's  claim.  This  was  in  effect  the  opinion  of  the  court 
belowy  as  appears  by  a  refusal  to  give  the  4th,  5th,  6th,  7th,  8th, 

7* 
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9tb,  lOtby  11th,  and  12th  exposition  of  the  law  demanded  by  the 
plaintifib ;  and  with  which  opinion  we  concnr. 

The  next  question  raised  and  decided  by  the  State  courts 
appears  by  the  following  exposition  of  the  law,  pronounced  at 
the  r^uest  of  the  defendant,  and  on  which  the  judgment  also 
proce^ed: 

^  If  John  -B.  Delisle,  who»was  the  owner  of  the  land  in  the 
County  of  New  Madrid,  in  lieu  of  which  the  certificate  No.  347 
wfis  issued,  until  the  year  1842,  knew  nothing  of  the  issuing  or 
existence  of  said  certificate,  nor  of  notice,  survey,  or  patent 
given  in  evidence  by  the  plaintiffs,  and  never  assemtid  to  the 
same  prior  to  that  dale;  and  if,  prior  to  that  date,  the  four  sec* 
tions  of  land  mentioned  in  the  fourth  proposition  of  the  sixth 
section  of  the  act  of  Ck)ngress,  approved  March  6th,  1^0,  had 
been  located  under  the  direction  of  the  Legislature  of  this  State 
upon  the  premises  in  question,  then  no  titie  passed  to  the  said 
I)elisle,  in  or  to  said  premises,  as  against  the  State  of  Mis* 
sourL" 

The  evidence  shows,  that  aU  the  steps  taken  for  the  purpose 
of  obtaining  a  grant  of  land  from  the  United  States,  in  lieu  of 
land  owned  by  John  B.  Delisle,  lying  in  New.  Madrid  County, 
and  which  had  been  injured  by  earthquakes,  were  taken  by 
Langham  and  Hempstead,  or  at  Aeir  instance,  they  represent- 
ing themselves  to  be  the  legal  representatives  of  Delisle,  and 
without  the  consent,  knowledge,  or  authority  of  Delisle,  and 
that  what  was  done  by  them  m  his  name  did  not  receive  his 
sanction  or  assent  until  the  year  1842.  But  it  is  insisted  that 
the  law  will  imply  his  assent,  as  the  grant  was  beneficial  to 
him.  This  might  be  a  safe  implication  if  the  grant  had  been  a 
pure  donation  unaccompanied  with  any  condition ;  but  such  is 
not  the  fact  The  act  of  Congress  for  the  relief  of  the  inhabit- 
ants of  New  Madrid  County,  whose  lands  had  been  materially 
injured  by  earthquakes,  provides  that,  where  locations  are  made 
under  the  act,  the  titie  of  the  individual  to  the  land  injured 
shall,  revert  to,  and  become  absolutely  vested  in,  the  United 
States.     Instead,  therefore,  of  its  being  a  pure  donation  on  the 

[>art  of  the  government,  it  was  a  proffered  barter  or  exchange  of 
ands  by  legislative  enactment  Where  the  value  of  the  land 
in  New  Madrid  had  been  entirely  destroyed,  it  might  be  regarded 
as  a  donation  of  other  land  to  the  individual  owner;  but  where 
that  was  not  the  case,  it  could  not  be  so  considered.  Now,  it  is 
a  well  known  fact,  that  much  of  the  land  exchanged  with  the 
government  under  this  law  is  this  day  of  more  intrinsic  value 
than  the  land  located  in  lieu  thereof.  Where  this  is  the  case, 
the  government,  instead  of  making  a  donation,  has  driven  a  pro- 
fitable bargain.   But  the  government  is  not  chargeable  with  any 
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wrong  in  this  transaction^  because  the  owners  of  land  in  New 
Madrid  were  not  compelled  to  accept  the  provisions  of  the  act ; 
if  they  did  s<^  it  was  a  voluntary  act  on  their  part,  and  their 
assent  should  be  evidenced  by  some  affirmative  act  done  by 
them. 

There  is,  however,  in  this  case,  no  ground  for  implication. 
All  presumption  of  assent  is  utterly  excluded  bv  the  evidence 
of  Delisie  himself,  who  states  that  he  was  wholly  ignorant  of 
the  existence  of  the  act  of  Congress  on  that  subject  until  the 
year  1842.  He  could  not  be  divested  of  his  land  in  New 
Madrid  until  he  assented  to  the  exchange,  and  he  could  give  no 
assent  until  he  was  informed  of  the  act  of  Congress  making 
provision  for  those  whose  land  had  been  injured.  The  title, 
then,  to  the  land  in  New  Madrid  remained  in  DeUsle  up  to  the 
year  1842,  when  he  assented  to  what  had  been  done  by  Lang- 
ham  and  Hempstead  in  his  name;  and,  as  Congress  only 
intended  to  grant  other  land  on  condition  that  the  title  to  the 
land  injured  should  revert  to,  and  vest  in  the  government,  no 
title  could  pass  to  Delisie  until  1842,  prior  to  which  time  the 
State  of  Missouri  had  acquired  title  to  the  land  in  controversy. 

It  is  proper  to  remark  that,  on  the  last  ground  of  defence,  we 
have  adopted  the  views,  in  part,  expressed  by  one  of  the  judges 
of  the  Supreme  Court  of  Missouri,  whose  opinion  is  found  in 
the  record. 

Our  conclusion  is  that,  on  both  grounds  of  defence,  the  State 
courts  expounded  the  law  applicable  to  the  facts  correctly,  and 
that  therefore  the  judgment  should  be  affirmed. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  Supreme  Court  of  the  State  of  Missouri,  and 
was  argued  by  counsel.  On  consideration  whereof,  it  is  now 
here  ordered  and  adjudged  by  this  court,  that  the  judgment  of 
the  said  Supreme  Court  in  this  cause  be,  and  the  same  is, 
hereby  affirmed,  with  costs. 


John  L.  Harris,  surviving  partner  op  Rowan  and  Harris,  v. 
Hiram  6.  Runnels. 

Where  a  dcfcndAnt,  when  sned  upon  a  note,  set  up,  as  a  defence,  that  the  note  was 
g^ven  for  an  illegal  consideration,  the  whole  statute  must  be  examined  in  order 
to  discoTcr  whether  or  not  the  legislature  intended  to  prevent  court:!  of  justice 
ftom  enforcing  contracts  relatiiig  to  the  act  prohibited. 
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Where  a  statate  probibits  an  act  or  annexes  a  penalty  to  its  commission,  it  is  true 
that  the  act  is  made  unlawfnl,  bnt  it  does  not  follow  that  the  vnlawfolness  of  the  act 
was  meant  by  the  legislators  to  aToid  a  contract  made  in  contraTention  of  it. 

Where  a  statate  is  silent,  and  contains  nothine  from  which  the  contrary  can  properly 
be  inferred,  a  contract  in  contnyention  of  it  is  void.  But  tho  whole  statate  most  m 
examined  In  order  to  decide  whether  or  not  it  does  contahi  any  thing  *^from  which 
the  contrary  can  be  properly  inferred.*' 

Thus,  where  a  statate  of  Mississippi  declared  that  slaves  should  not  be  brought  into 
the  State  mthont  a  previoos  certificate  signed  by  two  freeholders,  with  a  oeitiQcate 
of  the  derk  of  the-connty  from  which  they  came,  certifying  that  the  sieners  were 
respectable  freeholders ;  and  slayes  were  brou^t  in  without  such  certificate  and 
sold,  the  contract  is  not  void,  bnt  the  purchaser  must  pay  his  note  pTcn  for  the 
nurchase-money. 

Omer  parts  of  the  statute  indicate  that  the  kffislature  did  not  intend  to  dedaro  the 
contract  void ;  as,  for  example,  a  part  in  which  a  fine  is  imposed  upon  the  buyer 
and  also  upon  the  seller. 

This  case  was  brought  up,  by  writ  of  error,  from  the  Circuit 
Court  of  the.  United  States  for  the  Southern  District  of  Missis- 
sippi. 

The  action  was  originally  brought  by  Rowan  &  Harris  upon 
the  following  note.  Rowan  having  died  during  the  suit,  it  was 
prosecuted  by  Harris,  the  surviving  partner.  It  will  he  per- 
ceived that  the  action  was  by  the  indorsees  against  the  in- 
dorser. 

Dollars  8,671.33}. 

On  or  before  the  first  day  of  March,  eighteen  hundred  and 
forty,  I  promise  to  pay  H.  G.  Runnels,  or  order,  eighty-six  hun- 
dred and  seventy-one  33$  dollars,  negotiable  and  payable  at  the 
Planters'  Bank,  Natchez,  Miss.,  value  received,  this  7th  De- 
cember, 1837. 

O.  W.  Adabis. 
(Indorsed.) 

For  value  received,  I  transfer  and  assign  over  to  Rowan  & 
Harris  the  within  note  of  |8,671.  33} ;  said  note  is  secured  by 
mortgage  on  lands,  pf  recoid  in  Bolivar  county,  Miss^  and  I  vest 
in  said  Rowan  &  Harris  the  ri^ht  to  control  said  mortgage. 

Given  under  my  hand  this  2Sd  July,  1838. 

H.  G.  Runnels. 

Rowan  &  Harris. 

Before  stating  the  pleas  of  th^  defendant,  it  is  proper  to  refer 
to  a  statute  of  Mississippi,  passed  in  1852;  (Howard  &  Butch. 
Digest,  165.) 

Sec.  1.  Describes  who  are  slaves ;  such  as  are  brought  in  pur- 
suant to  law,  &C. 

Sec.  2.  Slaves  may  be  brought  in,  except  convicts. 

Sec  3.  No  person  shall  bring  in  or  bold  convicts. 
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Sec  4.  Slaves  not  to  be  brought  in  vdthout  a  previous  certi- 
ficate, signed  by  two  respectable  freeholders  in  toe  county  and 
State  firom  which  the  slaves  were  brought,  and  signed  and  ao- 
imowledged  before  the  clerk  of  scid  county,  and  certified  by  the 
clerk  that  the  persons  whose  signatures  were  ajfixed  thereto  were 
respectable  freeholders  of  the  county  and  neighborhood  where 
they  resided,  containing  a  particular  description  of  the  stature 
and  complexion  of  such  slaves,  together  with  the  names,  ages, 
and  sex  of  the  same ;  and  furthermore,  that  the  slaves  therein 
mentioned  and  described  had  not  been  guilty  or  convicted  of 
murder,  burglarv,  or  arson,  or  felony,  within  the  knowled^  or  be- 
lief of  such  Ireeholders. 

Sec.  5.  The  seller  shall  register  the  certificate  in  the  Orphans' 
Court,  and  swear  that  he  beueves  it  to  be  true. 

Sec  6.  Seller  or  purchaser,  contrary  to  this  act,  shall  pay  one 
hundred  dollars  for  every  slave  so  sold  or  purchased. 

To  the  declaration  of  the  plaintiff,  Runnels  plead  three  pleas, 
viz.,  the  general  issue  of  non  assumpsit  and  two  special  pleas. 
The  conclusion  of  one  of  these  pleas  will  show  the  natcure  of 
both.  ^  And  the  defendant  avers,  that  the  said  plaintiffs  had  not, 
previously  to  the  importation  of  the  slaves,  sold  as  aforesaid  to  the 
said  defendant,  and  had  not  previously  to,  nor  at  the  time  when 
the  said  slaves  were  sold  to  this  defendant,  obtained  a  certificate 
signed  by  two  respectable  freeholders  in  the  county  of  the  State 
of  Virginia,  firom  which  said  slaves  were  brought,  and  signed  or 
acknowledged  before  the  derk  of  said  county,  in  the  State  of 
Virginia,  and  certified  by  said  derk,  that  the  persons  whose  sig- 
natures were  affixed  thereto  were  respectable  freeholders  of  the 
county  and  neighborhood  where  thev  resided,  containing  a  par- 
ticular description  of  the  stature  and  complexion  of  such  slaves, 
together  with  the  names,  ages,  and  sex  of  the  same ;  and  fur- 
thermore, that  the  slaves  therein  mentioned  and  described  had 
not  been  guilty  or  convicted  of  murder,  burglary,  or  arson,  or 
felony,  within  the  knowledge  or  belief  of  such  freeholders,  in 
the  said  State  of  Virginia ;  and  so  this  defendant  says,  that  the 
sale  of  said  slaves  to  him  was  illegal  and  void,  and  the  transfer 
and  indorsement  made  by  him  of  the  note  in  the  declaration  was 
also  illegal  and  void,  and  this  he  is  ready  to  verify ;  wherefore,  &c." 

The  plaintiff  joined  issue  upon  the  first  plea,  and  demurred  to 
the  two  special  pleas.  Upon  the  trial,  the  court  below  over- 
ruled the  demurrers,  and  gave  judgment  for  the  defendant* 
Whereupon,  the  plaintiff  brought  the  case  up  to  this  court  by 
writ  of  error. 

It  was  argued  by  Mr,  Nelson^  for  the  plaintiff  in  error,  and  i)y 
Mr.  Howard  for  the  defendant 
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in  respect  of  their  subject-matter,  if  it  be  not  accompanied  with 
fraud,  although  a  penalty  attaches.  Johnson  v,  Hudson,  11 
East,  180 ;  Brown  v.  Duncan,  10  Barn.  &  Cress.  98 ;  Hodgson 
V.  Temple,  6  Taunt  181.     And  that  it  was  always  to  be  ap- 

glied,  whien  the  statute  was  made  for  the  protection  of  the  pub- 
c  from  moral  evils,  or  from  those  which  we  know  from  experi- 
ence that  society  must  be  guarded  from  by  preventive  legisla- 
tion. Such  was  received  as  the  law  by  the  courts  in  England 
and  in  our  States,  and  cases  were  ruled  in  both  accordingly ;  but 
afterwards,  with  only  a  few  years  intervening,  Baron  Farke,  a 
distinguished  judge,  truly  said,  in  Cope  v.  Rowland,  (2  Cromp. 
Mee.  &  Ros.  157,)  "  Notwithstanding  some  dicta  apparently  to  the 
contrary,  if  the  contract  be  rendered  illegal,  it  can  make  no  dif- 
ference, in  point  of  law,  whether  the  statute  which  has  made 
it  so  has  in  view  the  protection  of  the  revenue  or  any  otlier  ob- 
ject." Such  we  believe  to  be  now  the  rule  in  England,  but  with 
many  exceptions,  made  upon  distinctions  very  difficult  to  be 
understood  consistently  with  the  rule;  so  much  so,  that  we 
have  concluded,  before  the  rule  can  be  applied  in  any  case  of  a 
statute  pre  libiting  or  enjoining  things  to  be  done,  with  a  pro- 
hibition ar  i  a  penalty,  or  a  penalty  only  for  doing  a  thing  which 
it  forbids,  that  the  statute  must  be  examined  as  a  whole,  to  find 
out  whether  or  not  the  makers  of  it  meant  that  a  contract  in 
contravention  of  it  should  be  void,  or  that  it  was  not  to  be  so. 
In  other  words,  whatever  may  be  the  structure  of  the  statute  in 
respect  to  prohibition  and  penaltV)  or  penalty  alone,  that  it  is  not 
to  be  taken  for  granted  that  the  legislature  meant  that  contracts 
in  contravention  of  it  were  to  be  void,  in  the  sense  that  they  were 
not  to  be  enforced  in  a  court  of  justice.  In  this  way  the  principle 
of  the  rule  is  admitted,  without  at  all  lessening  its  force,  though 
its  absolute  and  unconditional  application  to  every  case  is  denied 
It  is  true  that  a  statute,  containing  a  prohibition  and  a  penalty, 
makes  the  act  which  it  punishes  unlawful^  and  the  same  may  be 
implied  from  a  penalty  without  a  prohibition ;  but  it  does  not  fol- 
low that  the  imlawfulness  of  the  act  was  meant  hy  the  legislature 
to  avoid  a  contract  made  in  contravehtion  of  it  When  the 
statute  is  silent,  and  contains  notliing  from  Which  the  contrarv 
can  be  properly  inferred,  a. contract  in  contravention  of  it  is  void. 
It  is  not  necessary,  however,  that  the  reverse  of  that  should  be 
expressed  in  tferms  to  exempt  a  contract  from  the  rule.  The  ex- 
emption may  be  inferred  from  those  rules  of  interpretation,  to 
which,  from  the  nature  of  legislation,  all  of  it  is  liable  when  sub- 
jected to  judicial  scrutiny.  That  legislators  do  not  think  the 
rule  one  of  universal  obligation,  or  that,  upon  grounds  of  public 
policy  it  should  always  be  applied,  is  very  certain.  For,  in  some 
statutes   it  is  said  in  terms  that  such  contracts  are  void;  in 
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othersi  that  they  are  not  so.  In  one  statute,  there  is  no  prohibi-. 
tioD  expressed,  and  only  a  penalty ;  in  another,  there  is  prohibi* 
tion  and  penalty,  in  sdme  oi  which,  contracts  in  violation  of  them 
are  void  or  not,  according  to  the  subject-matter  and  object  of 
the  statute;  and  there  are  other  statutes  in  which  there  are  penal- 
ties and  prohibitions,  in  which  contracts  made  in  contravention 
of  them  will  not  be  void,  unless  one  of  the  parties  to  them  prac* 
tises  a  fraud  upon  the  ignorance  of  the  other.  It  must  be  obvi- 
ous, from  such  diversities  of  legislation,  that  statutes  forbidding 
or  enjoining  things  to  be  done,  with  penalties  accordingly,  should 
always  be  fully  examined,  before  courts  should  refuse  to  give 
aid  to  enforce  contracts  which  are  said  to  be  in  contravention 
of  them. 

We  now  turn  to  the  case  on  hand,  to  apply  to  it  our  version 
of  the  rule  and  the  manner  of  its  application. 

The^statute  relied  upx}n  by  the  defendant,  to  avoid  the  pay- 
ment of  his  note,  is  that  of  June,  1822,  (Hutch.  Dig.  512.)  He 
relies  upon  the  fourth  section,  substantially  recited  in  his  special 
pleas,  and  says  the  plaintiff  cannot  recover  upon  the  note,  as  it 
was  given  for  an  illegal  consideration,  from  the  plaintiff's  having 
faJleo,  before  he  sold  the  negroes,  to' comply  with  the  directions  in 
the  fourth  section.  The  sixth  section  declares  that  both  the  seller 
and  the  buyer  of  such  slaves  shall  pay  one  hundred  dollars  for 
every  slave  so  sold  or  purchased.  The  two  sections,  considered 
conjunctively,  seem  to  us  to  imply  that  the  penalty  only,  with- 
out any  other  loss  to  either  the  seller  or  the  buyer,  was  to  be 
inflicted.  The  subject-matter  and  the  sufficiency  of  the  penalty 
relatively  to  the  value  of  a  slave,,  to  prevent  the  mischief  aeainst 
which  the  legislature  mean,t  to  guard,  imply  that  the  legislature 
did  not  mean  that  sutjh  a  contract  should  not  be  enforced  in  a 
court  of  justice.  Besides,  as  the  act  was  meant  to  prevent  con- 
vict negroes  from  being  brought  into  the  State  for  sale,  and 
another  penalty  for  that  offence  is  to  be  inflicted,  severer  than 
that  of  the  sixth  section,  without  a  forfeiture  of  the  slave  or  any 
provision  for  his  removal  from  the  State,  it  cannot  have  been  in- 
tended that  the  disregard  of  precautionary  directions,  for  the 
importation  of  slaves  for  sale  was  to  be  visited  with  its  penalty, 
ana  the  indirect  forfeiture  by  the  seller  of  the  price  of  them,  by 
denying  to  him  the  aid  of  courts  to  enforce  a  contract  of  sale  for 
negroes  who  were  not  convicts.  This  statute  must  be  inter- 
preted as  all  other  statutes  are  liable  to  be.  The  State's  policy 
was  to  exclude  all  negroes  tainted  with  crime.  For  aught  that 
appears  in  the  pleadings,  the  defendant  bargained  for  the  negroes, 
knowing  that  they  were  brought  into  the  State  as  he  says  they 
were.  If,  then,  there  was  a  violation  of  the  law  by  his  purchase,  he 
stands  in  pan  delicto  with  the  seller,  with  this  difference  between 
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them,  that  he  is  now  seeking  to  add  to  his  breach  of  the  law  the 
injustice  of  retaining  the  negroes  without  paying  for  them.  And 
he  might  do  so  if  the  statute  was  such  as  it  is  represented  to  be 
in  his  pleas.  The  law  will  not  aid  either  of  two  parties  who  are 
in  part  delicto  in  the  violation  of  a  statute.  Whatever  may  be 
stated  in  a  contract  for  an  iUegal  purpose,  a  defendant,  against 
whom  it  is  sought  to  be  enfor^,  may,  to  prevent  it,  show  both 
the  turpitude  of  himself  and  the  plaintiiil  Lord  Mansfield  said 
with  a  very  proper  sensibilitv  of  the  injustice  of  such  a  plea,  ana 
of  the  policy  which  permits  it  to  be  insisted  upon,  "  The  objec- 
tion, that  a  contract  is  immoral  or  illegal  as  between  plaintiff 
and  defendant,  sounds  at  all  times  very  iU  in  the  mouth  of  a 
defendant  It  is  not  for  his  sake,  however,  that  the  objection  is 
ever  allowed,  but  it  is  founded  on  general  principles  of  policy, 
which  the  defendant  has  the  advantage  of,  contrary  to '.the  real 
justice,  as  between  him  and  the  plaintiff."  Such  is  the  law,  and 
the  defendant  would  have  the  advantage  if  he  had  not  mistaken 
the  statute  under  which  it  is  claimed. 

It  is  a  rule,  if  effects  and  consequences  shall  result  firom  an 
interpretation  of  a  statute  contrary  and  in  opposition  to  the 
policy  which  it  discloses,  or  substantially  avoiding  the  infliction 
of  a  penally  upon  the  transgressor,  that  such  an  interpretation 
must  be  rejected.  In  this  case,  the  interpretation  contended  for 
in  behalf  of  the  defendant  does  both.  One  of  them  has  already 
been  stated.  It  is,  that  it  vA>tdd  lead  to  the  infliction  of  a  se- 
verer penalty  for  the  disregard  of  the  directions  for  buying  slaves 
for  sale  who  are  not  convicts,  than  the  statute  imposes  upon  those 
who  shall  bring  convict  slaves  into  the  State. 

Further,  the  penalty  in  the  sixth  section,  upon  such  as  do  not 
comply  with  the  directions  in  the  fourth,  is  to  be  equally  inflicted 
upon  the  buyer  and  the  seller. 

Make,  then,  this  contract  void,  by  the  application  of  the  rule 
pari  delicto  potior  conditio  est  defendentis  et  possidentis^  and  the 
defendant,  in  the  event  of  his  conviction  for  transgressing  the 
statute,  would  be  substantially  released  from  the  penalty  as  to 
all  the  objects  for  which  punishment  is  ever  inflicted ;  because, 
having  the  power  to  retain  the  negroes,  he  would  pay  the  fine 
from  their  labor,  or  would  get  them  for  only  so  much  less  than 
he  bfiurgained  to  give  for  them.  In  other  words,  the  seller,  if 
convicted  too,  would  pay  his  own  and  the  buyer's  fine.  Again, 
as  the  rule  is  not  allowed  for  the  benefit  of  either  party  to  an 
illegal  contract,  but  altogether  upon  grounds  of  public  policy, 
we  do  not  think  that  public  policy  calls  for  the  application  of  it 
in  this  case,  as  the  defendant  might  keep  the  slaves  which  he 
bought  from  the  plaintiff  within  the  State  of  Mississippi,  con- 
trary to  the  law  which  forbade  the  sale  of  them. 
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Such  decided  advantages,  to  one  of  two  who  have  violated  % 
statate  by  a  contract,  coidd  not  have  been  meant  by  the  Legitf-' 
latore  of  Mississippi. 

It  is  ^tifying  to  us,  that  the  conclusion  at  which  we  have 
arrived  is  sustained  by  the  subsequent  legislation  of  Missis* 
sippL  In  1837,  (Hutch.  Dig.  535,)  an  act  was  passed  repeal- 
ing the  act  permitting  slaves  to  be  brought  into  the  State  for 
safe.  In  addition/to  tiie  penalty,  it  is  declared  in  terms  that  all 
contracts  in  contravention  of  it  shall  be  void.  There  could  not 
be,  from  statutes  in  pari  nuUerid^  especiallv  in  one  repealing 
another  and  substituting  new  conditions  and  penalties  upon  the 
same  subject-matter  of  both,  a  stronger  circumstance  to  show, 
that  under  the  first  statute  in  order,  contracts  in  violation  of  it 
were  not  meant  to  be  irrecoverable  by  suit  Our  judgment 
in  this  case  is,  that  the  contract  is  not  void,  and  that  the  defend- 
ant can  take  nothing  by  his  pleas. 

We  aife  aware,  that  decisions  have  been  made  in  the  courto  of 
AGasissippi  seemingly  in  conflict  with  this ;  but  they  are  only  so 
in  appearance.  None  of  them  were  made  until  after  the  constitu- . 
tion  of  Mississippi  of  1817  had  been  superseded  by  that  of  1832. 
We  have  said,  more  than  once,  and  now  say  again,  that  the  clause 
in  the  constitution  of  1832,  prohibiting  the  introduction  of 
daves  intp  the  State  as  merchandise,  was  inoperative  to  prevent 
it  until  the  legislature  acted  upon  it  ^e  have  read  all  that  has 
been  officially  written  in  opposition  to  that  conclusion  without 
having  our  confidence  in  its  correctness  at  all  shaken. 

We  shall  direct  the  reversal  of  the  judgment  in  this  case. 

Mr.  Justice  McLEAN  and  Mr.  Justice  CURTIS  dissented. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record,  from  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Mississippi,  and  was  argued  by  counsel. 
On  consideration  whereof,  it  is  now  here  ordered  and  adjudged 
by  this  court,  that  the  judgment  of  the  said  Circuit  Court  in 
this  cause  be,  and  the  same  is  hereby',  reversed,  with  costs ;  and 
that  this  cause  be,  and  the  same  is  hereby,  remanded  to  the 
said  Circuit  Court,  with  directions  for  further  proceedings  to  be 
had  therein,  in  conformity  to  the  opinion  of  this  court. 
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Thb  United  fiTATBS,  Plaihtipps,  in  ersob,  v.  Daniel  U. 
'  Bbomlbt. 

The  Mt  of  Congprew  pe«ed  on  die  Sd  of  Maidi,  1845,  (5  Stit  «t  Leige,  736,)  foridds 
die  tnuMpoitetion  of  letten,  oeckeges,  or  other  meiliihlft  mettar,  exo^  micfa  aa  maj 
have  rdraon  to  lome  part  of  the  caigo  or  tome  artide  at  the  same  time  oooTejed  in 
a  ftage  or  other  TeUde,  when  anch  tnuuportation  ia  over  a  mail  nmte. 

A  letter  or  order,  ahhon^  tfnaealed,  directmg  tobaooo  to  he  aent  by  the  retam  boat 
aa  a  ebnunerdal  tnuisaction,  waa  within  the  orohibition  of  the  Statute. 

Under  the  act  of  Consresa  paaaed  on  the  Slat  of  ICaj,  1844,  (5  Stat  at  Large,  658,) 
directhiff  that  final  jndgmenta  in  a  dnniit  obnrt  in  anj  dril  action  hroogfat  by  the 
United  Btatea  for  the  enforcement  of  the  rerenne  laws  may  be  veriewed  in  this 
oowt  withont  regard  to  the  snm  or  Talne  in  controTeny,  thia  court  can  ezerciM 
jnrifldiction.  T&  rerenne  of  the  Post-Office  Department  is  a  part  of  the  rerenne 
of  ifae  gofenunent* 

-^  - 

This  case  was  bronirht  up  by  writ  of  eiror,  from  the  Ciicuit 
Conrt  of  the  United  States  for  the  Northern  District  of  New 
York. 

It  was  an  action  of  debt  on  statute,  commenced  in  the  Dis- 
Irict  Ck>nrt  of  Northern  New  York,  founded  on  the  tenth  section 
of  the  act  of  3d  Maich,  1845 :  ^  An  act  to  reduce  the  rates  of 
postage ;  to  limit  the  use,  and  conect  the  abuse,  of  the  franking 
privilege ;  and  for  the  prevention  of  frauds  on  the  revenue  oi 
the  Post-Office  Department." 

The  section  is  as  follows :  ^  That  it  shall  not  be  lawful  for  any 
stage-coach,  railroad  car,  steamboat,  packet-boat,  or  other  vehide 
or  vessel,  nor  any  of  the  owners,  manager^  servants,  or  crews  of 
either,  which  regulariy  performs  trips  at  stated  p^iods  on  a  post- 
route,  or  between  two  or  more  cities^  towns,  or  other  places,  from 
one  to  the  other  of  which  the  United  States  mail  is  regularly 
conveyed  under  the  authority  of  the  Post-Office  Department,  to 
transport  or  convey,  otherwise  than  in  the  mail,  any  letter  or 
letters,  packet  or  packages  of  letters,  or  other  mailable  matter 
whatsoever,  except  such  as  may  have  relation  to  some  part  of 
the  cargo  of  sucn  steamboat,  packet-boat,  or  other  vessel,  or  to 
some  article  at  the  same  time  conveyed  by  the  same  stage-coach, 
raihoad  car,  or  other  vehicle ;  and  excepting  also  newspapers, 
pamphlets,  magazines,  and  periodicals;  and  for  every  such 
offence,  the  owner  or  owners  of  the  stage-coach,  railroad  car, 
steamboat,  packet-boat,  or  other  vehicle  or  vessel,  shall  forfeit 
and  pay  the  sum  of  one  hundred  dollars ;  and  the  driver,  captain, 
conauc^r,  or  person  having  charge  of  any  such  stage-coach, 
railroad  car,  steamboat,  padcet-boat,  or  other  vehicle  or  vessel 
at  the  time  of  the  commission  of  any  such  offence,  and  who 
shall  not  at  that  time  be  the  owner  thereof,  in  whole  or  in  part, 
shall  in  like  manner  forfeit  and  pay,  in  every  such  case  of  offence, 
the  sum  of  fi%  dollars."    6  Stat  at  Large,  736. 
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What  constitates  mailable  matteri  is  defined  in  the  fifteenth 
section.     lb.  737. 

The  declaration  contains  ten  conntB,  and  in  mibfltance,  they 
all  and  each  of  them  charge,  that  Bromley,  the  defendant,  was 
the  captain  of  the  packet-boat  Empire,  whidi  regularly  per- 
formed  trips,  at  stated  periods,  between  t^o  places,  from  one  to 
the  other  of  which  places  the  United  States  mail  was  regolariy 
conveyed,  under  the  authority  of  the  Post-Office  Department,  to 
wit,  between  Albion  and  Rochester ;  and  that  the  said  packet- 
boat,  and  the  said  defendant  so  being  such  captain,  and  the 
managers,  servants,  and  crews  of  the  said  packet-boat,  did, 
while  the  said  defendant  was  such  captain  tnereof,  and  while 
the  said  packet-boat  did  regularly  perform  trips,  at  stated  peri* 
ods,  between  the  said  places,  the  said  United  States  mail  b^ing 
regularly  conveyed,  under  the  authority  of  the  Pos^Office  De- 
partment, from  one  to  the  other  of  the  said  places,  transport  and 
convey,  otherwise  than  in  the  mail,  divers  letters,  packets,  and 
packages  of  letters,  to  wit,  ten  letters,  ten  packets,  and  ten  pack- 
ages of  letters,  then  and  there  being  mailable  matter,  other  than 
newspapers,  &c. ;  and  which  said  letters,  packets,  and  packages 
of  letters,  did  not,  nor  did  any  or  either  of  them,  have  relation  to 
any  part  of  the  cargo  of  the  said  packet-boat,  from  one  to  the 
other  of  the  said  places,  from  one  to  the  other  of  which  said 
places  the  United  States  mail  was  then  and  there  regularly 
conveyed  as  aforesaid,  under  the  authority  of  the  Post-Ofiice 
Department,  contrary  to.  the  intent  of  the  act ;.  whereby  the  de- 
fendant did  then  and  there  forfeit,  and  became  liable  to  pay  the 
plaintifis  the  sum  of  fifty  doUars ;  by  means  whereof  an  action 
hath  accrued  to  the  plaintiflfa  to  demand  and  have  of  and  from 
the  defendant  the  sum  of  fifty  dollars. 

.  To  this  declaration  the  de&ndant  plefuled  nil  debetj  to  which 
theplaintiffs  joined  issue. 

The  cause  coming  on  to  be  tried,  the  plaintiffs  offered  certain 
evidence  set  forth  in  tKe  bill  of  exceptions,  as  follows  : 

Wallace  Sherman,  to  whom  it  was  objected  on  behalf  of  the 
defendant,  that  he  was  informer  in  the  case,  but  the  court  over- 
ruled the  objection. 

The  said  witness  was  therefore  examined  in  chief  by  the  said 
United  States  Attorney,  and  testified,  that  he  was  clerk  in  the 
post-office  at  Albion,  from  about  the  middle  of  August,  1846, 
during  all  which 'time  the  mail,  was  regularly  carried  under  the 
authority  of  the  Post-Office.  Department,  between  Albion  and 
Rochest^^  New  York,  daily.  H.  I.  Sickles  was  postmaster  at 
Albion ;  tiiat  he  had  seen  tne  defendant,  and  knew  him  by  sight ; 
that  he  believed  he  was  captain  of  the  packet-boat  Empire,  on  the 
Erie  Canal,  in  1845,  and  port  of  1846 ;  that  the  packet-boat  Em- 
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pile,  during  the  season  of  mmgation,  tierformed  regular  iripa 
between  Rochester  and  Buffalo ;  that  Albion  was^on  the  canal 
between  Bodbester  and  BnflBdo ;  that  he  had  seen  Kelsev»  the 
steward  of  the  boat ;  that  he  was  steward  of  the  boat  while  the 
defendant  was  captain  ;  that  he  saw  a  letter  or  letters  given  to 
Kelsey  in  1846,  he  thought  in  May ;  that  it  was  while  the  de- 
fendant was  captain,  ana  while  the  boat  was  at  Albion;  Kelsey 
was  the  steward  of  the  boat,  which  was  going  from  Bui&lo  to 
Bochester ;  that  he  thought  two  letters  were  given  to  him,  one 
by  Brsinard  and  one  by  Farmlee ;  that  he  did  not  know  as  any 
thinff  else  was  given  to  the  steward ;  that  he,  the  witness,  -wss 
not  &r  off;  that  he  did  not  know  whether  both  the  letters  were 
given  to  the  steward  at  the  same  instant  of  time. 

On  cross-examination  by  the  counsel  for  the  defendant,  this 
witness  testified  that  this  was  between  10  and  11  o'clock  at 
nig^t ;  the  boat  did  not"  stop  at  Albion  over  fifteen  minutes ; 
that  on  the  occasion  spoken  of  he  and  one  White  got  on  the 
boat ;  that  he  had  seen  the  defendant  on  the  boat  Empire  since 
that  time ;  that  he  did  not  abandon  the  boat  very  early  in  1846 ; 
that  after  the  defendant  quit,  Kelsey  run  the  boat  as  captain ; 
that  he,  the  witness,  was  not  acquainted  with  Brainard,  who 
was  a  tobacco  peddler ;  Parmlee  attended  the  bar  at  the  Mansion 
House  in  Albion ;  the  papers  handed  to  the  steward  were  folded 
in  the  shape  and  size  of  letters ;  he,  the  witness,  did  not  know 
whether  thev  were  sealed  orinot ;  Kelsey  got  on  the  boat  after 
he  took  the  letters ;  they  did  not  contain  over  one  sheet  of  paper 
each. 

On  a  reexamination  by  the  said  United  States  Attorney,  the 
witness  testified,  that  he  saw  the  report  of  the  case  by  the  post- 
master to  the  United  States  Attorney.  It  is  shown  to  and  iden- 
tified  by  the  witness,  who  stated  the  report  to  be  dated  May  7, 
1846. 

William'  V.  White' was  then  called  as  a  witness  for  the  said 
United  States,  and  testified  that  he  resided  at  Brockport,-and 
was  at  Albion  in  the  spring  of  1846,  he  thought  in  May,  and 
stayed  at  Albion  from  dark  until  10  or  11  o'clock  the  same 
night ;  and  then  went  from  Albion  to  Rochester  in  the  packet- 
boat  Empire,  of  which  the  defendant  was  the  captain. 

That  the  last  witness,  Sherman,  came  down  to  the  wharf  to 
see  the  witness  off.  That  he,  the  witness,  did  not  see  any  thing 
handed  to  the  steward,  or  any  hand  on  the  boat.  That  he 
arrived  at  Bochester  about  7  o'clock  the  next  morning,  and  saw 
Kelsey,  the  steward,  have  something  of  paper,  which  he  handed 
to  a. boy.  That  he  did  not  see  the  size  of  ^he^paper,  or  whether 
sealed  or  open.  That  he  did  liot  see  firom  what  part  of  his  per- 
son the  steward  took  the  paper.     That  the  boy  to  ^hom  the 
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paper  was  delivered  belonged  to  the  boat ;  he  thought  there  was 
no  more  than  one  paper,  and  that  he  shotdd  think  they  were 
folded.  That  he  did  not  notice  any  writing  on  the  papers. 
That  this  was  almost  half  an  hour  after  the  boat  arriv^  at 
Rochester.  The  said  United  States  Attorney  thereupon  asked 
the  said  witness  whether  the  said  steward,  when  he  gave  the 
said  papers  to  the  boy,  gave  any  directions  to  the  boy  in  respect 
to  said  papers.  And  the  said  counsel  for  the  said  defendant  did 
then  and  there  object,  and  insist  that  the  said  question  was  im- 
proper, and  that  the  said  witness  ought  not  to  answer  the  same. 
And  the  said  court  did  thereupon  then  and  there  decide,  that 
the  said  question  was  incompetent,  and  that  tiie  same  should 
not  be  answered  by  the  witness ;  to  which  opinion  and  decision 
the  said  United  Steites  Attorney  did  then  and  there  except. 

On  oross-examination,  the  said  witness  testified  that  he  was 
with  Sherman  most  of  the  time  after  nine  o'clock  of  the  even- 
ing of  the  transaction  spoken  of,  until  the  packet-boat  left 
Albion.  That  it  was  between  the  Ist  and  15th  of  May,  1846. 
That  the  defendant  was  on  the  boat  as  captain  that  night 

James  Brainard  was  then  called  and  sworn  as  a  witness  on 
behalf  of  the  United  States,  and  testified  that  in  May,  1846,  he 
was  at  work  peddling  tobacco  for  Mr.  Pahner ;  that  he  was  at 
Albion  every  two  weeks,  and  thought  he  was  there  in  May ; 
that  he  was  there  the  forepart  of  the  week,  but  did  not  recollect 
the  time  of  the  month ;  that  he  recollected  offering  Kelsey  a 
letter  at  Albion  to  carry  to  Mr.  Palmer,  his  employer,  at  Roches- 
ter, and  Kelsey  would  not  carry  it,  and  said  he  was  not  permit- 
ted to  carry  letters.  That  this  was  in  fi-ont  of  the  hotel  at  Albion, 
at  10  or  11  o'clock  at  night ;  that  he  (the  witness)  kept  the  letter, 
and  wrote  an  order  on  his  employer  for  some  tobacco,  and  gave  it 
to  Kelsey  to  carry ;  that  he  wrote  it  op  a  half  sheet  of  paper,  and 
wrote*  it  half  oyer  and  tore  off  the  residue.  That  he  folded  it 
over  the  width  of  the  sheet,  and  then  once  at  right  angles  with 
the  first  fold,  and  directed  it  on  the  outside  to  Mr.  Palmer,  at 
Kochester.  That  the  order  to  Mr.  Palmer  was  a  request  to  send 
some  tobacco  to  him  (the  witness)  at  Albion,  by  the  boat  Em- 
pire, or  by  the,  first  boat;  and  the  witness  thinks  the  request  was 
to  send  it  by  the  first  bt>at ;  and  this  was  the  substance  of  the 
paper.  That  he  did  not  give  the  steward  any  thing  for  carrying 
the  letter.  That  he  received  the  tobacco  the  next  day.  He 
found  it  at  the  hotel  at  Albion,  when  he  came  back  firom  Berne 
Centre. 

On  cross-examination^  this  witness  testified,  that  he  supposed, 
when  he  wrote,  that  the'  Empire  would  be  the  first  boat  out  of 
Rochester,  after  -the  receipt  of  the  order  by  Palmer.  That  he 
told  Palmer  to  send  the  tobacco  bv  the  first  boat;  that  he  paid 
nothing  for  bringing  the  tobacco. 
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James  H.  Palmer  was  then  called  and  sworn,  as  a  witness  on 
behalf  of  the  United  States,  and  testified  that  he  was  the  per- 
son of  that  name  lefeired  to  in  the  testimony  of  the  last  wit- 
ness, and  had  charge  of  the  business  of  the  mrm  at  Rochester, 
for  whom  Brainard  was  peddling  tobacco  in  May,  1846.  That 
he  frequently  received  orders  from  Brainard  by  mail  and  other- 
wise ;  that  the  orders  were  all  destroyed ;  that  he  never  sent 
tobacco  to  peddlers  except  upon  orders,  unless  they  requested  it 
before  they  leffc  Rochester. 

On  cross-examination,  he  testified  that  he  recollected  sending 
tobacco  by  the  defendant's  boat,  in  May,  1846,  to  Brainard. 

William  Parmlee  was  then  sworn,  and  ccdled  as  a  witness  on 
behalf  of  the  United  States,  and  testified  that,  in  May,  1846, 
he  attended  bar  for  Mr.  Hopkins,  at  Albion.  That  he  did  not 
recollect  handing  any  paper  or  letter  to  Kelsey,  to  be  carried  bv 
him,  or  for  any  other  purpose ;  that  he  had  offered  letters  to  Kel- 
sey to  carry,  and  he  refuised  to  car^  them ;  that  he  recollected 
seeing  Bramard  giving  a  note  to  Kelsey,  written  on  two  thirds 
of  a  sheet  of  fomscap  paper,  and  folded  in  about  the  size  of  an 
ordinary  letter,  to  be  carried  to  Rochester. 

On  cross-examination,  the  witness  testified  that  the  boat 
Empire  brought  the  tobacco  firom  Rochester  for  Brainard ;  and 
he  (the  witness)  paid  the  steward  (Kelsey)  half  a  dollar  for 
bringing  it,  which  Brainard  afterwards  repaid  him. 

Said  Kelsey  was  then  called  as  a  witness  for  the  said  United 
States,  and  testified  that  in  May,  1846,  he  was  steward  of  the 
Empire.  The  defendant  was  captain  of  the  said  boat ;  that  he 
recoUected  the  circumstances  spoken  of  by  Brainard  and  Sher- 
man ;  that  Brainard  came  with  a  letter,  and  he  (the  witness) 
refused  to  take  it ;  and  that  he  soon  afterwards  brought  the  order 
spoken  of,  which  he  (the  witness)  took,  and,  when  he  arrived  at 
ilochester,  sent  to  Mr.  Palmer,  and  received  the  tobacco  and 
carried  it  to  Albion,  for  which  he  received  a  half  dollar,  which  was 
a  perquisite  of  his  own. 

The  said  United  States  Attorney  thereupon  rested  the  said 
cause,  and  the  counsel  for  the  defendant  did  then  and  there  ask 
-the  said  judge  to  direct  the  said  jury  that  the  said  evidence  did 
not  establish  a  cause  of  action  against  the  said  defendant ;  and 
that  the  said  defendant,  upon  the  said  evidence,  was  entitled  to 
a  verdict;  and  the  said  judge  did  thereupon,  then  and  there  de- 
clare and  decide,  thdt  the  said  evidence,  so  as  aforesaid  given, 
did  not  establish  a  cause  of  action  against  the  said  defendant ; 
and  that  the  said  paper,  carried  and  conveyed  by  the  steward  of 
the  said  boat,  from  Albion  to  Rochester,  as  aforesaid  described 
by  the  witnesses,  was  not  a  letter  or  mailable  matter  within  the 
meaning  of  tne  act  of  Congress,  but  was  a  paper  having  a  differ^ 
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ent  and  distinct  character  of  its  own,  and  conld  be  lawfully  car- 
ried  by  the  said  ste^^^ard  of  the  packet-boat  aforesaid;  and  did 
then  and  there,  for  the  reason  aforesaid,  direct  the  said  jury  to 
find'  a  verdict  for  the  said  defendant  To  which  said  opinion 
and  decision  the  said  United  States  Attorney  did  then  ana  there 
except ;  and  the  said  jury  did  thereupon,  in  pursuance  of  the  said 
opinion  and  decision,  without  leaving  the  box,  find  a  verdict  for 
the  defendant 

The  cause  was  afterwards  removed  by  writ  of  error  into  the 
Circuit  Court,  when  the  iudgment  of  the  iDistrict  Court  was 
aflSrmed. 

The  United  States  then  sued  out  writ  of  enror  and  brought 
the  case  up  to  this  court 

It  was  argued  by  Mr,  Crittenden^  Attomey-Gteneral,  for  the 
United  States,  and  by  JUr.  Sackettj  for  the  defendant  in  error. 

Mr.  Crittenden  contended : 

1.  That,  although  the  amount  in  controversy  is  under  the  sum 
of  two  thousand  dollars,  yet  this  court  has  jurisdiction,  under  the 
act  of  Slst  May,  1844 :  ^  An  act  to  amend  the  Judiciary  act, 
passed  the  24th  September,  1789,"  whereby  it  is  enacted,  ^  that 
final  judgments  in  any  Circuit  Court  of  the  United  States,  in 
any  civil  action,  brought  by  the  United  States,  for  the  enforce- 
ment of  the  revenue  laws  of  the  United  States,  or  for  the  collec- 
tion of  the  duties  due,  or  alleged  to  be  due,  on  merchandise  im- 
ported therein,  may  be  reexamined,  and  reversed  or  afiirmed  in 
the  Supreme  Court  of  the  United  States,  without  regard  to  the 
sum  or  value  in  controversy  in  such  action,  at  the  instance  of 
either  party."  5  Stat  at  Large,  658.  And  that  the  laws  re- 
lating to  the  revenue  of  the  Post-Office  Department  are  revenue 
laws,  within  the  meaning  of  the  above  act  The  act  under  which 
the  suit  is  brought  is  entitled  <<  An  act  to  reduce  the  rates  of 
postage,  &c.,  and  for  the  prevention  of  frauds  on  the  revenue  of 
the  Post-Office  Department"  6  Stat  at  Large,  736.  See  also 
act  of  3d  March,  1845 :  ^  An  act  to  change  the  organization  of 
the  Post-Office  Department,  and  to  provide  more  efiectually  for 
the  settlement  of  the  accounts  thereof,"  particularly  the  first, 
third,  twelfth,  and  forty-fifth  sections.    5  Stat  at  Large,  et  seq. 

2.  That  the  paper  conveyed  by  the  steward  of  the  packet* 
boat  Empire  was  a  letter  within  the  meaning  of  the  statute. 
See  testimony  of  Parmlee  and  Brainard. 

1st  The  law  under  which  the  suit  was  brought  is  a  revenue 
law,  and  is  to  be  liberally  construed,  so  as  to  effect  the  intention 
of  Congress.     Taylor  v.  ^^nited  States,  3  How.  197. 

2d.  A  letter  is  a  written       nmunication  from  one  person  to 
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another ;  neither  external  direction,  nor  sealing)  nor  enyelope, 
are  essential  to  a  letter. 

3d  The  paper  in  question  being  directed  externally,  was 
mailable  matter ;  that  is,  had  eyery  requisite  to  enable  it  to  be 
e£fectively  transmitted  by  post. 

4th.  'Hiat  here  was  an  attempt  to  6vade  the  statute.  The 
stex^^rd  rejected  what  he  describes  as  a  letter,  but  conveyed  a 
paper  with  the  same  contents  and  direction.  See  Kelsey's  tes- 
timony 

Mr,  SackeU  contended : 

1.  This  Court  has  no  jurisdiction,  less  than  |2,000  being  in 
controversy. 

The  act  of  31st  of  May,  1844,  (5  Stat  at  Large,  658,)  giving 
to  this  court  the  ri^ht  of  review,  on  error,  to  a  circuit  coiurt,  in 
all  ^  civil  actions  wt  the  enforcement  of  the  revenue  laws  of  the 
United  States,"  does  not  apply  to  the  act  under  which  this  suit 
is  brought  That  act  is  a  law  to  carry  out  the  power  vested  in 
Congress  in  relation  to  post-offices  and  post-roads,  and  not  a 
revenue  act     Art  1,  sec.  8,  of  the  Constitution. 

The  system  of  postages,  established  by  that  act,  is,  not  a  sys- 
tem of  revenue,  it  is  a  plan  of  compensation  for  the  services 
of  TOvemment  in  carrying  the  mails. 

Revenue  laws  must  be  uniform*  Sec.  8,  Constitution.  This 
law  is  t>ut  a  graduated  scale  of  rates  charged  for  labor  perform- 
ed. Indeed,  there  is  no  power  in  Congress  to  convert  its  power 
^  to  establish  post-offices  and  post^roads"  into  a  revenue  power. 
And  though  postages,  however  unequally  levied,  may  incident^ 
ally  produce  revenue,  they  are  not  levied  as  revenue.  Official 
fees  of  marshals,  attorneys,  &c.,  that  go  into  the  Treasury,  may 
as  well  be  claimed  to  arise  from  the  taxing  or  revenue  power. 

But  if  this  be  held  to  be  a  revenue  law,  query,  does  the  act 
of  31st  of  May  reach  suits  for  penalties  for  its  violation  ?  Such 
suits  are  not  suits  to  enforce  the  law,  but  to- punish  for  a  breach 
of  it 

2.  The  paper  carried  by  Kelsey  was  not  "  mailable  matter." 
It  was  not  a  letter,  and  there  is  no  other  specification  of  "mail- 
able matter,"  except  letters,  by  which  this  case  is  even  sup- 
posed to  be  embraced.  The  parties  acted  sincerely,  and,  as 
they  believed,  lawfully.  It  is  said,  on  the  other  side,  that  the 
same  thine  was  contamed  in  the  order,  that  was  in  the  destroyed 
letter.  There  is  no  proof  of  this ;  but  if  true  it  is  of  no  legal 
consequence.  The  same  word  might  have  been  sent  verbally, 
and  it  would  have  been  as  much  an  evasion  in  one  case  as  the 
other,  so  far  as  payment  was  concerned. 

This  paper  was  not  a  letter,  a  packet^  or  package;  it  was  an 
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open  request,  a  raemomndiim.  To  compel  Buch  papers  to  pass 
thiongh  the  mails  would  be  a  most  useless  clog  to  business,  and 
utterly  derange  the  customs  and  conveniences  of  society.  It  is 
not  intended  by  the  post-office  act  to  comoel  business  into  the 
mails,  but  only  to  prevent  what  naturally  belongs  to  tiiem 
firom  being  drawn  out  by  private  hands.  5  Stat  at  Large,  737, 
sec.  15. 

3.  If  the  paper  earned  was  ^<  mailable  matter,^'  standing 
alone,  it  was  not  so  in  its  connection  with  the  "  cargo  "  of  the 
boat  The  act  clearly  contemplates  that  boats  and  vessels  may 
do  ilieir  own  business  in«relation  to  their  own  cargo,  whetiher  on 
board  or  to  be  procured.  This  will  be  seen  firom  the  language 
of  the  act  The  10th  section,  in  stating  the  exceptions,  says,  ^  ex- 
cept such  as  may  have  relation  to  some  part  of  the  cargo  of 
such  steamboat,  packetrboat,  or  vessel,  or  to  some  article  at  ihe 
same  time  conveyed  by  the  same  stage-coach,  railroad  car,  or 
other  vehicle." 

In  fact,  if  vessels  on  lakes,  rivers,  and  canals,  are  not  to  be 
permitted  to  cairy  memorandums  or  orders,  in  relation  to  their 
cargo,  either  on  board  or  to  be  procured,  they  will  suffer  endless 
inconvenience.  For  instance,  a  boat  is  passing,  and  a  shipper 
wishes  ^^  cargo  "  put  on  board  a  few  miles  ahead ;  the  mail  may 
not  pass  in  three  days ;  he  wants  to  send  by  the  boat  an  order 
to  his  agent  to  ship,  und»  the  rule  contended  for  he  cannot  do 
it 

4.  The  act  is  a  penal  one,  and  must  be  construed  strictly.  Its 
penal  character  is  very  extmordinary.  It  makes  the  innocent 
pay  the  penalty  for  the  guilty.     So  in  this  case. 

Mr.  Justice  McLE  AN  delivered  the  opinion  of  the  court 

This  is  a  case  on  ezror,  firom  the  Circuit  Court  of  the  North- 
em  District  of  New  York. 

An  action  of  debt  was  brought  in  the  District  Court,  under 
the  tenth  section  of  the  act  of  the  3d  of  March,  1825.  entitled 
^'An  act  to  reduce  the  rates  of  postage,  &c.,  and  for  the  pre- 
vention of  firauds  on  the  revenue  of  the  Post-Office  Depart- 
ment" It  prohibits,  under  the  penalties  provided,  any  stage- 
coach, railroad  car,  steamboat,  or  other  vehicle  or  vessel.  Or  anv 
of  the  owners,  managers,  servants,  or  crews  of  eitiier,  which 
regularly  performs  trips  on  a  post-route,  on  which  the  mail  is 
carried,  from  transporting  letters,  packages,  or  other  mailable 
matter,  except  such  as  may  have  relation  to  some  part  of  the 
cargo,  or  to  some  article  at  the  same  time  conveyed  in  a  stage 
or  other  vehicle. 

The  declaration  charged  the  defendant  Bromley,  as  the  cap- 
tain of  the  packet-boat  Empire,  which  regularly  performed  trips 
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on  the  canal  between  Albion  and  Rochester,  in  the  State  of 
New  York,  on  which  line  the  mail  was  transported,  under  the 
authority  of  the  Post-Office  Department,  with  'bansporting, 
otherwise  than  in  the  mail,  divers  letters,  packets,  and  packages 
of  letters,  then  and  there  being  mailable  matter,  other  than  news- 
papers, &c,  not  having  relation  to  the  cargo. 

The  defendant  pleaded  nil  debet^  and  the  plaintif!s  joined 
issue. 

Evidence  Was  piven  to  show  that  the  defendant  was  captain 
of  the  boat  Empire,  which  performed  trips  between  the  places 
stated,  and  that  the  mail  was  regularly  conveyed  on  the  same 
route  in  1845  and  1846.  That  Brainard,  one  of  the  witnesses, 
gave  a  note  to  Kel^ey,  the  steward  of  the  boat,  written  on  two 
thirds  of  a  sheet  of  foolscap  paper,  and  folded  the  size  of  an 
ordinary  letter,  with  a  direction  upon  it,  to  be  carried  to  Roches- 
ter. That  the  letter  was  an  order  to  Mr.  Palmer  for  tobacco, 
which  was  sent  bv  the  return  boat,  and  for  which  Kelsey,  tlie 
bearer,  received  fiity  cents. 

The  testimony  being  closed,  the  defendant  prayed  the  judge 
to  instruct  the  jury  that  it  did  not  establish  a  cause  of  action 
against  the  defendant ;  and  the  judge  instructed  the  jury  that 
the  paper  conveyed  by  the  steward  of  the  boat,  Kelsey,  from 
Albion  to  Rochester,  as  sworn  to  by  the  witnesses,  was  not  a 
letter  or  mailable  matter,  within  the  meaning  of  the  act  of  Con- 
gress ;  but  was  a  paper  having  a  difFerent  and  distinct  character 
of  its  own,  and  could  be  la^ully  carried  by  the  said  steward 
of  the  packet-boat  aforesaid,  and  did  therefore  direct  the  jury 
to  find  for  the  defendant,  which  they  did ;  and  to  which  instruc- 
tion the  plaintiff  excepted. 

The  cause  was  afterwards  removed  to  the  Circuit  Court  by 
writ  6{  eiror,  and  by  which  court  the  judmaent  of  the  Bbtrict 
Court  was  affirmed.  This  judgment  of  affirmance  is  now 
before  us  for  revision. 

This  writ  of  error  was  issued  under  the  act  of  the  Slst  of 
May,  1844,  entitled  ^  An  act  to  amend  the  Judiciary  Act  passed 
the  24th  September,  1789,  which  provides  that  final  judgments 
in  any  Circuit  Court  of  ihe  United  States,  in  any  civil  action 
brought  by  the  United  States  for  the  enforcement  of  the  reve- 
nue laws  of  the  United  States,  or  for  the  collection  of  the  duties 
due  on  merchandise  imported  therein,  may  be.  examined,  and 
reversed  or  affirmed  in  the  Supreme  Court  -of  the  United  States, 
without  regard  to  th6  sum  or  value  in  controversy  in  such  action, 
at  the  instance  of  either  party." 

That  the  act  which  prescribes  the  offence  charged  is  a  revenue 
law,  there  would  seem  to  be  no  doubt.  In  its  titie,  it  is  declared 
to  be  an  act  to  reduee  the  rates  of  postage,  and  for  the  "pre- 
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Yention  of  firaads  on  the  revenue  of  the  Post-Office  Depart- 
ment" In  its  character  and  object  it  is  a  revenue  law^  as  it  acts 
upon  the  rates  of  postage  and  increases  the  revenue  by  prohibit- 
ing and  punishing  fraudulent  acts  which  lessen  it.  Under  the 
act  of  lo36,  the  revenue  of  the  Post-Office  Department  is  paid 
into  the  treasury.  Revenue  is  the  income  of  a  State,  and  the 
revenue  of  the  Post-Office  Department,  being  raised  by  a  tax 
on  mailable  matter,  conveyed  in  the  mail,  and  which  is  dis- 
bursed in  the  public  service,  is  as  much  a  part  of  the  income 
of  the  government  as  moneys  collected  for  duties  on  imports. 

We  think  the  instruction  of  the  court  was  erroneous.  The 
letter  or  order,  as  it  is  called  by  some  of  tiie  witnesses,  was 
folded  in  the  form  of  a  letter  and  directed  as  such,  though  it 
was  not  sealed.  A  seal  was  not  necessary  to  constitute  it  a 
letter  or  to  make  it  chargeable  with  postage.  The  letter  was 
not  within  the  exception  of  the  statute,  as  it  did  not  relate  to 
the  cargo  or  to  any  article  on  board  of  the  boat  It  was  an 
order  for  tobacco  on  Mr.  Palmer,  of  Rochester,  who  was  a  dealer 
in  that  article.  Among  merchants,  an  order  to  the  wholesale 
dealer  for  merchandise  is  a  common  subject  of  correspondence. 
And  it  may  be  doubted  whether  any  other  subject  can  be  named 
on  which  more  letters  are  T^itten  and  forwarded  in  the  mail 
Two  thirds  of  the  half  sheet  which  composed  the  letter  was 
covered  with  writing,  from  which  an  inference  may  be  drawn, 
that  something  more  than  a  mere  order  for  goods  was  requested 
by  the  writer.  But  an  order  for  goods,  folded  and  directed  as  a 
letter,  is  clearly  mailable  matter,  and  a  conveyance  of  it,  as 
charged,  is  a  violation  of  the  law. 

The  judgment  of  the  Circuit  Court  is  reversed,  and  the  cause 
is  remanded  to  that  court  for  farther  proceedings,  acoording  to 
law. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record,  from  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  New  York,  and  was  argued  by  counsel. 
On  consideration  whereof,  it  is  now  here  ordered  and  adjudged 
by  this  court,  that  the  judgment  of  the  said  Circuit  Court  in 
tnis  cause  be,  and  the  same  is  hereby,  reversed ;  and  that  this 
cause  be,  and  the  same  is  hereby,  remanded  to  the  said  Circuit 
Court  for  farther  proceedings  to  be  had  therein,  according  to 
law. 


VOL.  xn. 
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Hall  'Neilson,  (United  States)  PlaIntifp  in  error,  v, 
Clark  B.  Lagow,  David  H.  Lagow,  and  Elizabeth  8. 
Lagow,  Children  and  Devisees  of  Wilson  Lagow,  de- 
ceased. 

The  act  of  CongresSi  passed  on  Ist  Maj,  1820,  (3  Stat,  at  Lai^  568,)  enacts,  "  That 
no  land  shall  be  purchased  on  account  of  the  United  States,  exo^t  nnder  a  Jaw 
anchorizing  such  purchase."  ^ 

Where  land  was  convejrcd  to  trustees,  for  the  purnose  of  paying  a  debt  due  to  the 
United  States,  and  the  highest  court  of  a  State  aecided  against  a  title  set  tip  under 
that  deed,  upon  the  cround  that  the  deed  was  in  riolatton  of  the  act  of  Congresi, 
this  court  has  jnrisdictiott,  under  the  twenty-fifth  section  oC  the  Judidaiy  Act,  to 
rcYiew  that  decision. 

The  deed  to  the  trustees  bemg  an  authority  to  sell  so  much  of  the  land  as  might  be 
necessary  to  pay  the  debt,  this  was  not  such  a  purdiase  as  is  forbidden  by  iSbfb 
statute.  Nor  does  the  act  of  Consress  prohibit  the  acquisition,  directlj,  by  the 
United  States,  of  the  legal  title  to  land,  when  it  is  taken  by  way  of  security  for  a 
debt 

Where  the  trustees  purchased,  and  paid  for  out  of  money  belonging  to  die  United 


States,  the  equitable  title,  where  the  legal  title  to  the  land  had  been  preyioiisly 
veyed  to  them,  the  acquisition  of  this  equitable  title  was  nothing  more  than  relieT- 
ing  the  land  of  an  incumbrance,  and  was  not  such  a  purchase  as  was  forbidden  by  the 
■tatata. 

Where  the  gro  mds  of  the  decision  of  the  Supreme  Court  of  the  State  are  not  stated 
in  the  recon  ,  this  court  will  look  into  the  bill  of  exceptions  taken  in  the  court  of 
original  juri^iction,  to  see  what  points  were  carried  up  to  the  Supreme  Covrt,  and 
whether  they  were  necessarily  involved  in  the  judgment  of  the  Supreme  Court. 

A  deed  to  trustees  and  their  successors  in  trust  to  sell  and  convey  a  fiee-simple  abso- 
lute, vested  such  an  estate  in  dicm  without  the  insertion  of  the  word  **  heirs "  In  the 
deed. 

This  case  was  brought  up  from  the  Supreme  Court  of  Indiana, 
by  a  writ  of  error  issued  under  the  35th  section  of  the  Judiciary 
Act.  It  originally  stood  in  the  name  of  Wilson  Lagow,  the 
ancestor  of  the  present  defendants  in  error. 

The  point  involved  was  the  construction  of  the  act  of  CJon- 
gress,  passed  on  the  1st  May,  1820,  (3  Stat  at  Large,  568,)  which 
forbids  land  from  being  purchased  on  account  of  the  United 
States  except  under  a  law  authorizing  such  purchase. 

At  a  preceding  term  of  this  court  a  motion  was  ma^e  to  dis- 
miss the  case  for  want  of  jurisdiction,  which  is  reported  in 
7  How.  772.  A  brief  history  of  the  case  is  there  given ;  and  a 
more  particular  one  is  given  in  the  presenldpinion  of  the  court, 
which  renders  any  further  statement  by  th©;  Reporter  unnecessary. 

It  was  argued  by  Mr.  Oillet  and  3^.  OriUenden^  /Attorney- 
Gteneral,)  for  the  plaintiff  in  error,  and  Mr.  ^ndah  for  tne  defend- 
ant in  error. 

The  counsel  for  the  plaintiff  in  error  contended,  that  the 
exposition  of  the  statute,  given  by  the  court,  if  true,  ren- 
ders null  the  security  given  by,  the  bank  for  the  debt  of 
|120,308,  and  interest  due  to  the  United  States ;  renders  null 
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•U  other,  aeenrities  taken  for  the  benefit  of  the  United  States 
upon  lands,  in  any  form  or  manner,  from  their  debtors  for  thirty 
years  last  past ;  and  until  after  that  statute  of  May  Ist,  1820,  shall 
be  modified  or  repealed,  it  annuls  the  titles  of  all  purchasers  of 
lands  under  securities  given  to  the  United  States  within  that 
period  by  their  debtors;,  for  the  instruction,  says  the  act  of 
Congress,  ^  means  any  and  every  mode  of  acquiring  an  interest 
in  real  estate  other  than  by  inheritance ; "  <^  and  the  interest 
which  the  bank  then  had  in  the  land  remained  in  the  bank." 

This  construction,  applied  to  the  facts  of  the  case,  has  ex- 
tended a  disabling  effect  of  the  act  of  Congress  to  the  uttermost ; 
has  strained  the  disability  to  a  mischievous  end,  not  within  the 
reason,  meaning,  and  intent  of  the  act;  has  misconceived  the 
purpose  of  the  statute ;  has  overlooked  the  settled  distinctions 
between  legal  titles  and  requiAJites,  between  titles  to  lands  and 
securities  for  money,  or  for  the  performance  of  an  act  deemed 
valuable  in  law ;  it  has  overturned  the  established  principles  re- 
specting deeds  of  trust  executed  to  assure  the  payment  of 
money;  in  fine,  it  has  perverted  a  statute  made  to  prevent  the 
Secretaries  of  the  Ihrt  sury.  War,  and  Navy  Departments,  from 
diverting  the  moneys  appropriated  from  the  objects  of  appropria- 
tion, from  spending  the  public  money,  and  running  the  govern- 
ment in  debt  on  account  of  purchase  of  lands,  into  a  statute  to 
inhibit  them  from  seeuring  and  collecting  debts  due  to  tiie 
United  States. 

By  the  deed  of  trust  the  trustees  had  a  discretion  to  demise 
and  leese  the  whole  or  any  part  of  the  said  lands,  lots,  and 
houses,  until  such  time  or  times  as  a  sale  or  sales  thereof  could 
be  made,  and  receive  and  take  the  rents  and  profits ;  ^<  also  to 
foreclose  the  said  mortgage  and  collect  the  said  notes,"  (to  wit, 
the  notes  of  Willis  Feflows,  of  $7,000,  for  the  purchase  of  the 
square  lot  surrounded  by  streets,  and  the  mortgage  on  the 
square  lot  to  secure  the  purchase-money,  which  notes  and  mort- 
gage were  assifi^ned  by  the  deed  of  trust  to  the  trustees,  and  the 
subject  of  the  decree  of  sale,  and  sale  and  deed  to  the  trustees, 
given  in  evidence  by  Neilson ; )  they  had  a  discretion  vested  in 
them,  or  a  majority  of  them,  as  to  the  sales  to  be  made,  '<  for 
cash, .or  on  credit,"  "on  such  terms,  and  in  such  parts  and  par- 
cels, as  to  them  shall  seem  most  advantageous,"  "retaining 
thereout,  however,  their,  the  said  trustees',  expenditures,  and  a 
reasonable  compensation  for  their  trouble  and  services,"  aiid, 
after  paying  the  debt  and  interest  due  by  the  bank  to  the  United 
States,  to  return  the  surplus  to  the  bank,  and  also  all  such  parts 
of  the  said  lands  and  premises,  either  in  fee  or  in  mortgage,  as 
shall  remain  unsold,"  &c.  pp.  10,  11,  12.  Such  being  the 
terois  of  the  deed,  the  land  must  remain  in  the  trustees  to  enable 
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them  to  perfonn  the  trust  Theiefoiei  the  statute  of  uses,  or 
statute  for  transferring  uses  into  possession,  did  not  operate  so 
as  to  transfer  the  land^  or  the  title,  or  the  possession,  to  the 
cestui  que  usCj  or  cestui  que  trusty  the  United  States.  2  Black. 
Com.  ch.  20,  p.  336. 

.  Upon  the  deed  of  trust  it  is  palpable  that  the  United  States 
are  not  the  purchasers  of  the  land,  the  title  is  not  in  them,  nor. 
the  possession;  all  that  they  have  a  right  to  is  the  money  arising 
out  of  the  rents,  issues,  and  profits,  and  sales,  when  made  by 
the  trustees ;  the  money,  to  the  sum  of  the  debt  and  interest 
due  from  the  bank,  as  mentioned  in  the  deed  of  trust,  was  all 
that  the  United  States  had  a  right  to  demand  and  have  from  the 
trustees ;  all  that  the  United  States  could  rightfully  demand  and 
enforce  in  a  court  of  eqility,  with  costs  of  suit  The  land  itself 
the  United  States  could  not  rightfully  demand  and  have,  either 
bv  a  suit  at  law  or  in  equity,  nor  the  possession  of  the  land 
The  deed  of  trust  was  but  a  security  for  money,  not  a  sale  and 
purchase  of  the  land  between  the  bank  and  the  United  States. 

That  the  defendant,  Neilson,  was  subjected  to  the  action  of 
Lagow,  and  to  judgment  of  eviction  from  the  land,  and  mulcted 
in  costs,  was  induced  solely  by  the  erroneous  construction  of 
the  statute  given  by  the  court  From  such  a  suit,  such  a  judg- 
ment, and  such  costs,  the  defendant,  Neilson,  had  the  right  and 
privilege  to  be  exempted;  he  claimed  his  right,  privilege,  and 
exemption,  but  was  deprived  of  them  by  the  erroneous  construc- 
tion of  the  statute  as  contained  in  the  bUl  of  exceptions  taken 
in  the  Circuit  Court  The  errors  assigned  in  the  Supreme 
Court  of  Indiana  brought  up  for  review  the  construction  of  the 
statute  as  contained  in  the  bill  of  exceptions.  The  Supreme 
Court  of  Indiana  affirmed  the  judgment  of  the  Knox  Circuit 
Court  in  all  things. 

Upon  the  jurisdiction  of  this  court  to.  revise  the  d^sion  of 
the  Supreme  Court  of  Indiana,  as  being  a  case  properly  within 
the  25th  section  of  the  Judiciary  Act,  it  is  sufficient  to  cite  the 
cases  of  Crowell  v.  Randell,  and  Shoemaker  v.  Randell,  10 
Peters,  391  to  399,  in  which  fourteen  previous  cases  upon  this 
25th  section  are  noticed,  and  the  doctrine  is  reaffirmed:  '^  That 
it  is  not  necessary  that  the  question  should  appear  on  the  record 
to  have  been  raised  in  direct  and  positive  terms  ipsissimis  verbis^ 
but  it  is  sufficient  if  it  appears,  by  clear  and  necessary  intend- 
ment, that  the  question  must  have  been  raised  and  must  have 
been  decided  in  order  to  have  induced  the  judgment" 

No  such  verdict  and  judgment  could  have  been  rendered 
against  the  defendant,  Neilson,  in  the  Knox  Circuit  Court,  if  it 
had  not  been  induced  by  the  erroneous  exposition  of  the  statute 
of  May  1, 1820,  given  by  the  Circuit  Court ;  and  the  affinnanoe 
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in  the  Supreme  Court  of  Indiana  clearly  and  necessarily  decides 
that  question  raised  by  the  assignment  of  errors,  and  affirms 
that  erroneous  exposition  of  the  statute  of  the  United  States. 

Mr.  Judahy  for  the  defendants  in  error.     The  question  is. 
Had  the  bank  any  interest  in  the  premises  after  executing  the 
deed  of  the  1st  July,  1822,  to  the  trustees  ? 
And  this  question  resolves  itself  into  these : 

1.  Was  that  deed  vaUd? 

2.  If  that  deed  was  valid,  did  it  convey  the  whole  interest  of 
the  bank  ? 

1.  We  assert  that  the  deed  was  void  by  virtue  of  the  seventh 
section  of  the  act  of  Congress  of  the  Ist  May,  1820,  in  relation 
to  the  Treasury,  War,  and  Navy  Departments.  That  section  is 
as  follows: — ^  That  no  land  shall  be  purchased  on  account  of 
tile  United  States,  except  under  a  law  authori2dng  such  pur* 
chase." 

That  this  law  was  understood  by  the  proper  officers  at  Wash- 
ington to  be  in  force  in  1822,  and  so  late  as  1824,  is  proven  by  a 
letter  of  Mr.  Pleasanton,  then  Agent  of  the  Treasury,  to  the 
House  of  Representatives,  8th  March,  1824,  and  printed  in  the 
American  State  Papers.  Public  Lands,  vol.  3,  563.  And  tbisi 
too,  is  shown  by  the  act  of  May  26th,  1824,  which  gives  to  the 
officers  of  the  Treasury  a  limited  power  to  purchase  on  executiooi 
It  is  decided  that  the  United  States  may  ^<  enter  into  contracts 
not  prohibited  by  law."  United  States  v,  Tingey,  5  Peters, 
116, 128 ;  United  States  v.  BradLIey,  10  Peters,  343,  859.  But 
where,  in  the  bond  or  deed,  there  is  a  condition  or  grant  which 
is  prohibited,  that  is  illegai  and  void.  United  States  t^.  Brad- 
ley, 10  Peters,  363. 

If  it  is  said  that  the  interposition  of  trustees  will  take  this 
case  out  of  the  statute,  we  reply, 

1.  That  such  a  contrivance  would  be  a  fraud  on  the  statute. 
Coke's  rule  is  as  follows : —  Quando  aliquid  prohibetur  fieri  ex 
director  prohibetur  et  per  obliquum.  Co.  Lit  223,  b;  and  see  2 
Term  Rep.  251-2,  quotations  from  Lord  Northington ;  and  Doe 
t;.  Carter,  8  T.  R.  300. 

2.  We  assert  that,  by  the  deed  from  the  bank,  only  a  life 
estate  was  conveyed  to  BadoUett,  Harrison,  and  Buntin. 

Indiana  is  a  common  law  State.  In  its  courts  the  distinction 
between  the  jurisdiction  at  law  and  that  in  equity  is  strictly  pre* 
served.  The  present  is  a  common  law  action,  and  the  question 
is  as  to  the  legal  title.  The  words  in  the  deed,  '^  and  their  suc- 
cessors," are  mere  surplusage,  not  sufficient  to  pass  a  fee-simple. 
Clearwater  t;.  Rose,  1  Blackf.  137;  Roberts  v.  Forsythe,3  Dev. 
26 ;  4  Cruise,  Dig.  335,  366. 
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A  grant  to  a  natural  person  and  his  anooeason,  panes  only  an 
estate  for  life.  Co.  lit  9,  ▼•  And  henoe,  if  the  deed  is  void, 
the  title  remained  in  the  bank,  and,  on  ita  fbrfeitniB,  reverted  to 
the  Steam-Mill  Companvi  and  paned  to  Lagow.  If  the  deed  is 
valid,  but  oply  passed  a  me  estate,  the  reTersion  in  fee  remained 
in  the  bank,  reverted  to  the  Steam- Mill  Company,  and  passed  to 
Lagow,  and,  on  the  determination  of  the  life  estate  by  the  deaths 
of  the  grantees,  took  effect  in  possession*  In  either  case  Lagow 
has  the  legal  estate,  and  is  entitled  to  recover  at  law.  K  the 
law,  on  either  of  the  above  positions,  is  with  the  defendants  in 
error,  we  presume  this  coort  will  decide  in  their  favor.  Bat  there 
b  another  view  of  the  case  which  the  counsel  for  the  defendant 
in  error  is  nnwiUinff  to  abandon. 

The  Supreme  ODxat  of  Indiana  wsie  required  to  determine 
whether  a  new  trial  should  have  been  granted,  and  that  depended 
on  the  question  whether,  on  the  whole  case,  the  verdict  was  right. 
This  required  the  solution  of  one,  or  of  two  questions.  If  the 
deed  only  conveyed  a  life  estate,  and  tiie  grantees  were  dead,  it 
was  not  material  whether  the  deed  was  valid  or  invalid.  We 
deny  that  there  is  any  thing  in  this  record  to  show  that  the 
court  did  detennine  the  validity  of  the  deed.  It  is  true  that  there 
are  instructions  on  the  record  in  which  this  question  is  made, 
but  it  is  as  true  that  there  are  on  the  record  the  facts  from  which 
the  other  question  does  necessarily  arise.  Both  questions  might 
have  been  determined ;  but  it  is  usual  for  appeUate  courts  to  pass 
over  questions  not  necessary  for  the  determination  of  the  case 
before  them.  And  hence  we  ask,  Is  it  a  <^  necessary  intend- 
ment^' that  the  Supreme  Court  of  Indiana  did  decide  both  the 
questions  in  this  case  ?  For  we  understand  that  it  must  appear 
to  this  court,  if  not  expressly,  by  "  necessary  intendment,"  that 
some  question  within  the  jurisdiction  of  this  court  did  arise  and 
was  decided ;  that  it  is  not  enough  that  such  question  might 
have  arisen  and  might  have  been  decided^  Smith  v.  Hunter,  7 
How.  738, 742;  16  Pet  281,  285;  10  Id.  368,  391. 

Mr.  Justice  CURTIS  delivered  the  opinion  of  the  court 
This  case  comes  here  by  a  writ  of  error  to  the  Supreme  Court 
of  the  State  of  Indiana.  The  record  shows  that  Lagow,  the 
defendant  in  error,  instituted  an  action  of  disseisin  in  a  Circuit 
Court  of  the  State  of  Indiana,  whereby  he  sought  to  recover  of 
Neilson,  the  plaintiff  in  error,  a  tract  of  li^d  described  in  the 
counts.  The  tenant  having  pleaded  the  general  issue,  the  case 
viras  committed  to  a  jury.  At  the  trial,  it  appeared  that  Lagow, 
together  with  Nathaniel  Ewing,  John  D.  Hav,  and  Caroline 
Smith,  whose  titie,  if  any,  Lagow  is  alleged  to  have  aflerw»rii 
acquired,  were  in  possession  of  the  demanded  premises  in  the 
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year  1820,  claiming  to  own  the  same,  and  upon  this  evidence 
of  title  he  rested  his  case.  The  defendant  then  introduced 
a  deed,  bearing  date  September  I9th,  1821,  from  Lagow,  Ewing, 
Hay,  and  Smith,  convevinff  to  the  Bank  of  Vincennes,  the  State 
Bank  of  Indiana,  the  lands  in  controTersy,  excepting  a  certain 
square  therein  described.  He  also  put  in  evidence  another  deed 
from  the  bank  to  Badollett,  Hanison,  and  Buntin,  conveying  the 
same  lands  acquired  by  the  bank  under  the  deed  last  mentioned, 
and  also  transfening  to  the  grantees  some  equitable  title  to  the 
square  excepted  out  of  that  deed.  This  conveyance  is  made  to 
the  mntees  and  their  successors  in  the  trusts  declared  by  the 
deed,  virhich  are :  ^  until  the  sale  hereinafter  authorized  shall  be 
made,  the  trustees,  or  a  majority  of  them,  or  their  successor  or  sue- 
cessors  herein  appointed,  or  who  may  hereafter  be  appointed  agree- 
ably to  the  mode  hereinafter  directed,  shall  and  may  demise  or  lease 
the  whole  or  any  part  of  the  said  lands,  lots^  and  houses,  until  such 
time  on  times  as  a  sale  or  sales  thereof  can  be  made,  and  receive 
and  take  the  rente  and  profite  thereof^  also  foreclose  the  said  mort- 
gages and  collect  the  said  notes ;  in  trust  nevertheless,  for  the  use 
of  the  Secretary*  of  the  Treasury  of  the  United  Stetes  in  extin* 
raishment  of  the  debt  due  by  the  said  Bank  of  Vincennes  tc^  the 
United  Stetes ;  and  upon  tms  further  trust  and  confidence  that 
the  said  trustees,  or  a  majority  of  them,  and  their  survivor 
or  survivors  herein  appointed,  or  which  shall  hereafter  be  ap* 
pointed,  agreeably  to  the  mode  hereinafter  directed,  shall  and  do, 
whenever  thereto  requested  by  the  Secretary  of  the  Treasury  of 
the  United  Stetes,^  for  the  best  price  that  can  be  got,  sell  and 
disposes  of^  for  cash  or  on  credit,  on  such  terms,  and  in  such  parte 
or  parcels,  as  to  them  shall  seem  most  advantegeous,  all  or  any 
part  of  the  above-described  and  conveyed  lands,  tenemente,  and 
hereditements,  to  any  person  or  persons  who  may  be  inclined  to 
purchase  the  same ;  and  to  execute  and  to  acknowledge,  in  due 
form  of  law,  deed  or  deeds  of  conveyance,  unto  the  purchaser  or 

|)urchasers,  his  heir  or  their  heirs  and  jassigns  in  feensimple  abso- 
ute  and  upon  the  further  trust  that  they,  the  said  trustees,  or 
a  majority  of  them,  or  the  survivors  of  them  herein  appointed, 
or  hereafter  to  be  appointed  agreeably  to  the  mode  hereinafter 
directed,  shall  and  do  pay  and  apply,  of  and  every  the  sum  and 
flams  of  money  or  other  proceeds  to  be  raised  or  paid  by  the 
rente  or  sales  of  the  said  lands  and  collections  of  the  said  noteS| 
or  any. part  or  parte  thereof,  to  the  proper  use  of  the  United 
Stetes,  until  the  sum  of  one  hundred  and  twenty  thousand  three 
hundred  and  eic^ht  doUars,  which  is  now  agreed  upon  bv  the  said 
parties  of  the  first  part,  of  the  one  psurt;  and  the  Honorable 
Jesse  B.  Thomas,  as  the  legally  authorized  agent  of  the  United 
Stetes,  of  tiie  other  part,  as  the  sum  now  due,  together  with  in« 
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terest  on  the  said  sum  of  money,  at  the  rate  of  six  per  centum 
per  annum  until  paid;  retaining  thereout,  however,  their,  the 
said  trustees',  expenditures,  and  a  reasonable  compensation  for 
their  trouble  and  services,  returning  and  paying  the  overplus,  if 
any,  to  the  said  President,  Directors,  ana  Company  of  the  said 
Bank  of  Vincennes,  their  successors  or  assignees ;  and  also  upon 
this  further  trust,  as  to  all  such  parts  of  the  said  lands  and  pre- 
mises, either  in  fee'  or  under  mortgage,  as  shall  remain  unsold, 
that  they,  the  said  trustees,  and  their  successors,  shall  stand 
seized  thereof  to  the  use  of  the  United  States,  until  the  debt 
aforesaid  shall  be  fullv  paid  and  dischai^ed,  and  there  afterwards 
to  the  use  of  the  said.  President,  Directors,  and  Company,  their 
successors  and  assigns  forever,  provided  always,  and  it  is  hereby 
expressly  agreed  and  declared  by  and  between  the  parties  of  these 
presents,  that  in  case  of  the  death  of  either  or  any  one  or  more  of  the 
said  trustees  hereinbefore  named,  or  of  any  trustees  hereafter  to  be 
appointed,  it  shall  and  may  be  lawful,  to  and  for  the  said  Secre- 
tary of  the  Treasury  of  the  United  States  for  the  time  being, 
at  any  time  or  times  thereafter,  by  deed  duly  executed,  to 
fill  up  such  vacancies ;  and  the  said  trustees,  when  so  ap* 
pointed  by  the  Secretary  of  the  Treasury  as  aforesaid,  shall  all 
of  them  have  the  like  power  and  authority  to  act  in  the  several 
trusts  according  to  the  true  intent  and  meaning  of  these  presents, 
as  fully  and  amply,  to  all  intents  and  purposes,  as  if  such  new 
or  other  trustee  or  trustees  had  been  actually  named  herein  by 
the  said  President,  Directors,  and  Company  of  the  said  Bank  of 
Vincennes ;  and  pi^ovided,  also,  that  no  trustee  now  appointed,  or 
to  be  hereafter  named  and  appointed  as  above  directed,  shall  in 
any  event  be  liable  for  any  more  than  he  shall  receive,  nor  for 
any  loss  or  damage  not  occasioned  wilfully  and  designedly  by 
such  trustee,  or  through  his  gross  and  wilful  negligence." 

Neither  the  habendum  nor  the  grant  in  this  Mced  contains  the 
word  heirs. 

The  tenant  further  offered  in  evidence,  proceedings  under  a 
judicial  sale  of  the  title  to  the  excepted  square  above  mentioned, 
by  which' Badollett,  Harrisoq,  and  Buntin,  the  trustees  under  the 
deed  of  the  bank,  became  the  purchasers  of  the  legal  title  to 
that  square,  which  was  conveyed  to  them  in  fee-simple  in  1827, 
and  also  introduced  evidence  to  show  that  he  was  in  possession 
under  the  trustees  with  a  contract  to  purchase  of  them  the  entire 
tract  of  land  demanded. 

The  plaintiff  then  put  in  evidence  the  record  of  a  quo  war* 
ranto  against  the  bank,  by  which  it  appeared  that  in  July,  18S2, 
a  judgment  of  forfeiture  was  rendered  against  that  corporation, 
and  all  its  franchises  and  properW  seized  into  the  possession  of 
the  State ;  and  he  offered  proof  that  BadoUett,  Maiiison,  and 
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Bnntiii  poxchased  this  legal  title  to  the  reserved  aqnaie  as  tnis- 
tees,  and  that  the  money  paid  by  them  was  firom  the  fnnda  of 
the  United  States,  snppUed  by  the  order  of  the  Secretaiv  of  the 
Treasiiryi  and  that  all  the  trustees  wese  deceased  when  the 
action  was  brought 

At  the  request  of  the  plaintiff  the  court  gave  the  followilig 
instructions : 

1.  That  on  the  proof  of  possession  as  owners  by  the  Steam- 
Mill  Company  in  1820,  and  of  the  conveyance  by  the  company  to 
Lagow,  of  June,  1827,  Lagow,  the  plaintiff,  is  entitled  to  recoveri 
onless  the  defendant  has  shown  a  better  titie. 

2.  That  the  7th  section  of  the  act  of  Congress  of  Ist  of  May, 
1820,  forbids  ^  the  purchase  of  any  land  on  account  of  the  Uni- 
ted States,''  unless  authorized  by  act  of  Congress. 

3.  That  the  term  *<  purchase  of  land  "  in  law,  and  in  the  act 
of  Congress,  means  any  and  every  mode  of  acquiring  an  interest 
in  real  estate  other  than  by  inheritance. 

4.  That  if  the  government  is  prohibited  from  purchasing  land 
directiy  in  its  own  name,  it  is  alsd  prohibited  from  purchasing 
indirectiy  in  the  name  of  an  agent  or  trustee. 

5.  That  if  there  is  any  act  of  Congress  or  law  authorizing  the 
conveyance  from  the  baiok  to  the  trustees,  it  is  incumbent  on  the 
defendant  to  show  it;  and  from  the  fact  that  the  defendant  does 
not  set  up  anv  such  act  or  law,  the  jury  may  infer  there  is  none. 

6.  That  all  SLcts,  deeds,  and  agreements,  contrary  to  the  plain 
language,  or  even  to  the  policy,  of  an  act  of  Congress,  are  void. 

7.  That  if  the  deed  of  trust  from  the  bank  is  contrary  to  the 
letter  or  to  the  spirit  and  meaning,  or  to  the  policy  of  the  act  of 
the  1st  May,  1820,  it  is  void ;  and  the  interest  which  the  bank 
then  had  in  the  land  remained  in  the  bank. 

The  court  refused  to  give  the  following  instruction  requested 
by  the  defendant : 

^  That  it  was  competent  for  the  Bank  of  Vincennes  to  make 
a  deed  to  trustees  for  the  benefit  of  the  United  States,  and  such 
a  deed  is  valid  and  lawful  for  the  purpose  for  which  it  was  made. 
To  which  refusal  of  the  court  the  defendant  at  the  time  ex- 
cepted." 

A  verdict  having  been  rendered  in  favor  of  the  plaintiff,  a  mo- 
tion for  a  new  trial  was  made  and  refused,  and  in  conformity 
with  the  practice  of  that  court,  exceptions  were  taken  to  such  re- 
fusal, ana  having  been  allowed,  the  case  went  by  appeal  to  the 
Supreme  Court  of  Indiana,  which  is  the  highest  court  of  that 
State.  So  that  the  record,  presented  to  the  Supreme  Court  an 
assignment  of  three  alleged  errors,  being  the  same  relied  on  as 
causes  for  a  new  trial  in  the  court  below,  viz. : 

1.  For  the  error  of  the  court  in  misdirecting  the  jury. 
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2.  For  the  lefiual  of  the  cotirt  to  give  the  insiractioiis  to  the 
jtiry  asked  by  the  defendant. 

3.  Because  the  verdict  is  contrary  to  the  law  and  evidence. 
The  Supreme  Ck>art  affirmed  the  judgment  of  the  Gircnit 

Ck>urty  and  under  the  2dth  section  of  the  Judiciary  Act|  (1  Stai  at 
Large,  117,)  the  defendant  has  brought  the  record  to  this  court 
by  a  writ  of  eiror. 

To  present  intelligibly,  the  legal  merits  of  the  case  at  one  view, 
and  to  show  what  question  is  here  for  decision,  it  should  be 
stated,  that  by  the  law  of  Indiana,  as  expounded  by  the  Supreme 
Court  of  that  State,  (State  if.  The  State  Bank,  1  Blackf.  Rep.) 
whatever  real  property  was  held  by  the  bank,  when  its  charter 
was  annulled,  went  to  the  grantors  thereof;  that  as  Lagow  and 
others,  whose  riehts  he  is  alleged  to  have  acquired,  were  the 
grantors  of  this  land  to  the  bank,  it  became  material  to  ascer- 
tain, whether  the  bank  had  any  and  what  title  to  the  land,  when 
its  firanchises  were  seized ;  that  the  bank  having  conveyed  by 
deed  to  BadoUett  and  others  as  trustees,  before  the  forfeiture 
took  effect,  the  validity  of  that  deed  was  necessarily  drawn  in 
question ;  that  the  court  did  in  effect  decide,  that  according  to 
the  true  construction  of  section  7th  of  the  act  of  Congress  of 
May  1, 1820,  (3  Stat  at  Large,  568,)  the  defendant  could  take 
no  title  under,  or  through  that  deed,  the  same  being  void  by 
force  of  that  act ;  and  consequently  the  title  remained  in  the 
bank  and  passed  to  Lagow  when  the  charter  of  the  bank  was 
vacated. 

The  question,  therefore,  which  arises  upon  this  writ  of  eiror  is, 
whether  the  Supreme  Court  of  Indiana  rightly  construed  the  act 
of  Congress,  which  is  in  these  words  :  ^'  That  no  land  shall  be 
purchased  on  account  of  the  United  States,  except  under  a  law 
authorizing  such  purchase." 

The  deed  in  question  conveyed  the  land  to  Badollett  and  others, 
in  trust  tp  sell  so  much  thereof  as  might  be  necessary  to  raise 
sufficient  money  to  pay  a  debt  due  from  the  bank  to  the  United 
States.  It  is  clear  this  was  not  in  any  sense  a  purchase  of  land 
on  account  of  the  United  States.  In  the  land  itself,  the  United 
States  acquired  by  the  deed,  no  interest  They  were  not  even 
clothed  with  an  equitable  rljght  to  acquire  such  an  interest 
throufi[h  the  cud  of  a  court  of  equity ;  for  their  title  was  not  to 
the  whole  proceeds  of  the  lands,  whatever  they  might  be,  but 
only  to  so  much  of  them  as  might  be  necessary  to  pay  the  debt 
of  the  bank.  To  this  extent  both  the  creditor  and  the  debtor 
had  the  right  to  insist  on  a  sale,  and  whatever  residue  of  land 
should  remain,  was  by  force  of  the  deed,  operating  by  means  of 
a  shifting,  or  secondary  use,  to  go  to  the  bank  upon  payment  in 
fidl  of  the  debt  due  to  the  United  States.     It  is  true,  the  deed 
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oontainB  aome  language,  whichi  taken  by  itself,  might  raise  a 
use,  executed  in  the  United  States ;  but  it  is  well  settl^  that  such 
lanffoage  is  controlled,  by  an  intent,  manifested  in  the  instniment, 
to  have  the  legal  estate  remain  in  trustees,  to  enable  them  to 
execute  a  trust  which  the  deed  declares ;  and  where,  as  in  this 
ease,  the  trust  is  to  sell  and  convey  in  fee-simple  absolute,  a  legal 
estate  is  vested  in  the  trustees  commensurate  with  the  interest 
which  they  must  convey  in  execution  of  the  trust  Mott  v, 
Buxton,  7  Ves.  201 ;  Leonard  v.  Sussex,  2  Vem.  526 ;  and  the 
cases  in  note  (/)  to  Chapman  v.  Blissett,  Cas.  Temp.  Talbot, 
145-150 ;  Trent  v.  Hanmng,  7  East,  99;  Doe  v.  Willan,  2  B. 

It  is  dear,  therefore,  that  these  trustees,  and  not  the  United 
States,  took  the  land  under  this  deed,  and  that  the  latter  acquir- 
ed no  interest  in  the  land  as  such.  This  court  has  applied  the 
same  principles  to  the  case  of  an  alien,  in  Craig  v.  Leslie,  3 
Wheat.  R.'SO,  which  settles  that  a  devise  of  land  to  a  citizen  as 
a  trustee,  upon  a  trust  to  sell  the  land  and  pay  over  the  proceeds 
to  an  alien,  is  a  valid  trust,  and  the  interest  of  the  alien  is  not 
subject  to  forfeiture.  See  also  Anstice  v.  Brown,  6  Paige,  448. 
If  it  were  necessary,  therefore,  we  should  hold  that  the  iCct  of 
Congress  was  not  applicable  to  this  conveyance,  because  by  it 
no  title  to  land  was  purchased  on  account  of  the  United  Stat^. 

But  we  do  not  think  it  necessary  to  rest  the  decision  of  the 
case  exclusively  on  this  ground ;  for  in  our  judgment  the  act  of 
Congress  does  not  prohibit  the  acquisition  by  the  United  States 
of  the  legal  title  to  land,  without  express  legislative  authority, 
when  it  is  taken  bv  way  of  security  for  a  debt  It  is  the  duty 
of  the  Secretary  of  the  Treasury  to  superintend  the  collection 
of  the  revenue,  and  of  the  Comptroller  of  the  Treasury  to  pro- 
vide for  the  regular  and  punctual  payment  of  all  moneys  which 
may  be  collected,  and  to  direct  prosecutions  for  all  debts  which 
may  be  due  to  the  United  States.  1  Stat  at  Large,  65,  66. 
To  deny  to  them  the  power  to  take  security  for  a  debt  on  a<V 
count  of  the  United  States,  according  to  the  usual  methods  pro- 
vided by  law  for  that  end,  would  deprive  the  government  of  a 
means  of  obtaining  payment,  often  useful,  and  sometimes  indis- 
pensably necessary.  That  such  power  exists  as  an  incident  to 
the  general  right  of  sovereignty,  and  ifiay  be  exercised  by  the 
proper  department  if  not  prohibited  by  legislation,  we  consider 
settled  by  the  cases  of  Dugan's  Ex'rs.  v.  United  States,  3  Wheat 
172;  United  States  t;.  Tingey,  5  Pet  117;  United  States  v. 
Bradley,  10  Pet  343 ;  United  States  v.  Linn,  15  Pet,  290. 

These  cases  decide,  that  the  United  States  being  a  body  poli- 
tic, as  an  incident  to  their  general  right  of  sovereignty,  have  a 
oapadty  to  enter  ii^to  contracts  and  take  bonds,  by  way  of  ae* 
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curity,  in  cases  within  the  sphere  of  their  constitational  powers, 
and  appropriate  to  the  just  exercise  of  those  powers,  through  the 
instrumentality  of  the  proper  department,  when  not  prohibited 
by  law,  although  not  required  to  do  so  by  any  legislative  act; 
and'we  think  this  same  power  extends  to  and  indudes  taking 
security  upon  property  for  a  debt  already  due.     The  assumption, 
that  Congress  intended  by  the  act  in  question  to  prohibit  the 
just  exercise  of  this  useful  power,  is  wholly  inadmissible.     In 
United  States  v,  Hodge,  et  al.  6  How.  279,  a  postmaster  had 
made  a  mortgage  of  property,  real  and  personal,  to  secure  to  the 
Post-Office  Department  the  sum^of  sixty^five  thousand  dollars, 
or  such  other  sum  as  might  be  found  due  on  a  settlement  six 
months  after  the  mortgage.     This  mortgage  embraced  debts 
already  due,  and  efave  time  to  the  debtor.     The  sureties  on  his 
official  bond  relied  on  its  giving  time  as  discharging  them  firom 
their  obligation.    It  is  manifest  that  if  the  mortgage  were  void 
there  was  an  end  of  the  case,  yet  it  is  nowhere  suggested  that 
it  was  invalid,  and  it  is  treated  by  the  court  as  an  operative  and 
effectual  instrument     The  object  of  any  form  of  conveyance  by 
way  of  security  is  not  to  acquire  the  dominion  and  ownership 
of  land,  nor  even  to  invest  funds  therein,  but  simply  to  obtain 
payment  of  the  debt  secured    This  is  the  principal  thins  to 
which  all  others  are  incidental    It  may  happen  that,  by  the  fore- 
closure of  a  mortgage  containing  no  power  of  sale,  the  mortga- 
gee may  become  tiie  owner  of  the  land  under  the  mortgage ;  but 
this  is  not  the.  object  which  the  parties  have  in  view  when  the 
mortgage  is  made,  and  takes  place  only  because  their  mai/i  end 
is  not  attained,  and  by  force  of  proceedings  which  ensue  after- 
wards because  their  main  end  is  not  attained.     Such  a  transac- 
tion is  essentially  different  from  a  purchase  of  land  in  which 
the  parties  have  nothing  in  view  but  to  exchange  for  the  present 
dominion  and  title  of  the  land  acquired  by  the  purchaser,  the 
money,  or  other  price  paid  to  the  seller,  and  in  analogous  cases 
the  distinction  between  these  transactions  has  been  recognized. 
An  alien  cannot  have  an  action  to  enforce- the  title  to  land  which 
he  has  taken  by  way  of  purchase ;  but  this  court  Has  decided, 
in  Htighes  et  al.  v.  Edwards  et  ux.  9  Wheat.  ^  r9,  that  an 
alien  mortgagee  may  have  the  aid  of  a  court  of  eqtdty  to  fore- 
close a  mortgage  by  a  sale,  because  the  debt  is  the  principal 
thing  and  the  land  only  an  ineident.     So,  though  a  corporation 
was  by  its  charter  authorized  cO  take  mortgages  for  debts  pre- 
viously contracted,  it  has  been  held  that  a  mortgage  to  secure  a 
debt  contracted  at  the  time  the  mortgage  was  given,  was  valid, 
because  the  intention  of  the  legislature  was  on^  to  prevent  the 
corporation  ficom  purchasing  lands,  and  not  to  prohibit  it  from 
taking  security,  in  good  faith,  for  the  payment  of  its  debts.  Sil* 
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Ter  Lake  Bank  v.  North,  4  Johns.  C.  R.  370 ;  Baiid  t;.  Bank  of 
Washington,  11  8.  &  R.  411.  It  is  the  opinion  of  the  court, 
that  by  the  true  construction  of  the  act  of  Congress  now  in 
question,  the  government  are  not  prohibited  firom  taking  secu- 
rity upon  lands,  through  the  action  of  the  proper  department,  for 
debts  due  to  the  United  States,  and  that  the  court  enred  in  giv- 
ing the  act  such  a  construction  as  to  avoid  the  deed  from  the 
bank  to  the  trustees. 

The  trustees  purchased,  at  a  judicial  sale,'the  legal  title  to  the 
reserved  square,  ^nd  paid  for  it  out  of  the  money  of  the  United 
States ;  but  they  had  previously  taken  in  trust,  by  way  of  secu- 
rity, an  equitable  title  thereto,  and  this  transaction,  though  under 
the  forms  of  a  purchase,  was,  in  truth,  nothing  more  than  reliev- 
ing this  parcel  of  land  of  an  incumbrance,  so  that,  when  they 
should  sell,  they  might  obtain  the  entire  benefit  of  the  security. 
The  purpose  was  precisely  the  same  as  that  which  induced  the 
conveyance  to  them  by  the  bank,  and  is  not  a  purchase  by  the 
United  States,  prohibited  by  the  act  of  Congress,  for  the  same 
reasons  that  the  original  conveyance  is  not  within  that  act 

It  remains  to  consider  another  view  taken  in  argument  by  the 
counsel  for  the  defendant  in  error.  The  argument  is,  that  the 
Supreme  Court  of  Indiana  may  have  affirmed  the  judgment  of 
the  Circuit  Court,  upon  the  around  that  the  deed  to  the  trus- 
tees not  containing  the  word,  neirs,  conveyed  only  a  life  estate, 
the  reversion  remaining  in  the  bank ;  and  that,  as  the  trustees 
were  all  dead  when  the  action  was  brought,  the  estate  in  fee- 
simple  in  possession  had  reverted  to  the  plaintiff,  Lagow.  It 
has  been  settled^  by  a  series  of  dedsions  in  this  court,  beginning 
ixdth  Miller  v.  Nichols,  4  Wheat  311,  and  coming  down  to 
Smith  V.  Hunter,  7  How.  738,  that  it  must  appear  from  the  re* 
cord  that  the  highest  court  of  the  State  passed  on  one  of  the 
questions  described  in  the  twenty-fifth  seiction  of  the  Judiciary 
Act ;  and  different  modes  in  which  this  may  appear  by  the  record 
are  pointed  out  in  Armstrong  v.  The  Treasurer  of  Athens  Com- 
pany, 16  Peters,  281.  It  has  never  been  held  that  the  record  of 
the  proceedings  of  the  highest  court  must  state  in  terms  a  mis- 
construction by  that  court  of  the  act  of  Congress.  It  is  enough 
that  it  is  an  inference  of  law,  from  the  inspection  of  the  whole 
record,  that  the  highest  court  did  thus  misconstrue  an  act  of 
Congress,  and  annul  a  right  or  title,  otherwise  valid,  by  reason 
of  such  misconstruction.  Any  other  rule,  confining  this  court  to 
an  inspection  of  that  pEurt  of  the  record  which  sets  out  the  pro- 
ceedings of  the  highest  court  alone,  would  be  a  departure  from 
the  general  principle,  that  the  whole  of  an  instrument  is  to  be 
looked  at  to  determine  the  effect  of  each  part  of  it,  would  present 
for  decision  an  artificial  and  not  a  real  case ;  and,  inasmuch  as 
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th,e  highest  State  court  often  simply  affimiB  or  reverees  the 
judgment  below,  would,  in  all  such  cases,  deprive  the  citizen  of 
the  rights  secured  to  him  by  the  Constitution  tod  the  twenty- 
fifth  section  of  the  Judiciary  Act  And  it  has  been  the  practice 
of  this  court,  whenever  necessary,  to  look  at  the  |ecora  of  the 
proceedings  of  th6  inferior  State  court  in  connection  with  the 
proceedings  of  the  highest  court,  in  order  to  deduce  therefrom 
the  points  decided  bv  the  latter.  Now  the  bill  of  exceptions 
taken  in  this  case  in  the  Circuit  Court  shows  that  the  construe* 
tion  of  the  act  of  Congress  was  in  question  in  that  court,  was 
misconstrued  there,  and  a  deed,  under  which  the  plaintiff  in  enor 
deduced  titie^  was  decided  to  be  void  by  reason  of  such  miBoon- 
struction.  • 

This  decision  being  excepted  to,  was,  by  the  appeal,,  hrouffht 
before  the  Supreme  Court;  and  when  that  court  determined  wat 
the  judgment  of  the  Circuit  Court  be  in  all  things  affirmed,  it 
must  be  taken  that  the  Supreme  Court  aflbmed  the  correctness 
of  the  decision  thus  excepted  to,  unless  it  appears  by  the  record 
that  they  proceeded  on  some  other  ground ;  and  so  thc^  mquiry 
still  remains.  Whether  the  Supreme  Court  did  not  affirm  the 
judgment  of  the  Circuit  Court,  upon  the  ground  suggested  in 
argument  by  the  counsel  for  the  defendant  in  error,  that  the 
d^  in  question  conveyed  onlya  life  estate,  which  had  termi* 
nated  before  action  brought  We  cannot  make  that  deduction 
from  this  record.  It  does  not  appear  that  the  question,  what 
that  deed  conveyed,  if  valid,  was  m  any  manner  Taised  in  the 
Circuit  or  Supreme  Court;  and,  assuming  that  the  Supreme 
Court  were  not  confined  on  the  appeal  to  points  raised  m  the 
court  below,  but  might  have  decided  upon  any  ground  shown  by 
the  record  before  them  to  be  tenable,  we  cannot  infer  that  the 
decision  rested  on  this  ground,  because  we  are  of  opinion  it  is 
not  tenable.  If  it  had  appeared  affirmatively  in  the  record  that 
the  Supreme  Court  did  decide  that  the  deed  conveyed  only  a 
life  estate,  this  court  would  not  inquire  into  the  correctness  of 
that  decision ;  but  when  put  to  infer  what  points  may  have  been 
raised,  and  what  that  court  did  decide,  we  cannot  infer  that  they 
decided  wrongs  otherwise,  nothing  would  be  necessary  in  any 
case  to  prevent  this  court  from  reversing  an  erroneous  judgment 
under  the  twenty-fifth  section  of  the  Judiciary  Act,  but  that 
coj^sel  should  raise  on  the  record  some  point  of  local  law,  how- 
ever erroneous,  and  suggest  that  the  court  below  may  have 
rested  its  judgment  thereon. 

Now,  on  looking  into  the  deed  from  the  bank  to  the  trustees, 
we  find  that  the  grant  is  to  them  and  their  successors,  in  tmst, 
to  sell  and  convey  in  fee-simple  absolute.  The  legal  estate 
being  in  trust,  must  be  commensurate  therewith,  and  will  be 
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deemed  to  be  so  without  the  use  of  the  nsaal  words  of  limitation. 
Newhall  v.  Wheeler,  7  Mass.  R.  189;  Steams  v.  Pahner,  10 
Met  B.  32;  Gonld  v.  Lamb,  11  Met  H  84;  Fisher  v.  Fields, 
10  Johns.  R.  505;  Welch  v.  Allen,  21  Wend.  R.  147.  As  the 
execution  of  the  trust  required  the  trastees  to  have  a  fee-simple, 
in  order  to  convey  pne,  we  are  of  opinion  that  the  deed  to  them 
conveyed  a  fee,  and  consequently  we  cannot  infer  that  the  State 
Court  decided  that  only  a  life  estate  passed  by  the  deed. 

The  opinion  of  the  court  is,  that  tne  judgment  of  the  court 
below  should  be  reversed,  and  the  cause  remanded  for  another 
trial  to  be  had  therein* 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  ^Supreme  Court  of  the  State  of  Indiana,  and  was  armed 
by  counsel  On  consideration  whereof,  it  is  now  here  ordered  and 
adjudged  bv  this  court,  that  the  judgment  of  the  said  Supreme 
Court  in  this  cause  be,  and  the  same  is  hereby  reversed,  with 
costs ;  and  that  this  cause  be,  and  the  same  is  hereby,  remanded 
to  the  said  Supreme  Court  for  further  proceedings  to  be  had 
therein,  in  conformity  to  the  opinion  of  this  court 


Nathaniel  Williams,  as  permanent  Trustbb  por  tbe  Credit- 
ors OP  James  Williams,  an  Insolvent  Debtor,  Plaintipp 
IN  ERROR,  V*  Charles  Oliver,  Robert  M.  GhBBSs,  ant 
Thomas  Oliver,  Executors  op  Robert  Oliver,  and  John 
Glenn,  and  David  M.  Ferine,  Trustees. 

In  1839  A  treaty  was  made  between  the  United  States  and  Mouco,  providing  for  the 
"adjustment  of  claims  of  citizens  of  the  United  States  on  tfie  Mexican  Repnhlic" 

Under  this  treaty  a  sum  of  money  was  awarded  to  be  paid  to  the  members  of  the 
Baltimore  Miexicaa  Company,  ^rrho  had  subscribed  money  to  fit  out  an  expedition 
against  Mexico,  under  General  Mina,  in  1816.  See  Uie  case  of  Gill  v.  Oliver's 
Bxecntors,  11  Howard,  529. 

Tlie  moeeeds  of  one  of  the  shares  of  this  oompany  were  daimed  by  two  parties ;  one 
as  Doing  the  second  permanent  trustee  of  the  insolvent  owner  of  the  snare,  and  the 
other  as  being  the  assignee  of  the  first  permanent  tnuteo. 

The  Court  of  Appeals  of  Maryland  decided  that  the  plaintiiF,  viz.,  the  second  perma- 
nent trustee^  did  not  take  the  dahn  under  the  ins<dvent  laws  of  Ma^land. 

This  decision  is  not  reviewable  by  this  court,  under  the  25th  section  or  the  Jadiciaiy 
Act;  and  the  case  is  similar  to  that  of  Gill  v.  Oliver's  Ex^ecutors,  11  Howard,  529. 

Nor  does  jurisdiction  accrue  in  this  case  in  consequence  of  the  additional  fact  that 
the  Legislature  of  BCntyland  passed  a  law  curing  certahi  defects  in  the  assip^nmcnt 
to  Oliver,  the  validity  of  which  law  was  drawn  into  question,  as  impairing  the 
obligation  of  a  contract ;  because,  if  there  had  been  no  such  law,  the  decision  of 
the  State  oonrt  would  have  been  the  same. 
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Tbt  fonner  dedsioiiB  di  this  ooort  respeetiii^  its  jnxiedictioii  under  the  SSth  wctioii 
of  the  Judiciary  Act,  examined  and  explained. 

This  case  was  brought  up  from  the  Court  of  Appeals  of 
Maryland,  by  a  writ  of  error  issued  under  the  25th  Section  of 
the  Judiciary  Act 

It  was  a  branch  of  the  case  of  Gill  v.  Oliver's  Executors,  re- 
ported in  11  Howard,  529,  although  it  differed  from  that 
case  in  some  particulars,  which  will  be  mentioned.  The  history 
of  the  Baltimore  Mexican  Company  was  given  in  the  report  of 
that  case,  and  need  not  be  repeated. 

James  Williams  was  the  owner  of  one  of  the  shares  of  the 
company,  and  applied  for  the  benefit  of  the  Insolvent  Laws  of 
Maryland  on  the  24th  of  June,  1819.  George  Winchester  was 
appointed  provisional  trustee,  and  ^ve  bond  as  such;  and 
James  Williams  conveyed  and  assigned  to  him,  as  provi- 
sional trustee,  all  his  property  whatever  for  the  benefit  of  his 
creditors.  On  the  2d  of  August,  1819,  Winchester  executed  a 
bond  without  security,  reciting  that  he  had  been  appointed  per- 
manent trustee,  and  the  bona  was  conditioned  for  the*  faithful 
performance  of  his  duties  as  such  The  laws  of  Maryland 
required  security  to  be  given  when  such  a  bond  was  executed. 

At  March  term,  1825,  Baltimore  County  Court  passed  the 
following  order : — 

^^Bi  Baltimore  Comty  Court,  March  Term,  1825. 
"  In  the  case  of  James  Williams,  an  Insolvent  Debtor: 
"  Ordered  by  the  court,  that  the  trustee  dispose  of  any  part  of 
the  personal  estate  of  the  said  insolvent  debtor  remaining  un- 
sold at  public  or  private  sale,  as  he  may  judge  best. 

«  Wm.  H.  Ward.'* 

On  the  2d  of  April,  1825,  "Winchester  assigned  to  Sobert 
Oliver  the  share  in  the  Mexican  Company  belonging  to  Wil- 
liams, and  signed  a  receipt  for  (2,000  as  the  consideration  for 
the  sale. 

Winchester  having  died,  Nathaniel  WiUiams,  the  plaintiff  in 
error,  Was  appointed  permanent  trustee  of  James  Williams,  the 
insolvent,  on  the  15th  of  November,  1841,  and  gave  bond  with 
security,  as  required  by  law. 

In  the  report  of  the  case  of  Gill  v.  Oliver's  Executors,  it  was 
stated  in  what  manner  the  money  came  into  the  hands  of  Glenn 
and  Ferine  as  trustees,  and  how  it  came  to  be  deposited  in 
court  for  claimants  to  make  out  their  title. 

On  the  29th  of  January,  1842,  Nathaniel  Williams  filed  his 
petition,  claiming  the  amount  which  belonged  to  the  share  of  his 
insolvent,  James  WiUiamo. 
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On  the  9th  of  March,  1842,  the  Legislature  of  Maryland 
passed  an  act  |(I)ecember  Session,  1841,  chapter  309,)  entiUed 
^  An  act  to  coimrm  the  titles  of  purchasers  in  the  cases  therein 
mentioned;"  which  act  was  passed  on  the  memorial  of  Oliver's 
representatives,  and  was  alleged  to  cure  the  defects  resulting 
firom  Winchester's  assignument  without  his  having  given  security 
upon  his  bond  as  permanent  trustee. 

On  the  2d  of  M.ay,  1842,  the  executors  of  Oliver  and  the  trus- 
tees filed  their  answer  to  the  petition  of  Nathaniel  Williams. 
They  claimed  the  share  of  James  Williams  on  two  grounds : 
1st,  under  the  purchase  from  Winchester;  2d,  because  the 
award  of  the  commissioners  was  a  full  and  complete  bar  of  all 
right  and  title  on  the  part  of  Nathaniel  Williams. 

On  the  5th  of  December,  1846,  Baltimore  County  Ck)urt  de- 
creed in  favor  of  the  executors  of  Oliver,  holding  the  a'ct  of  1841 
to  be  constitutional.  On  the  second  point  the  court  decided 
that  the  award  of  the  commissioners  was  not  conclusive. 

Williams  prosecuted  an  appeal  to  the  Court  of  Appeals  of 
Maryland 

At  June  term,  1843,  the  Court  of  Appeals  affirmed  the  decree 
of  the  County  Court,  three  judges  sitting.  One  of  them,  Judge 
Martin,  filed  the  following  reasons,  viz. : 

I  think  that  George  Winchester  is  to  be  considered,  upon  the 
facts  exhibited  in  this  record^  as  duly  and  legally  appointed  the 
permanent  trustee  of  James  Williams ;  that  the  sale  by  him  of 
the  shares  in  controversy  to  Robert  Oliver,  was  fairly  and  bond 
fide  made  within  the  meaning  of  the  act  of  Assembly  of  1841, 
ch.  309 ;  and  that  that  statute  being,  in  my  opinion,  neither 
repugnant  to  the  Constitution  of  the  United  States  nor  the  Con- 
stitution of  the  State  of  Maryland,  is  to  [be]  regarded  as  a  valid 
exercise  of  legislative  power. 

The  other  two  judges,  viz.,  Chief  Justice  Dorset  and  Judge 
Spbnce,  stated  that  the  grounds  upon  which  they  affirmed 
the  judgment  were,  first,  the  reasons  assigned  by  the  majority 
of  this  court  for  the  reversal  of  the  decree  in  Oliver's  Executors 
et  aL  V.  Gill,  Permanent  Trustee  of  Goodwin ;  and  because,  under 
the  proceed^gs  based  on,  or  originating  firom,  the  insolvent  peti- 
tion of  James  Williams  and  the  act  of  Assembly  applicable 
thereto,  Robert  Oliver  acquired  a  valicf  title  to  all  the  interest 
of  said  James  Williams  in  the  fund  in  controversy. 

The  reasons  assigned  by  the  majority  of  the  court  for  the 
reversal  of  the  decree  in  Oliver's  Executors  et  al.  v.  Gill,  and 
which  are  adopted  as  above  and  made  part  of  the  reasons  for  the 
decision  given  in  the  present  case  of  Williams,  Trustee,  v.  Oli- 
ver's Executors,  were  published  in  the  r^ort  of  the  case  of  Gill 
V.  Oliver's  Executors,  m  11  How.  629.     They  are  here  repeated : 

10* 
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<<  The  majority  of  this  court,  who  sat  in  the  trial  of  this  causei 
^nd  by  wUch  was  decreed  the  reyGreal  of  the  decree  of  the 
County  Court,)  at  the  instance  of  the  solicitors  of  tiie  appellees, 
briefly  state  the  following  as  their  reasons  for  such  reversal: 
They  are  of  opinion  that  the  entire  contract,  npon  which  the 
claim  of  the  appellees  is  foniiaed,  is  so  fraught  with  illegality 
and  turpitude  as  to  be  utterly  null  and  void,  and  conferring  no 
rights  or  obli^tions  upon  any  of  the  contracting  parties,  which 
can  be  sustained  or  countenanced  by  any  court  of  law  or  equity 
in  this  State  or  of  ihe  United  States.  That  it  has  no  legal  or  morcd 
obligation  to  support  it,  and  that,  therefore,  under  the  insolyent 
laws  of  Maryland,  such  a  claim  does  not  pass  to  or  vest  in  the 
trustee  of  an  insolvent  petitioner.  It  forms  no  part  of  his  pro- 
perty or  estate,  within  the  meaning  of  the  le^slative  enactments 
constituting  our  insolvent  system.  It  bears  no  analogy  to  the 
cases  decided  in  Maryland,  and  elsewhere,  of  claims  not  recover- 
able in  a  court  of  justice,  which,  nevertheless,  have  been  held  to 
vest  in  the  trustees  of  an  insolvent  or  the  assignees  of  a  bankrupt 
In  the  cases  referred  to,  the  claims,  as  concerned  those  assertiiig 
tiiem  were,  on  their  part,  tainted  by  no  principle  of  illegality  or 
immoraUly ;  on  the  contrary,  were  sustained  b{y  every  principle 
of  national  law  and  natural  justice,  and  nothing  was  wanting  to 
render  them  recupiarable  but  a  judicial  tribunal  competent  to 
take  cognizance  thereofl  Wholly  dissimilar  is  the  daun  before 
us.  Such  is  its  character,  that  it  cannot  be  presented  to  a  court 
of  justice  but  by  a  disclosure  of  its  impurities ;  and  if  any  thin^  is 
conclusively  settled,  or  ought  to  be  so  regjarded,  it  is  that  a  daun, 
thus  imbued  with  illegality  and  corruption,  will  never  be  sanc- 
tioned or  enforced  b^  a  court  either  of  taw  or  equity. 

^  Entertaining  this  view  of  the  case,  it  is  unnecessary  to  ex- 
amine the  various  minor  points  which  were  raised  in  the  argu- 
ment before,  us." 

These  reasons,  as  has  been  before  remarked,  are  made  appli- 
cable to  the  present  case  of  Williams  t;.  Oliver's  Executors. 

Williams  sued  out  a  writ  of  error  and  brought  his  case  up  to 
this  court 

It  was  arffued  by  Mr.  IhUany  and  Mr.  Schley ^  for  the  plaintiff 
in  error,  and  Mr.  ikmpbtU  and  Mr.  Johnsanj  for  the  defendants 
in  error. 

The  counsel  for  the  plaintiff  in  enor  contended  for  the  foBow- 
ing  positions : 

1.  The  record  present?  a  case,  within  the  appellate  jurisdiction 
of  tUs  court,  under  the  provisions  of  the  25th  section  of  the 
Judidary  Act 
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In  support  of  the  jurisdiction  claimed,  two  grounds  were  as- 
snmed :  Ist  The  effect  of  the  treaty  with  Mexico,  and  the  effect 
of  the  act  of  Congress  of  the  12th  of  April,  1840,  and  the  effect 
of  the  award,  as  establishing  the  amount  and  validity  of  the 
claim  of  the  Mexican  Company  of  Baltimore,  were  all  neces- 
sarily involved  in  the  decision  of  the  case,  if  the  decree  is  to  be 
considered  as  based,  in  any  decree  whatever,  on  the  imputed 
turpitude  of  the  contract  of  said  company  with  General  Mina : 
2d.  The  validity  of  the  act  of  the  General  Assembly  of  Maryland, 
(act  of  1841,  ch.  309,)  w^  drawn  in  question,  on  the  ground  of 
its  alleged  repugnancy  to  the  Constitution  of  the  United  States, 
and  its  validity  was  maintained  by  the  Court  of  Appeals.  The 
following  authorities  were  relied  on :  Crowell  v.  Randell,  10  Pet 
392,  and  the  various  cases  referred  to,  and  commented  on,  in  the 
opinion  in  that  case ;  Scott  v.  Jones,  5  How.  376,  and  the  cases 
ated  in  the  opinion  in  that  case ;  Smith  v.  Hunter,  7  How.  744. 

2.  The  imputed  turpitude  in  the  original  contract  of  said 
Mexican  Company  witn  General  Mina,  even  if  such  turpitude 
at  any  time  attached  to  the  contract,  was  not  a  eround  which  the 
Court  of  Appeals  was  at  liberty  to  assume  as  uie  basis  of  their 
said  decree.  In  doing  so,  they  refused  to  give  effect  to  an  award 
based  on  the  said  treaty  and  said  act  of  Congress.  The  right 
to  receive  the  money  was  conclusively  estabhshed.  The  only 
open  question  properly  before  that  court  was  this.  Who  was  en- 
titied  to  the  share  accruing  in  right  of  said  insolvent  ?  The 
following  authorities  were  relied  on:  Comegys  v.  Vasse,  1 
Pet  193;  Prevail  v.  Bache,  14  Pet  95;  De  Valangin's  adm'rs. 
i;.  Duffy,  14  Pet  291. 

3.  Apart  from  this  notion  of  original  turpitude,  the  claim 
vested  in  the  permanent  trustee  of  the  insolvent,  for  the  benefit 
of  his  creditors.  Plater  v.  Scott,  6  Gill  &  Johns.  119 ;  Stevens 
V.  Bagwell,  15  Ves.  139 ;  Comegys  v.  Vasse,  1  Pet  193 ;  Wheat 
International  Law,  66-63. 

4.  Independentiy  of  the  act  of  1841,  the  representatives  of 
Robert  Oliver  had  no  right  to  this  share,  which  could  have  been 
enforced  in  any  tribunal  of  law  or  equity.  The  Insolvent  Laws 
of  Maryland,  and  particularly  the  act  of  1808,  chap.  71,  sec.  3 ; 
Winchester,  Trustee  of  Williams,  v.  Union  Bank,  2  Gill  &  J. 
73 ;  Winchester,  Trustee  of  Gooding,  v.  Union  Bank,  Id.  79 ; 
Glasgow  V.  Sands,  3  Id.  96 ;  Glenn  V.  Karthaus,  4  Id.  385 ; 
Kennedy  v.  Boggs,  5  H.  &  J.  408 ;  Brown  v.  Brice,  2  H.  &  G. 
24 ;  WiUiams  v.  ElUcott,  6  H.  &  J.  427. 

5.  The  act  of  1841,  chap.  309,  is  repugnant  to  the  tenth  sec- 
tion of  the  first  article  of  the  Constitution  of  the  United  States. 
It  is  a  law  which,  in  its  application  to  this  case,  impairs  the  ob- 
ligation of  a  contract 
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In  the  discussion  of  this  point,  it  was  inristed  that  it  impairs 
the  obligation  of  the  original  contracts  of  the  insolvent  wiw  his 
various  creditors;  that  it  impairs  the  obligation  of  the  bond 
given  by  Mr.  Winchester  as  provisional  trustee ;  that  it  impairs 
tiie  rights  of  creditors,  as  cestuis  que  trusty  and  the  ri£[hts  of  the 
nlaintiff  in  error  as  permanent  trustee,  under  the  deed  of  trust  to 
Mr.  Winchester,  as  provisional  trustee ;  that  it  also  impairs,  as 
to  the  creditors,  the  obligation  pf  the  bond  of  the  plaintin  in  error 
as  permanent  trustee.  It  will  also  be  insisted  that  the  plaintiiF 
in  error,  on  his  appointment  as  permanent  trustee,  and  his  quali- 
fication, by  filing  an  approved  bond,  became  entitled  bv  law  to 
his  commission  on  the  assets  composing  the  estate  of  iLe  insol* 
vent,  and  which  vested  in  him,  on  his  qualification  as  perma- 
nent trustee,  and  also  deprived  him  of  his  right  to  allowance 
out  of  said  estate,  for  has  necessary  disbursements;  and  that 
such,  his  right,  is  based  on  contract,  within  the  true  interpreta- 
tion of  the  said  section  of  said  article  of  the  Constitution ;  and 
that  said  act,  as  to  him,  is  unconstitutional  and  void,  as  it  does 
not  save  his  commission  nor  make  provision  for  payment  of  his 
disbursements.  In  the  discussion  of  this  point,  the  following 
authorities  were  relied  on:  Bronson  v.  Klazie,  1  How.  311; 
Green  v.  Biddle,  8  Wheat  1 ;  MoCracken  v.  Haywaid,  2  How. 
608 ;  Gantley's  Lessee  v.  Ewing,  3  How.  707 ;  Cook  v.  Moffatt, 
5  How.  295 ;  Planters'  Bank  v.  Sharp,  6  How.  318,  and  the  cases 
cited  in  the  opinion  in  that  case ;  12  Wheat  311,  312 ;  Rogers 
V.  Wright,  9  G.  &  J.  184.  .  The  following  cases  were  referred  to 
for  illustration,  and  as  showing,  by  ancuogy,  the  rights  which 
attached  to  the  claims  of  creditors  on  the  application  of  the  in« 
solvent:  Scott  v.  Jones,  4  Clarke  &  Fin.  397,  398;  Freake 
V.  Cranefield,  3  Mylne  &  Craig,  499,  and  in  14  Eng.  Cond.  Ch. 
Rep.  500;  Wefch  v.  Stewart,  2  Bland,  Ch.  Rep.  41;  Post  v. 
Mackall,  3  Id.  498.  It  was  also  insisted,  in  the  discussion  of 
this  point,  that  the  said  act,  in  its  application  to  this  case,  im- 
paired the  obligation  of  the  contract  of  sale  made  by  said  insol- 
vent, before  his  application,  U)  the  firm  of  Stump  &  Williams, 
of  the  one  half  of  his  said  share ;  and  that  the  said  act,  as  to  the 
representatives  of  Stump  &  Williams,  is  unconstitutional  and 
void.  Mitford  v.  Mitford,  9  Ves.  87,  and  notes ;  Wright  v.  Mor- 
ley,  11  Ves.  17 ;  Dyer  v.  Pearson,  3  Barn.  &  Cress.  38,  in  10 
Eng.  C.  L.  Rep.  13;  2  Story's  Eq.  Jur.  §  1411, 1038, 1040  b, 
1044;  E.  &  S.  Kip  v.  The  Bank  of  New  York,  10  Johns.  63; 
Muir  v.'Schenck,  3  Hill,  228. 

The  counsel  for  the  defendant,  in  error  presented  the  foUowmg 
points: 

1st  The  decisio^  below  turns  upon  two  grounds,  each  of 
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which  is  conclusive  of  the  case,  and  the  second,  to  wit,  that 
« under  the  proceeding  based  on  or  originating  fiom  the  insol- 
vent petition  of  Williams  and  the  act  of  As^mbly  applicable 
thereto,  Oliver  acquired  a  valid  title  to  all  the  interest  of  James 
Williams  in  the  fund  in  controversy,"  resting  upon  the  conjoint 
operation  of  the  sale  made  by  order  of  court  and  the  act  of  As* 
sembly,  is  not  subject  to  revision  here,  because  the  effect  of  the 
sale  so  made  was  exclusively  for  the  court  below,  and  it  does 
not  appear  to  what  extent  that  consideration  affected  the  decree 
of  the  Court  of  Appeals. 

2.  The  petition  of  the  plaintiff  in  error  does  not  spedallv 
set  up  or  claim  any  right  or  title  under  the  convention  witn 
Mexico,  or  the  act  oi  Congress,  or  the  award  made  in  pursuance 
of  them,  nor  does  the  court  below  decide  aminst  any  such 
right  or  title.  The  petition  denies  the  title  of  Oliver's  execu* 
tors,  and  rests  its  demands  on  the  official  character  of  the  plain- 
tiff in  error,  as  giving  him  title  under  the  insolvent  laws  of 
Maryland,  and  on  the  trusts  of  the  deed  of  the  8th  May,  1841, 
as  constituting  them  trustees  for  him  being  so  entitled,  and  the 
decision  of  the  State  court  turns  altogether  on  its  construction 
of  those  insolvent  laws,  which  confer,  in  its  judgment,  no  title 
on  the  plaintiff  in  error.  Udell  v.  Davidson,  7  How.  771; 
Smith  v.  Hunter,  7  How.  743;  Manevi;.  Porter,  4  How.  65; 
McDonoffh  v.  Millaudon,  3  How.  705 ;  Downes  v.  Scott,  4 
How.  50S;  Kennedy  v.  Hunt,  7  How.  593;  Fulton  v.  McAffee, 
16  Pet.  149 ;  Coons  v.  Gallagher,  15  Pet  18;  McKenney  v.  Car- 
roll, 12  Pet  66;  Crowell  t;.  Randell,  10  Pet  392;  Montgomery 
V.  Hernandez,  12  Wheat  129 ;  Williams  v.  Norris,  12  Wheat 
117;  Hickie  v.  Stark,  1  Pet  98;  Mathews  v.  Zane,  7  Wheat 
206;  Owings  v.  Norwood,  5  Cranch,  344;  Smith  v.  the  State 
of  IVfaiyland,  6  Cranch,  286 ;  Plater  v.  Scott,  6  Gill  &  Johns. 
116;  riall  V.  Gill,  10  GiU  &  Johns.  325;  1  U.  S.  Stat  at  Large, 
384. 

3.  The  decision  of  the  State  court,  that  Williams's  daim 
did  not  pass  to  bis  permanent  trustee  on  account  of  its  illegat 
ity  and  turpitude,  does  not  conflict  with  the  award,  or  the  treaty 
or  act  of  Congress  under  which  the  award  was  passed,  because 
the  commissionenuwere  empowered  to  decide  nothing  but  the 
liability  of  Mexico  for  the  claims  set  up  against  that  republic, 
which  were  admitted  Iq^  Mexico  jNtior  to  the  treaty,  but  long 
after  Williams's  application ;  and  because  the  said  convention 
or  treaty  of  1839  and  the  proceeding  under  it  cannot  affect 
the  question,  whether  the  insolvent  £tws  of  Maryland  did  or 
did  not  operate  in  1819  to  transfer  the  claim  to  the  trustee  of 
Williams,  the  force  and  effect  of  these  laws  at  the  time  when 
Williams  applied,  being  the  question  before  the  court  below. 
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Comegys  v.  Vaase,  1  Pet  212 ;  ^eppard  v.  Taylor,  5  Pet.  713 ; 
Fievafi  V.  Bache,  14  Pet  97;  Maryland  Acts  of  1805,  ch.  110, 
and  1816,  ch.  221;  Hall  ti.  Gill,  10  6ill&  Johns.  825. 

4.  ^y  the  well-settled  law  of  Maryland,  as  applicable  to 
Williams's  and  all  other  applications  for  the  benefit  of  the 
insolrent  laws  at  that  period,  (1819,)  the  plaintiff  in  error,  as 
Imstee  of  Williams,  under  his  application,  took  title  to  no  pro- 
perty, rights,  or  claims  of  WiUiams,  the  insolvent,  bat  such  as 
he  had  at  the  date  of  his  application.  At  that  period,  Williams 
had  ho  possible  right  or. claim  against  the  government  of 
Mexico,  which  did  not  come  into  existence  for  several  years 
afterwards,  nor  against  the  then  existing  government  of  Spain 
in  Mexico,  which  Mina's  expedition  was  de»med  to  overthrow; 
and  the  only  alleged  or  possible  claim  he,  (WiUiams,)  then  had 
was  against  ACna,  under  Mina's  contract  with  the  Mexican 
Company;  and  this  contraci  with  Mina,  as  ihe  State  court  has 
declared  by  its  decision,  was  illegal,  and  created  no  right  or 
claim  in  Gooding  which  could  or  did  pass  to  his  trustee  under 
his  said  application  in  1819.  The  decision  of  the  State  Ck>urt, 
therefore,  involved  but  two  questions,  the  first  of  which  was, 
whether  said  contract  with  Mina  vested  any  rights  in  Williams, 
at  the  date  of  his  application  in  1819,  which  passed  to  his  ims^ 
tee ;  ^d  the  second,  whether  the  treaty  and  award,  allowing 
as  against  Mexico  the  claim  of  the  Mexican  Ck>mpany,  under  its 
said  contract  with  Mina,  had  any  such  operation  or  retrospect, 
as  to  that  contract,  as  to  validate  it  in  Msurylahd  as  between  the 
original  parties,  and  to  validate  it  ab  iniiioy  so  as  to  vest  in  the 
trustee  by  retroactive  rights  and  claims  under  that  contract, 
which  had  no  legal  existence  at  the  period  of  Williams's  appli- 
cation. The  first  question  the  defendants  in  error  will  main- 
tain, is  conclusively  established  by  the  decision  of  the  State 
court,  and  is  not  open  to  inquiry  here,  as  it  involves  nothing 
but  the  decision  of  the  Maryland  Court  upon  a  Mauryland  con- 
tract, as  to  the  rights  created  by  it,  and  we  transfer  of  those 
righte,  in  1819,  to  the  trustee  of  the  insolvent  The  second,  and, 
as  the  defendants  will  maintaih,  the  only  possible  question  open 
here,  will  be  as  to  the  operation  of  the  treaty  and  award.  And, 
as  the  State  court  has  not  expressed  any  specific  opinion  as  to 
the  treaty,  or  any  right  or  title  set  up  or  claimed  under  it,  the 
jurisdiction  can  only  be  maintained,  if  at  all,  by  establishing 
that,  such  a  right  or  title  was  involved  in  the  decision  of  the 
question,  and  that  the  treaty  did  so  retroact  as  to  validate  said 
contract,  ab  initio^  and  vest  in  the  trustee  of  1819  the  rights 

Siven  by  that  contract,  which  rights,  so  vested  in  the  trustee,  the 
ecision  of  the  State  court  denied  him.     And  the  defendants 
in  error  will  maintain  that,  even  if  there  be  any  such  right,  title. 
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or  privilege  speciaUy  set  up  or  claimed  under  the  tzeaty,  as  ta. 
give  jurisdiction,  which  they  deny,  yet  the  treaty  could  not  have, 
and  was  hot  intended  to  have,  any  such  operation  or  retiospeet 
They  will  insist  that  the  treaty  and  award  under  it  had  and 
could  have  no  other  effect  than  to  establish  the  liability  of 
Mexico  to  pay  that  claim  under  the  treaty,  and  settled  nothing 
but  the  validity  of  that  claim  against  Mexico;  and  that,  by  the 
award  made  under  it  to  Glenn*  and  Ferine,  the  trustees  of  the 
defendants,  the  defendants  have  the  onl^  right  or  title  set  up, 
claimed,  or  obtained  under  the  treaty,  which  the  plaintiff  in  error 
can  controvert  onlv  by  showing  that  they  were  entitled  to  the 
claim  thus  allowed  to  the  defendants,  and  that  the  treaty  and 
award  settled  no  rights  as  between  the  claimants,  but  merely 
the  oblifi[ation  of  Mexico  to  pay  the  claim.  They  wiU  further 
insist  that  the  question,  whether  the  original  contract  be- 
tween Mina  and  the  Mexican  Company .  gave  Williams  any 
rights  which  passed  to  his  trustee  in  1819,  was  a  question  of 
Maryland  law  upon  a  Maryland  contract,  upon  which  Mexico's 
subsequent  recognition  or  agreement  to  pay  that  claim,  as  due 
by  herself,  could  have  no  ii^uence ;  that  Mexico's  subsequent 
agreement  to  pay  the  claim  herself  had  no  bearing  upon  the 
question,  as  to  what  were  the  rights  of  Williams  in  Maryland 
under  the  original  contract  between  Mina  and  the  Mexican 
Compan^^ ;  and  that  ihe  express  waiver  by  Mexico,  or  even  by 
the  Spanish  government  which  she  overthrew,  or  the  objection  of 
illegality  as  far  as  she  was  concerned,  could  not  affect  the  question 
of  tiie  validity  of  the  original  contract,  in  Maryland  and  under 
the  laws  of  M&ryland,  and,  above  all,  could  not  retrospect  so  as  to 
repeal  Ihe  laws  of  Maryland,  by  validating  that  original  contmct, 
ab  ittUio^  and  passing  the  rights  under  it  to  the  trustee  of  1819. 
And,  as  the  result  of  the  whole,  therefore,  the  defendants  in 
enor  will  maintain,  that  the  decision  of  the  State  Court  has 
conclusively  established  the  original  invalidity  of  the  contract, 
and* that  the  trustee  took  no  rights  under  it;  and  that  the  treaty, 
if  tiiere  be  any  question  reused  under  it,  gave  the  plaintiff  m 
Qnor  no  right,  title,  or  privilege  which  can  affect  that  decision, 
or  was  denied^y  the  State  court  Milne  v.  Huber,  3  McLean, 
102 ;  and  authorities  under  Ist  and  2d  points. 

5.  The  act  of  Assembly  of  1841,  ch.  309,  does  not  impair 
the  obligation  of  contracts.  Satterlee  t;.  Mathewson,  2  ret 
414;  Watson  v.  Mercer,  8  Pet  110. 

Mr.  Justice  NELSON  delivered  the  opinion  of  the  court 
This  case  is  not  distinguishable  from  the  case  decided  at  the 

last  term  of  Gill  t;.  OlivePs  Executors,  and  which  was  dismissed 

for  want  of  jurisdiction. 
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It  is  reported  in  11  How.  529.  That  case  involved  the  right 
to  the  share  of  Lyde  Goodwin  as  a  member  of  the  "Baltimore 
Mexican  Company"  in  the  fund  that  had  been  awarded  to  the 
members  of  that  companv  by  the  commissioners  under  the  con- 
vention of  1889  with  Mexico.  Gill  claimed  it  as  permanent 
trustee  under  the  insolvent  laws  of  Maryland,  the  benefit  of 
which  Goodwin  had  obtained  in  1817,  on  the  assignment  of  all 
his  property  for  the  use  of  his  creditors. 

The  executors  of  Oliver  claimed  the  right  of  Goodwin  to  this 
fund  under  an  assignment  imde  by  himself  30th  May,  1829* 

The  money  awaraed  by  the  commissioners  to  this  company 
under  the  treaty,  had,  by  the  e^preement  of  all  parties  claiming 
an  interest  in  the  same,  been  deposited  in  the  Mechanics'  Bank 
of  Baltimore,  to  be  distributed  according  to  the  rights  of  the 
respective  parties  claiming  it 

The  Court  of  Appeals  of  Maryland  decided  against  the  right 
of  Gill,  as  the  permanent  trustee  of  Goodwin,  under  the  insol- 
vent proceedings,  and  in  favor  of  the  right  of  the  executors  of 
Oliver. 

The  case  was  brought  here  by  writ  of  error  for  review,  and 
was  dismissed  as  we  have  stated  for  want  of  jurisdiction. 

The  Court  of  Appeals  of  Maryland  had  decided  against  the 
right  of  Gill,  on  the  ground  that  the  contract  made  by  the  **  Bal- 
timore Mexican  Company"  with  General  Mina,  in  1816,  by 
which  means  were  furnished  him  to  carry  on  a  military  expedi- 
tion against  the  territories  and  dominions  of  the  King  of  Spain, 
a  foreign  prince  with  whom  the  United  States  were  at  peace, 
was  in  violation  of  our  Neutrality  Act  of  1794,  and  consequently 
illegal  and  void,  and  could  not  be  the  foundation  of  any  right 
of  property,  or  interest  existing  in  Goodwin  in  1817,  the  date  of 
the  insolvent  proceedings,  and  hence,  that  no  interest  in  the  sub- 
ject-matter passed  to  the  permanent  trastees,  setting  up  a  title 
under  them. 

After  the  revolutionary  party  in  Mexico  had  achieved  their 
independence,  and  about  the  year  1826  the  public  authorities, 
under  the  new  government,  recognized  this  claim  of  the  Balti- 
more Company,  as  valid  and  binding  upon  it,  and  as  such  it 
was  brought  before  the  board  of  commissioners,  under  the  con- 
vention of  1889,  and  allowed. 

It  was  not  denied  on  the  argument,  and,  indeed,  could  not 
have  been  successfully,  that  the  contract  wth  General  Mina  in 
1816,  was  illegal  and  void,  having  been  made  in  express  viola- 
tion of  law :  and  hence  that  no  interest  in,  or  right  of  property 
arising  out  of  it,  legal  or  equitable,  could  pass,  in  1817,  the  date 
of  the  insolvent  proceedings  of  Goodwin,  to  the  trustee,  for  the 
benefit  of  his  creditors.    But,  it  was  urged,  that  the  subsequent 
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recognition  and  adoption  of  the  oUigation  by  the  new  govern- 
ment,  had  relation  back,  so  as  to  confirm  and  legalize  the  ori- 
ginal  transaction,  and  thereby  give  operation  and  effect  to  the  title 
of  the  trustee  at  the  date  mentioned. 

And  upon  this  ground  it  was  insisted  that  the  decision  of  the 
court  below,  denyine  the  right  of  Gill,  the  permanent  trustee, 
was  a  decision  c^iainst  a  right  derived  unaer  the  treaty  and 
award  of  the  commissioners,  which  therefore  brought  the  case 
within  the  25th  section  of  the  Judiciary  Act. 

Undoubtedly,  upon  this  aspect  of  the  case,  and  assuming  that 
there  was  any  well-founded  ground  to  be  found  in  the  record 
for  maintaining  it,  jurisdiction  might  have  been  very  properly 
entertained ;  and  the  question  as  to  the  effect  of  the  reception, 
of  the  obligation  by  Mexico,  and  award  under  the  treaty  m  pur- 
suance thereof,  upon  the  right  claimed  b^  the  trustee  under  the 
insolvent  proceedmgs,  examined  and  decided.  The  decision  be- 
low, in  this  aspect  of  the  case,  must  have  involved  the  effect  and 
operation  of  the  treaty,  and  award  of  the  commissioners  under  it 

But,  a  majority  of  the  court  were  of  opinion  that  no  such 
question  existed  m  the  case,  or  was  decided  by  the  court  below; 
and  that  the  only  one  properly  arising,  or  that  was  decided,  was 
the  one  growing  out  of  the  contract  with  General  Mina  of  1816, 
and  of  the  effect  fiuid  operation  to  be  given  to  it  under  the  insol- 
vent laws  of  Maryland. 

The  money  awarded  to  the  Mexican  Companv  was  a  fund  in 
court,  and  had  been  brought  in  by  the  consent  of  all  parties  con- 
cerned, for  distribution  according  to  their  respective  nghts.  The 
plaintiff  in  error  claimed  the  share  of  Goodwin,  under  the  insol- 
vent proceedings  of  1817,  as  trustee  for  the  creditors  through 
the  contract  with  Mina — the  defendants  by  virtue  of  an  assign- 
ment from  Goodwin  himself  in  1829,  after  Mexico  had  recog- 
nized and  acknowledged  the  claim  as  valid.  The  money  had 
been  awarded  to  certain  persons  '^  in  trust  for  whom  it  may 
concern,"  without  undertaking  to  settle  the  rights  of  the  several 
claimants.  The  court,  in  giving  effect  and  operation  to  the  in- 
solvent laws  of  Maryland,  as  to  the  vesting  of  the  property  and 
estate  of  the  insolvent  in  the  hands  of  the  trustee,  for  the  benefit 
of  the  creditors,  held,  that  no  interest  or  right  could  be  claimed 
under  them  through  the  contract  of  1816,  but  that  the  right  of 
Goodwin  to  the  mnd  passed  by  his  assignment  in  1829  to  the 
defendants. 

Mr.  Justice  Grier,  in»  delivering  the  opinion  of  the  majority 
of  the  court,  speaking  of  that  decision,  observes,  that  in  deciding 
the  question,  the  courts  of  Maryland  have  put  no  construction 
on  the  treaty  or  award  asserted  by  one  party  to  be  the  true  oney 
and  denied  by  the  other.    It  was  before  them  as  a  fact  only,  and 
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not  for  the  purpose  of  constnictioii.  Whether  this  money  paid 
into  the  court  under  the  award,  and  first  acknowledged  by  Mex- 
ico aB  a  debt  in  1825,  existed  as  a  debt  transferable  by  the  Ma- 
ryland insolvent  laws  in  1817,  or  whether  it,  for  the  first  time, 
assumed  the  nature  of  a  chose  in  action  transferable  by  assign- 
ment after  1825,  when  acknowledged  of  record  by  Mexico,  and 
passed  by  the  assignment  of  Lyde  Goodwin  to  Robert  Oliver, 
was  a  question  wholly  dekors  the  treaty  and  award,  and  involv- 
ing the  construction  of  the  laws  of  Mainland  only,  and  not  of 
any  treaty,  or  statute,  or  commission,  under  the  United  States. 
And  Mr.  Justice  Woodbury,  who  dissented  on  the  question  of 
jurisdiction,  observes,  that  the  claim,  so  far  as  it  regards  the  en- 
forcement of  the  treaty  with  Mexico,  does  not  seem  to  have 
been  .overruled  in  terms  by  the  State  Court  That  court  did  not 
decide  that  the  treaty  was  corrupt  or  illegal,  or  in  any  way  a 
nullity,  when  they  held  that  the  original  contract  violated  the 
laws  of  neutrality.  So  far,  too,  as  regards  the  award  msule  by 
the  commissioners,  that  the  Baltimore  Mexican  Company,  and 
their  legal  representatives,  had  a  ja..u  claim  under  the  treaty  for 
the  amount  awarded,  it  was  not  overruled  at  all. 

Again,  he  observes,  that  all  must  concede,  that  the  State 
coTut  speaks  in  language*  against  the  Mina  contract  alone  as 
illegal,  and  in  terms  do  not  impugn  either  the  treaty  or  the 
award;  and  it  is  merely  a  matter  of  inference  or  argument  that 
either  of  these  was  assailed,  or  any  right  properly  claimed  under 
them  overruled.  But  it  is  true  the  court  held  that  Oliver's  execu- 
tors, rather  than  the  appellant,  were  entitied  to  the  fund  furnished 
by  Mexico,  and  long  subsequent  to  Mina's  contract;  but  in 
coming  to  that  conclusion,  they  seem  to  have  been  governed  by 
their  own  views  as  to  their  own  laws  and  the  principles  of  gene- 
ral jurisprudence.  The  treaty  or  award  contained  nothing  as 
to  the  point  whether  Gill  or  Oliver's  executors  had  the  better 
right  to  his  share,  but  only  that  the  Mexican  Company  and  their 
legal  representatives  should  receive  the  fund.  This  last  the 
court  did  not  question. 

The  decision  of  the  court  below,  therefore,  not  involving  the 
validity  of  the  treaty,  or  award  of  the  commissioners,  or  lawful- 
ness or  character  of  the  fund,  but  simply  the  right  and  titie  to 
the  respective  shares  claimed  in  it,  after  the  fund  had  been  paid 
over  by  the  government,  and  brought  into  court  for  distribution 
according  to  the  agreement  of  all  concerned,  and  which  distri- 
bution depended  upon  the  laws  of  the  State,  a  majority  of  the 
court,  taking  this  view  of  the  case,  held,  that  there  was  a  want 
of  jurisdiction,  and  dismissed  the  writ  of  error ;  and  that  the 
decision,  whether  right  or  wroi^g,  could  not  be  the  subject  of 
review  under  the  25tii  section  of  tiie  Judiciary  Act,  as  it  involved 
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no  qaestion,  either  directly  or  by  neoessary  intendment,  aminff 
apon  the  treaty  or  award,  or  connected  with  the  validity  ^ 
either;  and  if  this  court  were  right  in  the  view  thus  taken  of  the 
case,  there  can  be  no  doubt  as  to  the  correctneBS  of  the  condn* 
sioh  arrived  at.  A  different  view  of  the  case  might,  of  coursei 
lead  to  a  different  conclusion. 

Now,  in  tiie  case  before  us,  the  plaintiff  in  error  claims  the 
share  of  John  Gooding,  one  of  the  members- of  the  Mexican 
Company,  as  permanent  trusts  under  the  insolvent  laws  of 
Maryland,  having  been  appointed  29th  January,  1842,  Gooding 
having  taken  the  benefit  of  these  acts,  and  assigned  his  property 
for  the  benefit  of  the  creditors  as  early  as  1819. 

George  Winchester  had  been  previously  appointed  provisional 
trustee  on  the  23d  June,  1819,  to  whom  all  property  had  been 
assigned,  and  on  the  2d  May,  1823,  had  been  appointed  perma* 
nent  trustee,  and  gave  a  bond  for  the  faithful  execution  of  his 
duties  without  surety,  and  on  the  2d  April,  1825,  sold  the  inte- 
rest of  Gooding  in  this  share  to  Robert  Oliver,  under  an  order  of 
sale  made  by  the  Baltimore  County  Court,  having  jurisdiction 
in  the  matter,  for  the  consideration  of  $2,000.  And  m  1841  the 
Legislature  of  Maryland  passed  a  law  confirminj^  this  sale,  a 
doubt  having  been  suggested  as  to  its  validity,  mr  want  of  a 
surety  to  the  official  bond  of  the  trustee. 

In  this  state  of  the  case  the  Court  of  Appeals  of  Maryland 
held,  that  the  interest  of  Gooding  in  the  Mexican  contract  did 
not  pass,  under  their  insolvent  laws,  to  the  plaintiff  in  error  as 
permanent  trustee,  for  the  reasons  assigned  in  the  previous  case 
of  Gill  V*  Oliver's  Executors.  And  that  if  it  did  or  could  have 
passed  under  these  laws,  it  passed  to  Winchester,  the  i»evioiis 
trustee,  in  connection  with  the  confirming  act  of  the  lemslatiiie 
of  1841. 

It  is  apparent,  therefore,  if  the  decision  in  the  case  of  Gill.  v. 
Oliver's  executors  involved  no  question  that  gave  to  this  court 
jurisdiction  to  revise  it  here,  as  has  already  been  decided,  none 
exists  in  the  case  before  us ;  for,  as  it  respects  the  question  of 
jurisdiction,  the  two  stand  upon  the  same  footing,  and  involve 
,  precisely  the  same  principles. 

The  counsel  for  the  plaintiff  in  error  sought  to  distinguish  this 
case  from  the  previous  one,  and  to  maintain  the  jurisdiction  of 
the  argument,  upon  the  ground  that  the  act  of  the  Legislature 
of  Maryland  of  1841,  confirming  the  authority  of  Winchester, 
the  permanent  trust.ee,  was  in  contravention  of  a  provision  of 
the  Coiistitution  o[  the  United  Sta^^s«  as  a  ^  law  impairing  the 
obligation  of  contracts." 

But,  admitting  this  to  be  so,  (which  we  do  not,)  still  the  ad- 
mission would  not  aflect  the  result    For  the  decision  upon  the 
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preyions  branch  of  the  case  denied  to  the  plaintiff  any  right  to, 
or  interest  in,  the  fund  in  question,  as  claimed  under  the  insol- 
vent proceedings,  as  permanent  trustee,  and  hence  he  was 
deemed  disabled  from  maintaining  any  action  founded  upon 
tiiat  claim. 

It  was  of  no  importance,  therefore,  as  it  respected  the  plain- 
tiff in  the  distribution  of  the  fund,  whether  it  was  rightimly  or 
wA>ngfully  awarded  to  Oliver's  executors.  He  had  no  longer 
any  interest  in  the  question. 

In  order  to  give  jurisdiction  to  this  court  to  revise  the  judg- 
ment of  a  State  court,  under  the  25th  section  of  the  Judiciary 
Act,  a  question  must  not  only  exist  on  the  record,  actually  or  by 
necessary  intendment,  as  mentioned  in  that  section  and  the  de- 
dflion  oi  the  court  as  there  stated,  but  the  .decision  mast  be 
controlling  in  the  disposition  of  the  case ;  or,  in  the  language 
of  some  of  the  cases  on.  the  subject,  '^  the  judgment  of  the  State 
court  wotdd  not  have  been  what  it  is,  if  there  had  not  been  a 
misconstruction  of  some  act  of  Congress,  or  a  decision  against 
th6  validity  of  the  right,  title,  privflege,  or  exemption  set  up 
under  it**  3  Pet  292,  302.  Or,  as  stated  by  Mr.  Justice  Story, 
in  Crowell  v.  Randell,  (10  Pet  392,)  where  he  reviewed  all  the 
cases,  it  must  appear  <^  from  the  facts  stated  by  just  and  neces- 
sary inference,  that  the  question  was  nxade,  and  that  the  court 
below  must,  in  order  to  have  arrived  at  the  judgment  pronounced 
by  it,  have  come  to  the  very  decision  of  that  question  as  indis- 
pensable to  that  judgment"  And  in  a  recent  case,  (5  How. 
341,)  following  out  the  doctrine  of  the  previous  cases,  « It  is  not 
enough  that  the  record  shows  that  the  plaintiff  in  error  con- 
tended and  claimed  that  the  judgment  of  the  court  impaired  the 
obligation  of  a  contract,  and  violated  the  provisions  of  the 
Constitution  of  the  United  States,  and  that  this  claim  was  ovier^ 
ruled  by  the  court;  but  it  must  appear  by  clear  and  necessary 
intendmeiit,  that  the  question  must  have  been  raised,  and  must 
have  been  decided,  in  order  to  induce  the  judgment" 

It  is  uot  intended,  nor  to  be  understood,  from  these  cases,  that 
the  question,  thus  material  to  the  decision  arrived  at,  must  be 
confined  exclusively  a^id  specially  to  the  construction  of  the 
treaty,  act  of  Congress,  &c.,  in  order  to  give  the  jurisdiction,-  as 
this  would  be  too  narrow  a  view  of  it  Points  may  arise  grow- 
ing out  of,  and. connected  with  the  general  question,  and  so 
blended  v^th  it  as  not  to  be  separated,  and,  therefore,  falling 
equally  within  the  decision  contemplated  by  the  25th  section. 
The  cases  of  Smith  v.  the  State  of  Maryland,  6  Cranch,  281, 
and  Martin  v.  Hunter's  Lessee,  1  Wheat  805,  355,  afford  illus- 
trations of  this  principle. 

Now,  as  the  decision  of  the  question  involving  the  right  and 
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title  of  the  plaintiff  in  eTror  to  Gooding's  interest  in  this  fnnd 
under  the  insolvent  proceedings  was  against  him  in  the  court 
below,  and  was  one  which,  in  our  judgment,  involved  only  a 
question  of  State  law,  and,  therefore,  not  the  subject  of  ./a- 
vision  here,  and  was  conclusive  upon  his  rights,  and  decisive  of 
the  case,  it  follows  that  we  have  no  jurisdiction  within  the  prin- 
ciple of  the  cases  to  which  we  have  referred;  for  the  deter- 
mination of  the  court  upon  the  validity  of  the  act  of  the 
legislature  of  1841  in  no  way  controlled  the  judgment  at 
which  the  court  arrived,  as  respected  the  plaintiff.  That  turned 
upon  the  decision  as  to  the  right  of  the  plaintiff  to  the  fund 
under  the  insolvent  proceedings,  as  permanent  trustee  of  Good* 
ing,  and  whatever  might  have  been  the  opinion  of  the  court 
upon  the  other  question,  the  result  of  their  judgment  would 
have  been  the  same. 

For  tlve  reason,  therefore,  that  this  case  falls  directly  within 
the  decision  of  GiU  v.  Olivei^s  Executors,  and  is  not  distinguish- 
able from  it,  the  case  must  take  the  same  direction,  and  be  dis- 
missed for  want  of  jurisdiction. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Court  of  Appeals  of  the  State  of  Maryland  for  the 
Western  Shore,  and  was  argued  by  counsel.  On  consideration 
whereof,  it  is  now  here  ordered  and  adjudged  by  this  court,  that 
this  cause  be,  and  the  same  is  hereby,  oismissed,  for  the  want  of 
jurisdiction. 


Nathaniel  Williams,  as  permanent  Trustee  for  the.  Cre- 
ditors OF  John  Gooding,  an  Insolvent  Debtor,  v,  Charles 
Oliver,  Robert  M.  Gibbes,  and  Thomas  Oliver,  Execu- 
tors o^  Robert  Oliver,  and  John  Glenn  and  David  M. 
Perrine,  Trustees. 

The  decision  in  the  preceding  case  of  Williams,  Trustee,  v,  Oliver's  Executors,  again 

affirmed. 

This  case  was  also,  like  the  preceding  one,  brought  up  from 
the  Court  of  Appeals  of  Maryland,  by  a  writ  of  error  issued 
TEUider  the  25th  section  of  the  Judiciary  Act 

The  circumstances  of  the  two  cases  were  the  same<  In  both, 
Winchester  was  the  trustee  who  sold  the  share  to  Oliver,  and 
the  same  act  of  Assembly  .applied  to  both.  The  judgnicnt  aiid 
11' 
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leasona  of  the  Court  of  Appeals  covered  both  caaes,  and  they 
were  argaed  in  this  conrt  together  by  the  same  coonseL 

Mr*  Justice  NELSON  delivered  the  opinioa  of  the  court 
This  case  involves  the  same  principles  as  the  case  of  Wil- 
liams, permanent  Trustee  of  James  Williams,  already  decided; 
and  we  refer  to  the  opinion  there  delivered  for  our  aecision  in 
this  case. 

The  case  is  dbnussed  for  want  of  jurisdiction. 

.  Order. 

This  caus^  came  on  to  be  heard  on  the  transcript  of  the  re- 
cord from  the  Court  of  Appeals  of  ilie  State  of  Maryland  for 
the  Western  Shore,  and  was  argued  by  counsel.-  On  consider- 
ation whereof,  it  is  now  here  ordered  and  adjudged  by  tlus  court, 
that  this  cause  be,  and  the  same  is  hereby,  dismissed,  for  the 
want  of  jurisdiction. 


Greenberby  Dorset,  Complainant  and  Appellant,  v.  Sam- 
uel Packwood. 

An  agfeement,  whereby  the  purchaser  of  a  plantation  ^  bound  himself  to  transfer  to 
his  son-in-law  one  half  of  the  plantation,  slaves,  cattle,  and  stock,  as  soon  as  the 
son-in-law  diould  pay  for  one  naif  of  the  cost  of  said  property,  either  with  his 
own  priyate  means,  or  with  one  half  of  the  profits  of  the  plantation,''  was  deficient 
in  matoaUty.  The  son-in-law  was  not  bound  to  render  any  services  nor  pay  any 
money.    It  was  a  nude  pad. 

It  was  not  an  alternative  obligation  upon  the  son-in-law,  because  th&  election  to  pay 
his  half  out  of  the  profits  would  nave  been  merely  paying  with  another  mxofs 
money. 

Even  if  the  agreement  possessed  mutuality,  there  was  no  performance,  or  offer  of 
performance  by  the  son-in-law  for  twenty-seven  years. 

Moreover,  fifteen  yean  after  the  agreement,  when  the  plantation  was  likely  to  prove 
a  ruinous  purchase,  the  son-in-law  abandoned  and  released  all  his  claim. 

This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiana. 

The  leading  facts  in  the  case  are  stated  in  the  opinion  of  the 
court,  to  which  the  reader  is  referred. 

Upon  the  hearing  in  the  Circuit  Court,  the  bill  was  dismissed, 
and  Dorsey  appealed  to  this  court. 

It  was  argued  bv  Mr.  Henderson  for  the  appellant,  and  Mr. 
Butler  for  the  appellee. 

Mr.  BendersoHi  for  the  appellant,  filed  an  elaborate  argument. 
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eonsiating  of  upwards  of  one  hundred  pagesi  in  which  he 
examio^  Hie  grounds  upon  which  Doiae]p8  daim  was  re- 
sisted. 

He  said,  our  claim  is  chiefly  resisted  on  three  ^unds. 

L  That  the  agreement  is  void  f(»r  want  of  valuable  cause  or 
consideration. 

2.  If  ever  valid,  the  right  has  been  abandoned  by  complain- 
ant 

3.  If  ever  yalid,  the  right  has  been  legally  released  by  com- 
plainant. 

Other  objections  are  interposed  to  our  recovery  by  the  defend- 
ant)  and  some  of  them  as  if  they  separately  constitoted  distinct 
bars  to  our  suit;  but,  on  examination,  it  will  be  seen  that, 
beside  the  three  grounds  of  defence  above  specified,  among  the 
other  objections,  one  only  has  any  plausible  claim  of  being 
separately  considered  a  bar  to  the  action,  viz.,  Dorsey's  inter- 
vening bankruptcy.  We  think,  however,  this  point  of  tramk- 
ruptcy  is  easily  answered,  if  we  succeed  in  overcoming' the  first 
three  objections. . 

We  SLdmit,  too,  that,  to  maintain  our  action,  the  agreement 
of  16th  April,  1821,  must  appear  to  have  been  made  for  a  valu- 
able consideration,  and  we  must  alsp  overcome  the  defendant's 
pleas  of  abandonment  and  release. 

First,  then,  as  to  the  consideration  for  said  agreement  The 
agreement  being  signed  by  both  parties,  binds  each  equally  to 
the  terms,  conditions,  and  stipulations  iiiiposed  on  c»ach,  and 
confers  the  rights  either  has  conceded  to  the  other*  We  -admit 
Dorsey's  rights  are  more  clearly  expressed  in  this  contract  than 
his  duties ;  but  it  is  plain  enough  that  Dorsey  accepts  the  obli- 
gatiOn  Packwood  has  incurred,  to  convey  to  him,  on  the  terms 
expressed,  one  half  of  the  property  mentioned.  And  it  is  as 
plain  in  sense  and  meaning,  though  not  as  explicit  in  expres- 
sion, that  Dorsey  does  undertake  to  pay  for  one  half  the  cost  of 
said  property,  in  one  of  two  ways,  viz.,  either  from  his  "  own  pri- 
vate means,  or  with  the  one  half  of  the  profits  of  the  plantation.'' 
Under  the  first  alternative,  it  is  obvious  he  might  have  paid  up 
one  half  in  advance  of  the  payments  due  to  Lafaxge,  though 
the  duty  would  have  been  fairly  performed  by  meeting  those 
payments  as  they  became  due,  or  by  paying  up  the  half  due 
after  the  profits  had  paid  part 

But  the  alternative  in  the  agreement  was  at  Dorsey's  election, 
1  Poth.  Ob.  p.  284,  §  3 ;  Old  Code  La,  p.  276,  art  89,  90. 

And  it  is  the  plain  language  of  the  contract,  that  Dorsey 
might  ^  pay  for  one  half  the  cost  of  said  property  .  .  •  .  • 
wiSi  the  one  half  of  the  profits  of  the  plan^tion."  The  evidence 
fiiUy  shows  he  elected  this  alternative,  and  the  question  now  is. 
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how  might  he  thus  pay  for  one  half?  He  could  only  do  this 
hy  aiding  to  produce  results  and  profits  from  the  plantation,  and 
l^  husbanding  and  appropriating  their  proceeds  to  this  end. 
To  do  this  was  the  consideration,  the  necessary  consideration, 
pledged  and  promised,  as  resulting  firom  this  alternative  of  the 
agreement  Hence  the  consideration,  we  insist,  appears  on  the 
face  of  the  agreement  In  the  first  alternative,  to  pay  one  half 
in  money ;  in  the  second,  in  such  services  as  would  make  the 
plantation  pay  one  half  from  half  its  profits.  And  his  rights, 
duty,  and  services,  under  this  second  sdternative  of  the  agree- 
ment, go  hand  in  hand.  . 

Aiid  there  can  be  no  doubt  that,  under  any  exigency  which 
might  have  arisen,  Dorsey  could  have  been  obliged  by  the  courts 
to  perform  his  parik  of  the  agreement,  or  to  account  m  damages, 
or  to  have  his  contract  cancelled.  Just  as  certainly  so  as  in  any 
other  case  of  contract  for  personal  services. 

But  suppose  it  were  the  meaning  of  this  agreement,  as  de- 
fendant's counsel  has  argued,  that  Dorsey  might  at  any  time 
have  discharged  himself  from  its  obligations,  by  forfeiting  all  he 
had  done  or  paid  toward  it ;  yet  it  is  valid  in  this  aspect  as  a 
lawful  agreement  as  in  any  other;' and  most  conclusively  is, 
after  it  has  been  fully  executed  by  Dorsey.  13  La.  Rep.  249 ; 
10  Rob.  R.  369,  370;  Code  La.  1920,  1921;  11  Mart  221;  4 
N.  S.  266 ;  Jer.  Eq.  436 ;  1  Madox,  376, 377 ;  1  Edwards,  Ch.  R. 
1  to  7. 

A  consideration,  then,  is  apparent  on  the  face  of  the  agree- 
ment, upon  a  fait  interpretation  of  its  terms  by  the  court ;  and 
the  evidence  fully  shows  that  the  parties,  too,  have  given  it  this 
construction,  and  the  manner  in  which  they  have  understood 
and  executed  it,  shall  bind  them.  On  this  rule,  that  the  practi- 
cal construction  of  a  contract  by  the  parties  shall  govern,  see 
Old  Code  La.  p.  27Q,  art  66  to  64 ;  New  Code  of  1825,  art 
1051;  3  Rob.  R.  187,  188;  10  Rob.  369,  370;  12  Rob.  170; 
Story's  Eq.  §  168 ;  3  Story's  R.  263,  264,  269,  270, 271,  282,  285. 

But,  by  the  local  law  of  Louisiana,  not  only  is  it  unnecessary 
the  consideration  should  appear  in  a  written  agreement,  but  in 
its  absence  a  consideration  is  presumed.  12  Rob.  R.  329 ;  6 
La.  78. 

Assuming,  however,  that  the  burden  of  proof  is  on  Dorsey,  to 
distinctiy  show  consideration,  yet,  by  the  laws  of  Lousiana,  the 
role  is  clear,  we  may  show  consideration  for  the  contract  by 
parol  Old  Code  La.  p.  264*,  art.  31,  32;  Code  of  1826,  art 
1767, 1887, 1888, 1890, 1894, 1897. 

Same  rule,  1  Greenl.  §  215.  And  acts  done  in  execution  of 
a  contract  n^^y  be  proven  by  parol.    13  La.  R.  264. 

That  we  rendered  the  services  on  which  we  rely  to  show  con- 
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sideralion,  is  abundantly  confessed  by  the  defendant  in  his 
answery  though  he  assumes  those  services  were  gratuitous. 

[The  counsel  then  went  into  a  minute  examination  of  the 
answer  and  evidence,  to  show  that  Dorsey  was  expected  to  ren* 
der,  and  did  render,  financial  and  other  services  of  a  personal 
nature  in  the  concern  and  business  of  the  plantation.] 

With  respect  to  the  second  proposition,  viz.,  that  Dorsey 
abandoned  the  concern  by  advising  Packwood  to  sell  and  get 
out  of  the  scrape,  the  counsel  contended  that  the  subsequent 
correspondence  and  transactions  of  Packwood  showed  that  he 
did  not  so  construe  the  letter  at  the  time,  but  that  such  con* 
struction  was  an  after-thought 

With  respect  to  the  third  proposition,  viz.,  the  release,  the 
counsel  contended  that  it  was  given  to  Theodore,  the  son  of 
Packwood,  out  of  friendly  feelings  to  him,  and  to  promote  his 
interest ;  and  that  as  it  affected  the  father,  it  was  merely  dona- 
tive and  void,  because  not  an  authentic  act,  and  not  accepted 
by  Packwood. 

At  the  date  of  this  paper,  Dorsey's  rights  under  the  agree* 
ment  of  1821,  had,  according  to  complainant's  calculation,  be- 
come equitably  consummate  and  complete.  If  the  cost  of  the 
plantation  had  then  been  paid  for  from  its  profits,  the  condition 
of  his  purchase  was  accomplished.  13  La.  261 ;  1  Domat,  p.  71, 
§  2,  and  p.  48,  ^  8. 

In  such  aspect  the  right  had  become  an  equitable  title  —  an 
informal  title  to  property.  3  Mart.  N.  S.  337;  2  La.  Rep.  460, 
461 ;  3  La.  397 ;  13  La.  261. 

From  this  time  at  least,  if  not  from  the  beginning,  Pack- 
wood  held  the  title  in  trust,  as  to  one  half,  for  Dorsey.  1  8ch. 
and  Lef.  214,  226,  227;  7  Mart.  Rep.  244;  10  La.  420. 

And  courts  of  the  United  States  nniform'y  distinguish  legal 
from  equitable  titles  in  Louisiana,  as  elsewhere.  3  How.  512, 
514,  515.  It  is  especially  so  of  a  trust  which  results  from  fraud. 
2  How.  650;  10  La.  420. 

The  contract  to  sell  on  a  suspensive  condition,  when  the  con- 
dition is  performed,  becomes  equivalent  to  a  contract  to  seU 
without  a  conditibn.  And  the  latter  contract,  in  Louisiana,  is 
a  sale.     Old  Code,  p.  346,  art.  4,  9. 

At  common  law,  a  release  is  known  as  a  designated  instru- 
ment of  conveyance  of  a  right  in  land ;  a  deed,  transmissive 
of  title.  2  Black.  Com.  324.  It  is  also  used  at  common  law 
for  remitting  and  discharging  personal  oblirations.  Used  for 
either  object  it  must  be  a  deed,  under  seal,  the  seal  import- 
ing a  consideration,  conclusive  at  law,  except  for  fraud.  If  not 
under  seal,  though  upon  valuable  consideration,  it  fails  as  an 
instrument  to  convey  title  to  land.     But  if  without  seal,  and 
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without  consideration  in  fact,  it  is  void,  and  no  proof  of  purpose 
or  intention  can  sustain  it 

In  the  civil  law  system,  the  release  is  utterly  unknown  as  a 
technical  instrument  of  conveying  or  reUnquisbing  a  right  or 
title  in  land.  In  this  system,  its  more  accurate  name  is  remis* 
43ion ;  and  its  functions  are  exclusively  limited  to  the  renussion 
of  debts  and  personal  obligations.     C.  C.  arts.-  2195,  2303. 

Limited  to  these  objects,  it  is  regarded  as  the  act  of  simple 
donation,  and  governed  by  the  laws  and  rules  of  donation.  1 
Poth.  Ob.  p.  310,  313. 

The  office  of  release  and  remission  in  the  civil  law  does  not 
even  extend  to  the  discharging  of  accounts  between  parties. 
Such  acts  are  denominated  <<  transactions,''  (C.  C.  art  3038, 
3050,)  though  governed  by  much  the  same  rules  as  a  release  in 
like  case  at  common  law ;  inasmuch  as  renunciation  thereby  made, 
extends  only  to  rights  and  claims  actually  settled.  And  as  con- 
clusive proof,  that  the  docizine  of  release  and  remission  applies 
only  to  debts  and  personal  obligations,  the  Civil  Code  requires 
<<  an  act  shall  be  passed  before  a  notary-public  and  two  witnesses 
of  every  dor  ation  ifUer  vivos  of  immovable  property,  of  slaves  or 
incorporate  things,  such  as  rents,  credits,  rights,  or  actions,  under 
the  penalty  of  nuUity."  Art  1523,  1535.  ^  donation  inter 
vivos^  even  of  movable  effects,  will  not  be  valid  unless  an  act 
be  passed  of  the  same,  as  is  before  prescribed.  Such  an  act 
ought  to  contain  a  detailed  estimate  of  the  effects  given." 

It  being  seen,  then,  that  a  release,  in  the  civil  law,  is  but  a 
donation,  it  is  obvious  that  if  it  applied  to  lands,  slaves,  and 
goods,  which  it  does  not,  still,  a  donation  pf  lands,  slaves,  or 
goods,  or  rents,  must  be  executed  before  a  notary,  eta,  or  it  is 
void.  Hence,  this  instrument  is  null  and  void  under  the  local 
law.  And  this  is  also  shown  by  the  manuscript  record  in  this 
case  (p.  340,  343)  of  Packwood  v.  Heirs  of  Alice  Packwood,  and 
the  decisions  of  the  Court  there  pronounced  and  decided ;  also, 
(9  Rob.  R.  416,)  that  the  right  acquired  to  vest  estate  by  an  ac- 
cepted bid  at  auction,  is  such  a  tiUe  as  the  purchaser  could  not 
relinquish  by  parol  agreement,  but. a  retrocession  in  writing 
must  be  made.  Art  ^15,  3586.  And  Dorsey's  rights,  vestea 
by  agreement  of  1831,  could  not  require  less  than  a  like  retro- 
cession, with  cause  and  description  of  property  relinquished. 

But  though  a  release  is  not  a  designated  instrument  of  con- 
veyance at  Sie  civil  law,  we  do  not  pretend  but  that  an  instru- 
ment resemblmg  it  in  form  of  expression  may  be  a  conveyance 
under  private  signature,  as  per  C.  C.  art  3415. 

In  such  case,  however,  it  must  .have  all  the  essentials  of  a  sale, 
viz. :  it  must  be  for  a  price.  C.  C.  art  3414, 3439.  And  this  price 
must  be  stipulated  on  agreement    Art  1793, 1794,  2431,  2439. 


DECEMBER   TEBM,    1851.  181 

Doriey  v,  Fackwood. 

And  snch  sale  implies  that  the  vendor,  and  not  the  vendee,  was 
tiie  owner.    Art  2418. 

Now,  the  reverse  of  all  these  qnalifications  to  a  sale  are  either 
proved,  or  averred  and  admitted  by  the  defendant  in  this  case. 
As  to  ownership,  for  instance,  defendant  claims  to  have  been 
sole  owner  since  18th  January  1825.    Ans.  p.  58. 

Of  the  legal  title,  as  distinguished  in  equity,  this  is  literally 
true,  as  he  has  held  this  from  date  of  purchase  in  1821.  But 
defendcmt  n^eans  the  relinquishment  of  Doi'sey's  equitable  con- 
tingent interest  Occupying  such  grounds,  he  cannot  say  the 
Eaper  of  1836  was  a  sale.  This  paper  has,  therefore,  no  civil- 
iw  basis  for  validity,  but  is  null  per  se.  And  viewed  as  a  re- 
lease, at  common  law  and  in  equity,  it  is  clearly  null  and  void 
for  want  of  a  seal,  or  at  all  events  for  want  of  a  consideration 
which  a  seal  at  common  law  implied.  13  Johns.  R,  87 ;  7  Id. 
169;  1  Cow.  122;  5  Watts  &  Serg.  486;  C.  C.  art  1887; 
21  Kclcl  R.  101 .  2  Sumn.  R.  11 ;  8  How.  158, 169. 

And  a  release,  like  a  receipt,  is  only  held  valid  for  the  causes 
and  matters  computed  on  at  the  time.  1  Ed.  Ch.  R.'38,  39, 
and  cases  cited;  8  How.  168;  13  Conn.  R.  136;  7  Watts  & 
Serg.  317.  In  this  it  precisely  resembles  the  "  transaction,"  or 
compromise  of  the  civil  law.     C.  C.  art.  3040,  3048. 

And  a  release  must  be  just,  equitable,  and  meritorious,  or  it  is 
held  for  naught,  and  especially  in  matters  of  trust.  1  Sch.  & 
Lef.  226;  16  Pet  R.  276-279;  4  How.  R.  661,  and  the  case  of 
Kennedy's  Heirs  v.  Collins,  manuscript  decision,  Sup.  Ct  U.  S., 
Dec  Term,  1850, 10  How.  174.  Release  explained,  put  on  its 
merits,  and  annulled    3  Story's  R.  268,  269. 

Upon  all  the  preceding  authorities,  it  is  obvious  that  this  pre- 
tended release  is  utterly  null  —  shadow,  without  substance. 

It  is  null,  also,  upon  the  pleadings.  The  bill  attacks  this 
release  for  the  directly  imputed  reason,  that  it  is  destitute  of  all 
consideration.  The  answer  (as  in  the  place  of  a  plea)  does  not 
deny  this,  but  avers  the  paper  is  a  release,  notwithstanding  this 
defect 

Such  form  of  defence  is  held  for  naught,  and  no  proof  could 
remedy  it  The  plea,  in  such  case,  must  aver  and  set  forth  what 
the  consideration  was.  Story's  Eq.  PL  §  796,  797 ;  Mitf.  PL 
261-263,322-324. 

Mr.  Butler,  forthe  appellee,  made  the  following  points  amongst 
others  which  are  omitted,  (because  the  decision  of  the  court  did 
not  turn  upon  them.) 

IL  The  bill  does  not  allege  any  substantial  act  of  part  perform- 
ance by  complainant,  nor  does  it  contain  any  offer  to  pay  the 
one  hau  of  the  cost  of  the  property.    Upon  such  a  bill,  specific 
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performance  of  the  agreement  o£  April  16,1821,  would  not  have 
been  decreed,  even  had  the  bill  been  filed  before  1635. 

First  Packwood  promises  to  transfer  to  Dorsev^  for  a  certain 
price  to  be  paid  by  him,  the  one  half  of  the  plantation,  &c  Such 
a  promise,  by  the  law  of  Louisiana,  is  a  sale ;  and  to  entitle  the 
vendee  to  a  specific  performance,  he  must  show  that  he  has  paid, 
or  must  offer  to  pay,  the  stipulated  price.  Old  Civil  Cooe  of 
Louisiana,  in  force  in  1821,  346,  ^art  9 ;  Louisiana  New  Civil 
Code,  art  2437 ;  Code  Napoleon,  art  1589. 

Secondly.  So  far  as  the  agreement  provides  for  the  payment 
of  the  price  by  the  one  half  the  profits,  or  promises  to  account 
therefor,  it  creates,  not  a  joint  interest  or  partnership,  as  assumed 
in  the  bill,  but  an  informal  and  void  donation. 

1.  It  is  not  a  contract  of  partnership,  because  Dorsey  does  not 
bind  himself  to  put  any  thing  into  it  Old  Civil  Code,  388, 
art  3 ;  New  Civil  Code  of  La.  art  1757 ;  Domat,  Liv.  1,  tit  8, 
§  2,  art  12 ;  Pothier,  Traite  du  Contrat  de  Societe,  ch.  1,  §  3,  art^; 
Story  on  Partnership,  §  8, 16. 

2.  It  is  a  donation,  because  nothing  is  given  or  promised  by 
Dorsey ;  and  as  such  it  is  void,  because  not  in  the  form  required 
by  the  law  of  Louisiana.  Old  Civil  Code  of  Louisiana,  p.  208, 
arts.  1,  2,  pp.  218,  219 ;  arts.  43,  62 ;  pp.  220,  221 ;  arts.  53, 65. 

Thirdly.  The  agreement  was  without  consideration  or  mutu- 
ality ;  and  Courts  of  Equity  will  not  decree  specific  performance 
of  such  argreements. 

1.  The  agreement  on  the  part  of  Packwood,  was  wholly  gra- 
tuitous. Such  agreements,  if  actuallv  executed,  and  if  other- 
wise unobjectionable,  will  be  sustained ;  but  if,  as  in  the  present 
case,  merely  executory,  they  will  not  be  enforced.  2  Stoiy's  Eq. 
Jur.  §  787,  793,  a;  Wycherley  v.  Wycherly,  2  Eden's  R.  177; 
Colman  v.  Sarrell,  1  Ves.  Jun.  54 ;  Ellison  r.  Ellison,  6  Ves.  662 ; 
Bunn  V.  Winthrop,  1  Johns,  Ch.  R  329,  336,  337 ;  Mintum  v. 
Seymour,  4  Johns.  Ch.  B.  497 ;  Acker  v.  Phoenix,  4  Paige,  B.  305 ; 
Black  V.  Cord,  2  Harr.  &  Gill,  100;  Caldwell  v.  Williams, 
1  Bailey's  Eq.  E.  175. 

The  modern  cases,  in  which  executory  agreements,  in  favor 
of  children  and  other  relatives,  though  voluntary,  have  been  en- 
forced, besides  being,  some  of  them,  of  questionable  authority, 
all  proceed  on  the  ground  that  such  agreements  being  made  for 
the  benefit  of  persons  for  whom  the  party  was  bound  to  provide, 
are  founded  on  a  consideration,  meritorious,  though  not  on  a 
valuable,  and  are,  therefore,  inapplicable  to  the  present  case. 
Story's  Eq.  Jur.  §  793,  b ;  White's  Lead.  Cas.  in  Eq.  49  Law  Lib. 
167, 193,  Eng.  ed.,  192, 213,  Am.  ed. ;  Id.  for  Am.  Cas.  pp.  213, 220. 

2.  The  agreement,  as  interpreted  by  the  allegations  and  daims 
of  the  bill,  is  wholly  without  mutuality,  and,  therefore,  equity 
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mU  not  enforce  it  2  Story's  Eq.  Jar.  ^  742, 750, 769,  771,  77a. 
790,  793,  796;  Aimiger  v.  Clark,  Bonbnry'B  Rep.  Ill ;  Lawxei^. 
8on  V.  Butler,  1  Sch.  and  Lefl  13:  Withy  v.  Cottle,  1  Sim. 
&  Stu.  174;  Howell  v.  George,  1  Madd  Cb.  B.  12;  Adderlv 
V.  Dixon,  1  Sim.  &  Stu.  607 ;  Martin  v.  Mitchell,  2  Jac.  & 
Walk.  413;  Flight  v*  Bolland,  4  Russell's  R.  298;  Hamilton  v. 
Grant,  2  Bow's  P.  C.  33 ;  Sngden's  Law  of  Prop,  (in  House  of 
Lords,)  48  Law  Lib.  N.  S.,  58  Eng.  ed.,  69  Am.  ed. ;  Ben^ct 
V.  Lynch,  1  Johns.  Ch.  R.  373 ;  German  v.  Machin,  6  Paige,  292, 
and  cases  cited  by  Ch.  Walworth ;  Woodward  v.  Hanis,  2  Bar- 
bour's Sup.  Ct  R.  442;  Phillips  v.  Berger,  Id  610. 

IIL  The  letter  of  complainant  of  the  18th  of  January,  1825, 
and  his  subsequent  correspondence  and  acts  amount  to  a  full 
waiver  and  abandonment  of  all  rights  and  claims  of  every  nature 
and  description  under  the  agreement  As  to  the  effect  of  waiver 
and  abandonment  in  cases  of  specific  performance,  see  2  Story's 
Eq.  Jur.  §  770,  771,  776,  and  cases  there  cited  See  also  cases 
dted  jM>5/,  point  7. 

V.  If  the  complainant,  under  the  agreement  of  1821,  had  any 
lights  in  the  plantation,  &c.,  they  were  all  released  by  the  instru- 
ment of  the  28th  of  January,  1836. 

1.  Such  an  instarument,  by  the  law  of  Louisiana,  is  valid  and 
effectual  as  a  remission  or  release,  thoueh  without  considera- 
tion, and  not  under  seal  Civil  Code  of  Louisiana,  arts.  2,126, 
2,195  to  2,202, 3,061,  and  particularly  art  2,197.  French—"  La 
remise  tPune  deUe^^  &c. ;  English — "The  release  or  remission 
of  a  debt,"&c.  Id  arts.  812  to  816.  In  each  art  French— 
^laremise^^;  English — "the  release."  4  Favard  de  Langlade, 
831,- word  "rcfliwe."  Word  ^^remise^^  in  Pothier  on  Obliga- 
tions, as  translated  by  Evans  and  Martin. 

2.  Such  conventional  releases  are  favored  by  the  civil  law. 
Bardet,  torn,  i  liv.  3,  ch.  24,  arrit  du  8  Feb.  1629;  Moulton  v. 
Noble,  1  Ann.  Rep.  of  La.  192,  and  authorities  there  cited  by 
Eustis,  Ch.  J.  Bourgoin  v.  Bourgoin,  Sirey,  1814, 1st  part,  p.  8o ; 
10  Duranton,  321,  Paris  ed  of  1844,  No.  339 ;  Ardouin  v.  Ardent, 
in  Court  of  Cassation,  2d  April,  1823,  Sirey,  1823, 1st  part  p. 
238,  2d  part  p.  113,  quoted  and  approved  in  4  Favard  de  Lang- 
lade, p.  821, 17  Ledra  RoUin,  1006, 10  DaUoz,  612. 

3.  buch  a  release  is  valid,  though  the  contract  it  was  intended 
to  release  remain  in  the  hands  of  the  obligee  or  of  a  third  per- 
son. Authorities  above  cited  under  this  point;  12  Duranton 
441,  Paris  ed  of  1844,  No.  360.    - 

VIL  Complainant's  claim  is  wholly  barred  by  prescription 
and  l&4>Be  of  time. 

L  The  respondent  having  acquired  the  plantation,  &c,  in  good 
fidth  and  by  a  just  title,  and  the  complainant  being  a  resident 
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of  Louisiana,  his  daim  was  baired  by  the  prescription  of  ten 
years,  provided  by  the  law  of  that  State.  Civil  Code  of  Lioma- 
lana,  arts.  3,442  to  3,464, 3,494  to  3,498, 3,508  to  3,511 ;  2  Stoiy's 
Eq.  Jur.  §  1,520  and  note  3. 

2.  Independently  of  positive  prescription,  the  general  doctrines 
of  the  Courts  of  Equity  forbid,  after  such  laches,  such  lapse  of 
time,  and  such  changes  in  the  property  as  have  occurred  in  this 
case,  the  granting  to  the  complainant  of  any  part  of  the  relief 
sought  by  him.  2  Story's  Eq.  Jur.  §  723,  and  sections  cited  under 
point  2;  Id.  ^  1520,  note  3;  Smith  v.  Clay,  3  Brown's  Ch.  R. 
639  n. ;  Hovenden  v.  Annesly,  2  Sch.  &  Lef.  R.  636 ;  Brashier 
V.  Gratz,  6  Wheat,  528 ;  Piatt  v.  Vattier,  9  Pet.  405,  416 ;  Tay- 
lor v.  Longworth,  14  Pet.  174 ;  McKnight  v.  Taylor,  1  How.  S. 
C.  R  167;  Wagner  v.  Baird,  7  Id.  235;  Maxwell  v.  Kennedy, 
8  Id.  221. 

Mr.  Justice  GRIER  delivered  the  opinion  of  the  court 

The  record  of  this  case  covers  840  pages ;  and  the  abstracts 
and  briefe  of  counsel,  nearly  three  hundred.  J3ut  as  the  merits  of 
the  case,  when  extricated  from  the  mass  of  matter  with  which 
it  is  enveloped,  depend  on  the  application  of  undisputed  princi- 
ples and  axioms  of  the  law,  to  a  few  leading  facts,  it  will  not  be 
necessary  that  our  statement  of  it  should  be  proportionally  vo- 
luminous. 

Dorsey,  the  complainant  and  appellant,  filed  his  bill  in  the 
Ci  3uit  Court  of  Louisiana  in  March,  1848,  claiming  the  specific 
execution  of  a  contract  in  writing,  executed  on  the  I6th  of  April, 
1821,  which  is  as  follows : 

"Samuel  Packwood,  now  in  the  city  of  New  Orleans,  having 
lately  purchased  the  plantation  heretofore  belonging- to  John  La 
Farge,  situated  below  town  on  the  right  bank  of  the  river,  about 
eleven  leagues,  binds  himself,  his  heirs  and  executors,  to  transfer 
unto  6.  Dorsey,  his  heirs  and  executors,  one  half  of  the  planta- 
tion above  mentioned,  also  one  half  of  the  slaves,  cattle,  and 
stock,  farming  utensils,  &c.,  &c.,  as  soon  as  said  G.  Dorsey  shall 
pay  for  one  half  of  the  cost  of  said  property,  either  with  his  own 
private  means,  or  with  one  half  of  the  profits  of  the  plantation ; 
but  it  is  agreed  upon  and  well  understood  by  said  G.  Dorsey,  that 
Samuel  Packwood,  until  said  transfer  is  made,  has  the  right  and 
privilege  of  selling  and  disposing  and  transferring  of  said  plan- 
tation to  any  person  or  persons  that  he  ma^  think  proper  to  sell 
to,  without  consulting  or  asking  the  consent  of  said  Q.  Dorsey, 
and  the  consent  of  said  G.  Dossey  shall  not  be  necessary  io 
make  the  sale  good ;  and  it  is  further  agreed  upon,  that  Samuel 
Packwood  is  to  have  the  entire  and  complete  control  of  said 
plantation,  and  every  thing  that  appertains  to  it,  until  said  trans- 
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fa  18  made  to  O.  DoEsey ;  bat  if  said  Ptokwood  shooklBell  at  any, 
time  pievioua  to  said  transfer  to  G.  Dorsey,,  he  shall  be  answer- 
able for  and  shall  acconnt  to  said  G.  Dorsey  for  one  half  of  the 
net  profits  of  said  sale.'^ 

At  the  time  this  paper  was  executed,  Packwood  resided  in 
New  York,  but  was  owner  of  valuable  property  in  New  Orleans, 
firom  which  he  deriyed  his  principal  income;  Dorsey  was  his 
son-in-law,  and  a  member  of  the  mercantile  firm  of  Morgan, 
Dorsey  &  Co.  This  firm  was  in  good  credit,  and  acted  as  the 
financial  agent  of  Packwood,  lending  him  their  acceptances,  and 
advancing  money  for  him,  to  enable  him  to  complete  his  pur* 
chases,  up  to  the  time  of  their  failure  and  bankruptcy  in  lo25. 
At  this  tune  the  firm  was  largely  in  advance  to  Packwood ;  but 
the  balance  due  was  afterwards  paid  by  him,  with  interest. 
Dorsey  had  been  chiefly  instrumental  in  persuading  Packwood 
to  maKe  this  purchase,  and  owinff  to  his  expectation  of  a  share 
in  ike  speculation  in  case  it  shomd  turn  out  to  be  profitable,  the 
commissions  charged  for  these  financial  accommodations  were 
probably  not  so  great  as  they  otherwise  mi^ht  have  been,  and 
for  the  saoie  reasons,  also,  Dorsey  took  an  interest  in  the  man- 
agement of  the  plantation,  made  additional  purchases,  gave  ad- 
vice and  superintendence,  without  at  first  making  such  addi- 
tional charges  as  might  have  been  made  for  similar  services 
rendered  to  a  stranger. 

When  this  purchase  was  made,  the  parties  seem  to  have  ex- 
pected that  after  tbe  first  payment  of  $25,000  was  made  by 
Packwood,  the  profits  of  the  plantation  might  in  a  great  mea*- 
sure  be  depended  on,  to  liquidate  the  balance  of  its  cost.  But 
they  were  greatly  deceived  in  this  expectation.  For  many  years 
the  crops  cud  not  equal  the  expenses ;  so  that,  at  the  time  of  the 
f&ilure  of  the  firm  of  Morgan,  Dorsey  &>  Co.,  in  1825,  Packwood 
was  in  debt  for  the  plantation  and  the  additional  purchases  of 
land  and  negroes,  a  sum  exceeding  one  hundred  and  fifty  thou- 
sand dollars,  ($150,000.)  Dorsey  had  paid  nothing,  and  was 
then  unable  to  pay  any  thing.  The  speculation  seeming  likely 
to  turn  out  disastrous,  he  ceased  to  expect  any  advantage  from 
it,  or  claim  any  interest  in  it,  and  accordingly,  he  advised  Pack- 
wood  to  sell  the  greater  part,  if  not  all  of  it,  "  with  the  hope 
that  he  (Packwood)  might  get  out  of  the  scrape  in  four  or  five 
years."  Indeed  for  some  years  after  this  it  appeared  doubtful 
whether  Packwood  would  be  able  to  extricate  himself  from  his 
pecuniary  embarrassments  consequent  on  tnis  purchase.  He 
nnally  succeeded,  however,  after  a  further  snruggle  of  some 
twelve  or  fifteen  years,  by  sales  of  his  other  property  and  the 
profits  of  the  plantation,  to  rescue  himse]/  from  impending  ruin, 
and  pay  the  debts  in  which  he  had  been  involved.    During  all 
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this  time,  Domey  was  unable  to  help  Packwood  out  of  his  diffi- 
culties, and  ceasing  to  consider  his  expectations  from  Pack- 
wood's  contract  wi£  him  to  be  of  any  yalae,  and  as  it  might  be 
considered  a  doud  upon  the  title,  at  tlie  request  of  Packwood 
he  Tohmtarily  executed  and  sent  to  him  the  following  release, 
witnessed  by  his  wife:*< 

^  l^his  is  to  certify,  that  I  hereby  abandon  and  release  unto 
Mr.  Samuel  Packwood,  any  claim  I  have  or  might  have  to  any 
interest  in  or  to  his  plantation,  in  the  parish  of  Plaquemines, 
or  profits  of  the  same,  by  virtue  of  any  written  document  he  may 
have  given,  or  verbal  promises  made  upon  the  subject'' 

New  Orleans,  28th  January,  1836.  G.  Dorsey. 

Witness :  E.  H.  Dorsey. 

Firom  this  time  till  1838,  Dorsey  had  the  agency  of  the  plant- 
ation under  a  power  of  attorney  irom  Packwood.  In  that  year 
Packwood  cancelled  his  power  of  attorney,  and  appointed  another 
agent,  alleging  that  Dorsey  had  misused  his  power  by  indorsing 
his  principal's  name  to  sustain  his  private  credit.  This  was  the 
beginningof  a  coldness  between  the  parties,  which,  after  the  re- 
fusal of  Packwood  to  incur  liabilities  for  Dorsey  in  1840,  and 
after  the  death  of  Mrs.  Alice  Packwood,  the  mother  of  Mrs. 
Dorsey,  and  the  marriage  of  Packwood  to  a  second  wife,  be- 
came a  bitter  family  quarrel,  followed  by  much  litigation  be- 
tween the  present  parties.  The  nature  and  result  of  mese  suits, 
it  is  not  necessary,  for  the  purposes  of  the  present  case,  to  specify. 
Suifice  to  say,  that  Dorsey  now  revived  his  claim  to  a  share  in 
the  Myrtie  Grove  property,  on  the  ground  that  his  half  of  the 
purchase-money  had  been :  paid  by  the  rents  and  profits  of  the 
estate,  and  finally  instituted  this  suit  in  March,  1848. 

In  the  original  biU,  the  complainant  founds  his  titie  to  relief 
on  an  aUeged  lost  agreement,  dated  oh  the  12th  of  April, 
1823.  But  after  the  production  by  the  respondent,  of  this 
instrument,  dated  16th  of  April,  1821,  he  amended  his  bill, 
and  made  his  claim  under  it.  The  respondent,  in  his  an- 
swer, denies  the  existence  of  any  other  agreement  either  writ- 
ten or  parol,  and  there  is  no  proof  to  show  the  existence  of 
either.  The  right  of  the  complainant  to  relief  will  therefore  de- 
pend on  this  instrument  of  writing,  in  connection  with  the  facts, 
a  brief  outlioe  of  which  we  have  endeavored  to  give,  so  far  as 
we  think  them  material  to  the  decision  of  the  oause. 

There  is  no  allegation  in  the  bill,  or  proof,  that  any  clause 
was  omitted  from  this  instrument,  either  thi'ough  mistake  or  in- 
advertence. It  is  signed  by  both  parties  in  presence  of  attest- 
ing witnesses;  and  is  expressed  in  clear  and  precise  terms.  But 
there  is  one  characteristic  necessary  to  give  it  validity  as  a  bind- 
ing contract,  in  which  it  is  entirely  deficient     It  wants  mutuality. 
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It  impoBes  no  obligation  on  Doney  whatever.  He  is  not  bound 
dther  to  tender  services  or  pay  money  as  a  consideration  for  one 
half  tlie  land.  Packwood  conld  not  snpport  a  suit  upon 
it  to  compel  Dorsey  to  do  any  thing.  It  is  not  an  alternative 
obUgation,  because  Dorsey  is  not  bound  to  perfonn  either  alter- 
native. The  allegation  that  ^  Dorsey  elected  the  alternative  of 
E lying  for  the  land  out  of  the  profits/'  (or»  in  other  words,  Vith 
ackwood's  money,)  amounts  only  to  this :  That  he  was  willing 
to  accept  one  half  of  the  plantation  as  a  gift,  but  would  pay  no 
part  of  the  purchase-money  out  of  his  own  pocket  Nor  is  there 
any  evidence,  that  Dorsey  ever  notified  Packwood  of  his  elec- 
tion to  do  any  thing.  On  the  contrary,  in  January,  1825,  before 
the  failure  of  the  firm  of  Morgan,  Dorsey  &  Ck).,  when  the  specu- 
lation appeared  likely  to  be  a  ruinous  one,  he  elects  to  have 
Packwood  ^  get  out  of  the  scmpe,"  the  best  wav  he  could,  and 
bis  release,  given  in  1836,  shows  his  election  to  claim  no  interest 
in  the  property  whatever.  But  even  assuming  that  Dorsey 
was  bound  by  this  contract,  it  cannot  come  within  the  category 
of  alternative  obligations,  where  one  of  the  alternatives  was  to 
pay  with  Packwood's  money,  and  give  nothing  of  his  own. 

<<  An  obligation,"  says  Pothier,  "is  not  alternative,  where  one 
of  the  things  is  not  susceptible  of  the  obligation  intendjed  to  be 
contracted ;  but  in  this  case  the  obligation  is  a  determinate  obli- 
gation of  the  other.  Therefore  it  was  decided,  in  1.  72,  §  4, 
ff.  de  solj  that  if  a  person  promised  me  in  the  alternative  two 
things,  whereof  one  belonged  to  me  already,  that  he  had  not 
the  liberty  of  paying  that  in  lieu  of  the  other — n6t  even  although 
it  might  afterwards  cease  to  belong  to  me;  because  this  not 
being,  at  the  time  of  the  contract,  susceptible  of  the  obligation 
contracted  in  my  favor,  the  other  only  was  due ;  cum  re  sua  ne- 
mo  deberi  possU!^  Evans's  Pothier,  Part  2d.,  C.  3,  Art  6,  No. 
249.  Assuming  the  obligation  to  be  mutual,  Dorsey  was  bound 
to  "  pay  with  his  own  private  meaCns  one  half  of  the  cost"  of  the 
property,  or  offer  to  do  it  within  a  reasonable  time,  before  he 
coiild  claim  the  interference  of  a  court  of  equity  to  enforce  a  spe- 
cific execution  of  this  contract.  Equity  win  not  decree  the 
specific  execution  of  mere  nude  pacts,  or  voluntary  agreements 
not  founded  on  some  valuable  or  meritorious  consideration.  The 
same  rule. is  applied  to  imperfect  gifts,  inter  vivos,  to  imperfect 
voluntary  assignments  of  debts  or  other  property,  to  voluntary 
executive  trusts,  and  to  voluntary  defective  conveyances. 

When  the  obligation  is  mutual,  the  party  asking  a  specific 
performance  must  show  that  he  has  been  in  no  default  in  not 
having  performed  the  agreement  on  his  part,  and  that  he  has 
taken  all  proper  steps  towards  the  performance.  He  must  show 
bunself  desirous,  prompt  and  eager  to  perfonn  the  contract     If 
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he  has  been  gnilty  of  gross  laches,  .or  if  he  ap^^es  for  relief  after 
a  loDff  lapse  of  time,  nnexplained  by  eqtdti^le  circamstaiices, 
his  biS  will  be  dismissed. 

It  is  clear,  then,  from  this  statement  of  the  facts  and  law  as 
they  affect  this  case,  that  the  complainant  has  not  shown  a  case 
which  will  entitle  him  to  a  decree  in  his  favor« 

For  Ist  If  he  was  bound  at  all,  he  has  shown  no  performance, 
or  offer  of  performance,  after  an  interval  of  twenty-seven  years. 

2dly«  The  amement  by  Packwood  ta  convey  one  half  of  the 
land  pnrchased  and  paid  for  by  himself,  in  consideration  of  a- 
payment  "from  the  profits  of  the  plantation,"  which  eqaally 
belonged  to  himself,  was  but  the  promise  of  a  gift,  a  nude  pact 
which  equity  will  not  enforce. 

3dly.  The  release  of  the  complainant  in  1836,  fifteen  years 
after  the  agreement,  when  he  had  paid  nothing  for  the  Iflind, 
either  out  of  his  own  pocket,  or  even  "  by  the  pronts  of  the  plant- 
ation," (if  such  could  be  cisdled  a  rayment)  was  a  voluntary 
abandonment  of  all  claim  under  it  Whether,  if  he  had  paid  one 
half  the  purchase-money,  and  had  a  good  equitable  title  to  the 
land,  a  release  without  a  consideration  would  operate  as  an 
equitable  bar  to  his  claim,  we  need  not  inquire.  JSut  as  cumu- 
lative evidence  of  a  total  abandonment  of  all  claim  under  an 
executory  agreement  of  which  he  had  performed  no  part,  it  fur- 
mshes  an  additional  reason  for  refusing  him  a  decree,  to  which 
he  would  not  be  entitled,  even  if  such  release  had  never  been 
given. 

The  decree  of  the  Circuit  Court  is  therefore  affirmed  with 
costs. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  Louisiana,  and  was  argaed  by  counsel.  On  considera- 
tion whereof,  it  is  now  here  ordered,  adjudjg^ed,  and  decreed  by 
this  court,  that  the  decree  of  the  said  Circuit  Court  in  tins  cause 
be,  and  the  same  is  hereby,  affirmed  with  costs. 
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GiLBBBT  C.  RU8BBI4L,  Appellanti  V.  Danisl  B.  Southard, 
Samuel  D.  Tompkins,  and  William  C.  Bullett  and  .Wn^ 
LiAil  H.  Pope,  Administrators  op  James  Burks,  deceased, 
William  L.  Thompson,  Guardian  to  James  Burks,  Samuel 
Burks,  Charles  Burks,  and  Nanot  Burks,  infant  Children 
op  James  Burks,  deceased,  Matilda  Burks  and  John  Burks, 
Heirs  of  said  James  Burks,  deceased. 

When  the  qnflttioii  before  ft  court  of  equity  if,  whether  a  deed  which  purport!  apo& 

its  face  to  be  an  absolute  deed,  was  in  reality  a  deed  or  a  mortgage,  eztrueons  CTi- 

denoe  is  admissible  to  show  that  it  was  onl  j  a  mortgage. 
Upon  such  a  question  as  this,  depending  upon  the  genofal  principles  of  equity  Juris- 

pEudenoe,  this  court  does  not  hold  itself  i)onnd  by  the  dedsions  of  the  highest  court 

of  tfie  state  in  which  the  land  in  question  was,  but  will  be  gOTerred  oy  its  own 

Tiew,  of  those  principles. 
The  decisions  of  the  courts  of  Kentucky  examined. 
Sttdi  eridencseis  admissible  when  it  is  alleged  and  prored  that  a  loan  on  security  was 

really  intended  and  the  defendant  sets  up  the  loan  as  a  payment  of  purchase-money 

and  the  conyeyance  as  a  sale. 
In  examining  the  question  whether  the  transaction  was  a  sale  or  mortgage,  it  is  of 

great  importance  to  inquire  whether  the  consideratien  was  adequate  to  induce  a 

sale. 
In  the  pneent  case,  the  court  deddes,  from  the  eridonoc,  that  the  consideration  was 

groaslT  inadequate ;  that  he  was  a  stranger,  without  friends  or  other  resources  there 

Uian  the  land  in  question ;  that  it  is  true  he  offered  to  sell,  but  there  is  no  evidence 

to  show  that  he  offered  to  sell  for  the  amount  of  money  which  he  actually  re- 

oeived. 
The  pi^>ers  executed  between  the  .parties  show  a  conditional  sale;  but  in  doubtfiil 

cases  the  court  leans  to  the  conclusion  that  the  reality  was  a  mortgage  and  not  a 

salu 
The  absence  of  a  personal  obligation  by  the  grantor  to  repay  tho  money  ftxmishes 

no  conclusive  test  to  detennine  whedier  the  conveyance  was  a  mortgage  or  a  oondt- 

tional  sale. 
Nor  do  the  facts  that  the  grantor  endeavored  to  obtain  the  relinquijhment  of  his  wife*a. 

dower,  and  actually  surrendexied  tho  paper  under  which  he  had  the  right  to  re* 

claim  his  land,. amount  to  a  bar  of  his  claim,  under  the  circumstances  of  this 

case. 
Three  years  after  the  transaction  the  grantor  received  one  hundred  doUars  from  the 

grantee  upon  tiie  ground  of  an  arittimetical  error,  and  si^ed  a  release  of  all  fur- 

uer  demands.    But  apart  from  other  considerations  beanng  tmon  the  purchase  of 

an  equity  of  redemption,  in  the  present  case  it  was  the  duty  of  the  grantee  to  cor-. 

rect  errors,  and  consequently  he  paid  nothii^g  for  the  equity  of  redemption. 
Where  there  was  a  long  lapse  of  tune  and  the  original  mortgagee  had  been  dead  for 

many  years,  an  account  of  rents  and  profits  and  of  interest  upon  the  money  loaned, 

wni  be  decreed  to  commence  from  the  filing  of  the  bill. 
Where  there  were  purchasers  during  the  intermediate  time,  and  the  record  did  not 

enable  this  court  to  determine  upon  their  jrights,  the  case  will  be  remanded  to  the 

Circuit  Court  for  its  adjudication  thereon. 
A  motion  mode  in  this  court  after  the  decision  of  the  case  here,  to  set  aside  the  de- 
cree and  remand  the  case  to  the  Circuit  Court  for  further  preparation  and  proof, 

upon  the  ground  that  new  and  material  evidence  has  beeen  discovered  since  the 

trial  of  the  case  in  that  court, — cannot  be  sustained. 
Affidavits  of  newly-diacovered  testimony  cannot  be  received.    Tiua  court-mu8<  affirm 

or  reverse  upon  the  case  as  it  appears  upon  the  record. 
The  established,  chancery  practice  is  so,  and  if  it  were  not,  the  act  of  Cougrtss,  passed 

on  ICarch  3, 1803,  would  be  decisive  of  the  question. 

This  was  an  appeal  from  the  CJirctiit  Court  of  the  United 
States  for  the  District  of  Kentucky,  sitting  as  a  court  of  equity. 
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It  Vtas  a  bill  filed  by  Russell,  the  appellant,  to  redeem  what 
be  called  a  mortgage,  and  the  qaestioo  m  the  case  was  whether 
it  was  a  mortgage  or  conditional  sale.  The  facts  are  set  forth 
in  the  opinion  of  the  court  Upon  the  trial,  the  Circuit  Court 
dismissed  the  bill,  and  Russell  appealed  to  this  court 

It  was  argued  by  Mr.  Underwood  and  Mr.  Moreheady  with 
whom  was  Mr.  Clay^  for  the  appellant,  and  by  Mr.  MchoUis  for 
the  appellee. 

The  counsel  for  the  appellant  made  the  following  points : 

1.  That  the  execution  of  a  defeasance  simultaneously  with 
the  absolute  conveyance,  constitutes  them,  in  legal  contemplation, 
one  instrument ;  and  that  in  this  case  the  execution  of  the  de- 
feasance was  so.    3  J.  J.  Marsh.  354 ;  Powell  on  Mortg.  67. 

2.  That  in  all  doubtful  cases  the  law  will  construe  the  con- 
tract to  be  a  mortage,  and  that  courts  are  less  inclined  to  con- 
sider a  contract  for  land  a  conditional  sale  than  the  same  kind 
of  contract  for  personalty ;  because  land  is  not  so  liable  to  the 
casualties  incident  to  personal,  and  especially  living  property. 
The  general  and  governing  principle  in  this  entire  class  of  cases 
is,  that  whatever  dauses  or  covenants  there  are  in  a  conveyancei 
though  they  seem  to  import  an  absolute  disposition  or  condi- 
tioned purchase,  yet  if,  upon  the  whole,  it  appears  to  have  been 
the  intention  of  the  parties  that  such  conveyance  should  only- be 
a  mortgage,  or  pass  an  estate  redeemable,  a  court  of  equity  will 
construe  it  so.  5  Bac.  Ab.  5.  In  the  case  of  Ediington  v. 
Harper,  decided  by  the  Court  of  Appeals  of  Kentucky,  3  J.  J» 
Marsh.  3S4,  the  general  rule  is  laid  down,  that  if  there  be  no  other 
fact  to  illustrate  the  intention  of  the  parties,  but  an  absolute 
sale  on  one  side  and  a  defeasance  on  the  other,  the-  court  Will 
incline  to  the  construction  that  the  contract  was  a  mortgage. 

In  the  case  of  Flagg  v.  Mann,  2  Sumner,  535,  the  same  doc- 
trine is  ably  enforced ;  the  presiding  judge,  in  the  course  of  his 
decision,  remarking  that  ^^  it  is  well  known  that  courts  of  equity 
lean  against  construing  contracts  of  this  kind  to  be  conditional 
sales ;  and,  therefore,  unless  the  transaction  be  clearly  made  out 
to  be  of  that  nature,  it  is  always  construed  to  be  a  mortgage," 
and  concluding  that  ^  the  onus  probandi  is  on  ttie  defendant  to 
establish  it  to  be  a  conditional  sale.  If  it  be  doubtful,  it  must 
be  construed  to  be  a  mortgage." 

3.  That  a  sale  in  form,  but  which  in  fact  and  substance  maj 
be  avoided  by  the  payment  of  money  within  a  given  time,  is, 
andwih  be  held  to  be,  a  mortgage;  if  a  mortgage  until  tiiat 
period  elapses,  it  must  continue  a  mortgage  until  lapse  of  time 
or  some  olher  matter  changes  it  Wheeland  v.  Svtrartz,  1 
Ycates,579;  Stoever  v.  Stoever,  9  Serg.  &  Raw.  434;  Wharf  v. 
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Howell,  5  Binney,  499;  Dimond  t;.  Enoch,  Add.  366;  Coldwell 
V.  Woods,  3  Watts,  188;  Friedly  t;.  Hamilton,  17  Serg.  & 
Bawle,  70;  7  W.  &  Ser.  339;  Kankle  i^.  Wolfersberger,  6 
Watts,  126;  Kexr  v.  Gihnore,  lb.  405;  Rankin  v.  Mortimere,  7 
Watts,  372 ;  Brown  t;.  Nickle,  6  Banr,  390 ;  Hamet  v.  Dundass, 
4Barr,  178;  Flagg  v.  Mann,'2  Sumner,  632;  Skinner  v.  Mil- 
ler,5Litt85;  Haidin,6;  2  J.  J.  Marsh. 471 ;  3  J.  J.  Marsh. 364 ; 
1  Dev.  Eq.  373;  2  Call,  421;  2  Mon.  40;  1  Wash.  126;  4 
Hen.  &  Mmi£  161 ;  3  Yerger,626 ;  2  Haywood,  26 ;  2  Edwards, 
138;  7  Johns.  Ch.  40;  2  Id  34,  &&;  6  Watts,  406,  where  the 
cases  are  reviewed. 

4.  That  the  simnltaneons  execution  of  the  deed  and  an  instrn- 
ment  giving  four  months  to  repay  the  money,  with  interest,  no 
matter  what  may  be  the  clauses  or  covenants  intended  to  restrict 
the  redemption  to  this  precise  period,  necessarily  import  the 
loan  of  money  on  one  side  and  security  on  the  other,  and,  if  so, 
a  court  of  equity  will  always  construe  it  a  mortgage. 

6.  That  callinff  it  a  conditional  sale  does  not  mc^e  it  so ;  and 
that  the  extraormnary  language  used  in  this  case,  so  far  from 
making  it  such,  tends  strongly  to  show  that  the  spirit  and  real 
substance  of  the  contract  were  understood,  but  attempted  to  be 
avoided  by  the  artful  dress  thrown  around  the  transaction. 

The  counsel  then  examined  the  extrinsic  evidence  bearing 
upon  these  points,  of  which  it  is  impossible  to  give  an  abstract 

6.  Whether,  construing  tUs  transaction  as  a  mere  security 
for  money  advanced,  any  subsequent  event  has  deprived  the 
complainant  of  his  right  to  redeem  ?  The  giving  up  the  defea- 
sance and  execution  of  the  receipt,  it  is  insisted,  axpounted  to  a 
reUnqnishment  or  release  of  the  equity  of  redemption.  Russell 
called  on  Southard,  after  the  period  stipulated  for  redemption, 
to  make  good  the  advance  mentioned  in  the  deed.  The  receipt 
recites  the  several  suins  which,  with  the  addition  of  this  $100, 
make  the  amount  stated  in  the  deed,  and  concludes  by  saying 
it  wafrin  full  of  all  demands.  According  to  the  face  of  the 
papers,  Bussell  was  allowed  to  redeem  only  by  paying  $4,929.81, 
whereas  he  had  only  received  $4,829.81.  He  insisted  on  the 
$100  to  make  the  sum  he  received  equal  to  the  obligation  he 
had  imposed  on  himself.  This  is  so  dearly  shown  b^  the  re* 
ceipt  itself  that  it  would  be  useless  to  enlarge  upon  it  The 
words  at  the  end  of  the  receipt,  ^'  This  is  in  full  of  all  demands 
upon  J.  Southard,^'  can  only  be  construed  as  having  reference  to 
moneyed  claims.  Bussell,  after  the  receipt  of  the  $100,  had  no 
demand  upon  Southard,  and  it  only  increased  by  that  sum  the 
demand  which  Southard  held  on  him.  Increasing  th^  sum 
which  Russell  was  equitably  bound  to  pay,  if  it  be  considered  a 
mortgage,  and  releasing  all  further  demands  on  the  mortgagee. 
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eaxmot  be  constraed  as  dertroyiiig  the  liabilily  which  the  ad* 
vance  only  enlarged,  and  the  right  to  redeem  mnst  consequently 
be  considered  as  unaffected  by  the  receipt  The  giving  up  the 
defeasance  at  the  same  time  was,  therefore,  without  consider- 
ation* . 

Admitting,  however,  that  it  was  an  attempt  on  the  part  of 
Southard  to  extinguish  the  right  to  redeem,  will  a  court  of 
equity  sanction  it  ? 

The  civil  law  was,  perhaps,  more  rigid  on  this  point  than 
ours,  regarding,  as  it  did,  the  mortgagor  as  a  minor,  and  as 
having  no  will  to  do  a  valid  act  which  would  deprive  him  of  the 
right  to  redeem.  Our  courts  of  equity  have  never  ffone  Ip  this 
extent,  but  they  always  look  upon  any  act  done  xm&x  the  influ- 
ence  resulting  from  the  relation  between  mortgagor  and  mortga- 
gee with  great  suspicion,  and  never  fail  to  examine  it  with  the 
severest  scrutiny.  It  is  not  denied  that  the  mortgagee  xnay  pur- 
chase the  equity  of  redemption  for  a  fair  price  and  full  consider- 
ation, under  circumstances  where  the  mortgagor  could  exercise 
a  will  unembarrass^  by  necessity.  A  court  of  equity  will 
never  sanction  an  arrangement  bv  which  the  rijght  of  redemption 
is  surrendered  without  adequate  consideration.  St  John  v* 
Turner,  2  Yem.  4l8;  1  Ridgdway,  295;  Powell  on  Mortgjages, 
122^  note  n ;  Holdridge  v.  Gillespie,  2  Johns.  Ch.  30 ;  Heniy  v. 
Davis,?  Johns.  Ch.41;  2  Cowen,  322;  2  Day,246;  1  Murphey, 
117;  Hicks  v^Hicks,  5  Gill  &  Johns.  75. 

7.  With  respect  to  lapse  of  time,  the  suit  was  commenced 
within  twenty  years  of  the  date  of  the  original  transaction,  and 
vfrithin  less  than  s^enteen  years  after  the  advance  of  the  $100. 

The  points  made  by  Mr.  Nicholas  were  the  following : 

1.  Does  the  written  proof  concerning  the  agreement  show  a 
conditional  sale  or  a  mortgage  ? 

Over  and  above  the  unequivocal  express  language  of  the 
agreement  itself  that  it  is,  and  was  intended  to  be,  a  conditional 
sue  from  Southard,  and  not  in  the  nature  of  a  mortgage  from 
Russell,  there  is  the  absence  of  any  of  those  indicia^  upon  which 
courts  rely  in  construing  a  quasi  conditional  sale  to  be  a  mort- 
gage or  security  for  a  loan. 

Ist  There  is  no  agreement,  express  or  implied  by  Bussell,  to 
pay  the  $4,900. 

2d  There  is  no  acknowledgment,  express  or  implied,  which 
imports,  or  from  which  there  could  be  inferred,  an  indebtedness 
from  Russell  to  Southaid.  There  is  nothing  creating  any  per- 
sonal liability  upon  Russell,  or  by  which  Southard  could  have 
coerced  the  parent  of  the  $4,900.  There  is  nothing  on  the 
face  of  the  writings  importing  a  loan,  or  any  thing  dse  than 
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what  they  pturport  to  be^  the  evidence  of  a  conditioiial  or  defeat 
aible  Bale.  > 

There  is,  therefore,  the  want  of  that  mntaality  in  the  agree- 
ment, which,  according  to  all  the  approved  authorities,  is  indis* 
pensable  to  the  construing  of  a:  conditional  sale  into  a  mort^ 
gage.     Robinson  v.  Cropsey,  2  Bdw.  Ch.  R.  138 ;  19  Wend  618. 

The  legality  of  these  sales  is,  at  this  day,  beyond  aU,  doubt, 
even  if  there  ever  was  room  for  a  fair  legal  doubt  on  tiie  sub* 
ject  ^  To  deny  it,^'  (says  Ch.  J.  Marshall,  delivering  the  opinion 
of  the  whole  court,  in  Conway  i;.  Alexander,  7  Cranch,  236,) 
^  would  be  to  transfer  to  a  court  of  chancery,  in  a  considerable 
degree,  the  guardianship  of  adults  as  well  as  infants."  In  Flagg 
9.  Afann,  14  Pick.  480,  the  court  says:  <*8uch  a  contract  is 
known  and  recognized  in  law,  and  is  as  much  to  be  enforced  as 
is  a  mortgage,  or  any  other  contract  or  agreement  A  decision 
to  the  contrary  would  essentisdly,  unnecessarily,  and  unjustly 
fetter  and  impair  the  right  to  manage  and  dispose  of  property, 
according  to  the  wants  and  interests  of  the  owners."  In  Glover 
V.  Payne,  19  Wend.  622,  the  Supreme  Court  of  New  York  says : 
"  Until  the  courts  are  prepared  to  make  contracts  for  parties, 
and  to  assume  the  guardianship  of  adults  as  well  as  mfants, 
such  a  contract  cannot  be  declared  a  mortgage."  '^  Conditional 
sales,  or  defeasible  purchases,"  says  ChanceUor  Kent,  ^  though 
narrowly  watched,  are  valid,  and  to  be  taken  strictly  as  independ- 
ent dealings  between  strangers ;  and  the  time  limited  for  the 
repurchase  must  be  precisely  observed,  or  the  vendor's  right  to 
reclaim  his  property  will  be  lost.  The  court  never  relieves  the 
grantor  who  neglects  to.  perform  the  condition  on  which  the  pri- 
vilege of  repurchase  depends." 

The  obvious  reason  for  this  departure  from  the  ordinary  chan- 
cery rule,  in  requiring  such  strict  performance  of  the  condition 
is,  because  there  would  otherwise  be  no  mutuality  in  the  agree- 
ment The  conditional  vendee  would  be  allowed  to  speculate 
on  the  chances  of  a  rise  in  the  value  of  the  property,  by  lying 
by  an  indefinite  time  before  he  made  his  election  to  redeem, 
whilst  the  vendor  had  no  power  to  compel  a  redemption.  For 
the  same  reason,  the  want  of  power  to  coerce  the  payment  of 
the  purchase-money,  is  held  by  all  the, authorities  as  a  control- 
ling circumstance  against  construing  a  conditional  sale  into  a 
mortgage.  Some  of  the  earlier  authorities  say,  that  want  of 
mutuality  is  not  an  unanswerable  argument,  and  some  dicta  in 
more  modem  decisions  seem  to  recognize  that  doctrine ;  but  it 
is  believed  that  ho  case  of  approved  authority  can  be  found 
within  the  last  seventy  years,  construing  a  conditional  sale  into 
a  mortgage,  where  such  mutuality  did  not  exist.  19  Wend. 
522;  1  A.  K.  Marsh.  16% 
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The  written  proof  in  this  case  shows  ^  no  pxevious  debt  or 
dealing,  no  loan  in  contemplation,  no  stipulation  for  the  repay- 
ment of  the  money  advanced,  or  right  to  coerce  it,  and  no  pro- 
position for  a  treaty  about  a  mortgafi;e,''  but  does  most  dearly 
negative  each  of  those  propositions.  We  may,  therefore,  safely 
conclude,  that  the  ^agreement  cannot  be  construed  into  a  mort- 
gage from  the  written  evidence  in  the  cause. 

2.  The  next  inquiry  is, — can  parol  proof  be  let  in,  to  contra- 
.dict  or  vary  the  construction  of  the  written  agreement,  for  the 
purpose  of  converting  it  into  a  mortgage  ? 

The  familiar  general  rule  is,  that  tins  cannot  be  done  either 
at  law  or  in  chancery.  The  exception  to  the  rule  at  law  is, 
where  the  parol  proof  is  offered  to  establish  alleged  fraud  in 
obtaining  the  agreement,  or  some  vice  or  illegality  in  its  con- 
sideration. Chancery  sJlows  the  further  exception,  where  a 
party  comes  to  obtain  the  correction  of  an  alleged  mistake  in 
the  construction  of  the  agreement  These  are  the  only  excep- 
tions allowed  in  either  court  In  every  other  instance  the  rule 
is  inflexible  and  invariable  in  its  rigid  application. 

It  might  be  inferred,  from  the  loose  language  of  some  respect- 
able authorities,  and  xhe  case  of  Ck)nway  v.  Alexander,  (7  Crancb,) 
is  among  the  number,  that  the  letting  in  of  parol  proof,  to  esta- 
blish the  loan  of  money  in  this  class  of  cases,  without  any  charge 
of  usury,  was  an  additional  exception.  But  it  is  believed  never 
to  have  been  so  decided,  where  that  was  the  turning  point  in 
the  case.  The  contrary  has  been  expressly  and  repeatedly  de- 
cided by  the  Appellate  Ck)urt  of  Kentucky,  and  such  has  long 
been  the  settled  law  of  that  State.  In  1824,  that  court,  com- 
posed of  those  eminent  jurists,  Boyle,  Owsley,  and  Mills,  after 
acknowledging  that  there  had  been  difference  of  decisions  in  that 
court,  8%  ekewhere,  on  the  question,  determined  that  the  parol 
proof  could  not  be  allowed.  The  rule,  thus  settled,  has  con- 
stantly been  enforced  ever  since.  It  has  become  a  law  of  pro- 
perty in  Kentucky.  Its  direct,  and  indirect  recognition,  can  be 
found  in  at  least  twenty  printed  cases.  In  1829,  when  there 
was  a  change  in  the  members  of  the  court,  the  rul^  was  solemnly 
affirmed  in  the  strongest  manner,  in  Fishback  i;.  Woodford,  1  J. 
J.  Marsh.  87.  Again,  in  1839,  when  there  was  another  chance  in 
the  members  of  tiie  court,  and  it  was  composed  of  judges  Rob- 
ertson, Ewing,  and  Marshall,  an  effort  was  made  to  convert  an 
absolute  deed  into  a  mortgage,  by  parol  proof,  without  6harge 
of  accident  or  mistake,  and  the  rule  was  reaffirmed  in  the  follow- 
ing language,  in  Thomas  v.  McCormack,  9  Dana,  109. 

^  There  being  no  written  memorial  of  any  condition  or  defeat 
sance,  neither  the  pubUc  interest,  nor  the  established  principles 
of  jurisprudence,  will  allow  a  court  of  either  equity  or  law  io 
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admit  parol  testimony^  in  opposition  to  the  leeal  import  of  the 
deed,  and  the  positiTe  denial  m  the  answer,  nmess  a  foundation 
for  rach  evidence  had  been  first  laid  by  an  aliegation,  and  some 
proof  of  fraud  or  mistake  in  the  execution  of  the  conveyance,  or 
of  some  vice  in  tiie  consideration.  This  rule,  though  it  may 
operate  harshly  in  a  particular  case,  is,  nevertheless,  so  salutary 
and  conservative,  that  an  inflexible  adherence  to  it  is  necessary 
for  effectuating  the  policy  of  the  statute  of  firauds,  and  of  giving 
propter  secnritv  to  property,  and  fall  effect  to  solemn  contracts  in 
writing."  "  To  admit  such  testimony,  would  operate  a  mis- 
chievous relaxation  of  wholesome  rules,  of  law,  open  a  wide  door 
to  peijurv,  and  greatly  impair,  if  not  Bltogether  destroy,  the  effi- 
cacy and  value  of  wntten  memorials  of  contracts." 

3.  If  correct  in  this  position,  then  the  complainant  must 
fail,  as  there  is  no  foundation  laid  for  letting  in  any  parol  proof^ 
to  show  the  original  transaction  to  have  been  a  mere  loan  and 
intended  securi^  for  its  repayment 

4.  The  next  question  is,  whether  Russell  is  not  bound  by 
his  release  under  seaL 

5.  The  next  question  is,  does  the  parol  proof  establish,  in 
contradiction  to  the  writings,  that  the  parties  intended  a-mor^ 
gage,  and  not  a  conditional  rale  ? 

The  claim  to  the  relief-  sought  here  should  be  sustained  by 
the  fullest  and  most  indisputable  proof,  because  of  its  staleness ; 
because  it  is  in  contaradiction  to  the  written  agreement  of  the 
parties,  fairly  made ;  because  it  is  asserted  long  after  the  death 
of  James  Elouthard,  the  principal  party,  and  that  of  Warden 
Pope,  the  intelli^nt  and  respectable  draftsman  of  the  agreement ; 
becfiuse,  no  sufmdent  excuse  is  even  pretended,  much  less  proved, 
for  the  long  delay ;  becauise  it  is  in  opposition  to  Russell's  vo- 
luntary release,  made  seventeen  years  before ;  and  because  ail 
the  material  allegations  are  positively  denied,  on  oath,  by  the 
defendant,  Daniel  Southard,  who  is  charged  to  have  been  per- 
sonally cognizant  of  the  whole  transaction. 

Such  is  not  at  all  ihe  character  of  the  proof.  On  the  con- 
trary, it  very  strongly  conoborates  the  import  of  the  writings, 
and  tends  to  show  that  the  parties  really  intended  a  conditional 
sale,  and  not  a  mortgage. 

The  counsel  then  examined  the  evidence  upon  this  point. 

Mr.  Justice  CURTIS  delivered  the  opinion  of  the  court 
This  is  a  suit  in  equity  to  redeem  a  morigaffe,  brought  here 

by  appeal  from  the  Circuit  Court  of  the  United  States  for  the 

IHstrict  of  Kentucky. 
On  the  24th  day  of  September,  1827,  Russell,  the  complainant, 

conveyed,  by  an  absolute  deed  in  fee-simple,  to  James  Southaxdi 

VOL.  XII.  13 
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deceasedy  whose  brother  and  devisee,  Daniel  Bi  Sonthaid,  is  the 

Ccipal  party  defendant  in  this  bill,  a  farm,  containing  two 
dred  and  sixteen  acres,  situated  about  two  miles  firom  the 
city  of  Louisville. 

At  the  time  the  deed  was  delivered,  and  as  part  of  t|ie  same 
transaction.  Southard  gave  to  Russell  a  memorandum,  the  terms 
of  which  are  as  follows : 

<<  Gilbert  C.  Russell  has  sold  and  this  day  absolutelv  conveyed 
to  James  Southard,  said  Russell's  farm  near  Louisville,  and  the 
tract  of  land  belonging  to  said  farm,  containing  two  himdred 
and  sixteen  acres,  and  the  possession  thereof  actually  delivered 
on  the  following  terms^  for  the  sum  of  $4,929.81^  cents,  which 
has  been  paid  and  fully  discharged  by  the  said  Southard  as  fol« 
lows,  viz.,  first  two  thousand  dollars,  money  of  the  United 
States,  paid  in  hand ;  secondly,  the  transfer  of  a  certain  claim 
in  suit  in  the  Jefferson  Circuit  Court,  Kentucky,  ill  the  name  of 
James  Southard  against  Samuel  M.  Brown  and  others,  now- 
amounting  to  the  sum  of  ^1,558.87^ ;  and  thirdly,  the  trans- 
fer of  another  claim  in  the  same  court,  in  the  name  of  Daniel  IL 
Southard  a  gainst  James  C.  Johnston  and  others,  now  an  punt- 
ing to  the  sum  of  $1,270.94,  as  by  reference  to  the  records  .or.  the 
more  precise  amounts  will  more  fully  appear.  The  said  Gilbert 
C.  Russell  has  taken,  and  doth  hereby  agree  to  receive  fiK>m  said 
Southard  aforesaid,  two  claims  against  Brown,  &c.,  and  Jaines 
C.  Johnston,  &c.,  as  aforesaid,  without  recourse  in  any  event 
whatever  to  the  said  James  Southard,  or  his  assignor,  Daniel  R. 
Southard,  of  the  claim  of  said  Johnston,  &cc^  or  either,  and  to 
take  all  risk  of  collection  upon  himself,  and  make  the  best  of 
said  claim  he  can. 

<<  The  said  James  Southard  agrees  to  resell  and  convey  to  the 
said  Russell  the  said  farm  and  two  hundred  and  sixteen  acres 
of  land,  for  the  sum  of  forty-nine  hundred  and  twenty-nine  [dol* 
lars]  81^  cents,  payable  four  months  after  the  date  hereof, 
with  lawful  interest  thereon  from  tlus  date^  And  the  said  Rus- 
sell agrees,  and  binds  himself,  his  heirs,  &;c.,  that  if  the  said  sum 
and  interest  be  not  paid  to  the  said  James  Southard,  or  his 
assigns,  at  the  expiration  of  four  months  from  this  date,  that 
then  this  agreement  shall  be  at  an  end,  and  null  and  void ;  and 
the  wife  of  said  Russell  shall  relinquish  her  dower  within  a  rea- 
sonable time  as  per  agreement  of  this  date.  This  agreement  of 
resale  by  the  said  James  Southard  to  the  said  Russell,  is  condi- 
tional and  without  a  valuable  consideration,  and  entirely  depend- 
ent on  the  payment,  on  or  before  the  expimtion  of  four  months 
from  and  after  the  date  hereof^  of  the  said  sum  of  $4,929.81^ 
and  interest  thereon  from  this  date  as  aforesaid.  And  this  agree- 
ment is  to  be  valid  and  obligatory  only  upon  the  said  James 
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Soatbard,  upoa  the  punctoal  payment  thereof  of  the  sum  and 
interest  as  aibresaid,  by  the  said  Gilbert  C.  BosselL 

^  In  witness  whereof  the  parties  aforesaid,  have  hereunto  set 
their  hands  and  seals,  at  Louisville,  Kentucky,  on  this  24th  day 
of  September,  1827.  Gilbebt  C.  BussEiiL,    [seal.] 

James  Southabd,  [seal*] 

^  Witness,  present,  signed  in  duplicate — 
J.  C.  Johnston." 

The  first  question  is  whether  this  transaction  was  a  mortgage, 
or  a  sale. 

It  is  insisted,  on  behalf  of  the  defendants,  that  this  question  is 
to  be  determined  by  inspection  of  the  written  papers  alone,  oral 
evidence  not  being  admissible  to  contradict,  vary,  or  add  to, 
their  contents.  But  we  have  no  doubt  extraneous  evidence  is 
admissible  to  inform  the  court  of  every  material  fact  known  to 
the  parties  when  the  deed  and  memorandum  were  executed. 
This  is  dear,  both  upon  prihdple  and  authority.  To  insist  on 
what  was  really  a  mortgage,  as  a  sale,  is  in  equity  a  £raud,  which 
cannot  he  successfully  practised,  under  the  shelter  of  any  writ- 
ten papers,  however  precise  and  complete  they  mav  aopear  to 
be.  In  Conway  v.  Alexander,  7  Cranch,  338,  C.  X  Marshall 
says :  "  Having  made  these  observations  on  the  deed  itself,  the 
court  will  proceed  to  examine  those  extrinsic  circumstances^ 
which  are  to  determine  whether  it  was  a  sale  or  a  mortgage ; " 
and  in  Morris  v.  Nixon,  1  Howard,  126,  it  is  stated:  '^  The 
charge  against  Nixon  is,  substantially,  a  firaudulent  a,ttempt  to 
convert  that  into  an  absolute  sale,  which  was  originaUy  meant 
to  be  a  security  for  a  loqn.  It  is  in  this  view  of  the  case  that 
the  evidence  is  admitted  to  ascertain  the  truth  of  the  transac- 
tion, though  the  deed  be  absolute  on  its  face." 

These  views  are  supported  by  many  authorities.  Maxwell  v. 
Montacute,  Precedents  in  Ch.  526 ;  Dixon  v.  Parker,  2  Yes. 
sen.  225 ;  Prince  t;.  Bearden,  1  A.  K.  Marsh.  170 ;  Oldham  v. 
Halley,  2  J.  J.  Marsh,  114;  Whittick  v.  Kane,  1  PaiRe,202; 
Taylor  i?.  Luther,  2  Sumner,  232 ;  Fla|[g  v.  Mann,  2  Sunmer, 
638;  Overton  v.  Bigelow,  3  Yerg.  513;  Brainerd  v.  Brainerd, 
15  Conn.  B.  575 ;  Wright  v.  Bates,  13  Vermont,  R.  341 ;  Mcln- 
tyre  t;.  Humphries,  1  Ho£  Ch.  R.  331 ;  4  Kent,  143,  note  A., 
and  2  GreeneL  Cruise,  86,  note. 

It  is  suggested  tiiat  a  different  rule  is  held  by  the  highest  court 
of  equity  m  Kentucky.  If  it  were,  with  great  respect  for  that 
learned  court,  this  court  would  not  feel  bound  thereby.  This 
being  a  suit*  in  equity,  and  oral  evidence  being  admitted,  or  re» 
jected,  not  bv  the  mere  force  of  any  State  statute,  but  upon  the 
jninciples  of  ^enefal  equity  jurisprudence,  this  court  must  be 
goVerned  by  its  own  views  of  those  principles.    Robinson  tr. 
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Campbell,  3  Wheat  212 ;  United  States  v.  Rowland,  4  Wheat 
108 ;  Boyle  v.  Zacharie  et  al.  6  Pet  658 ;  Swift  v.  Tyson, 
16  Pet  1 ;  Foxcroft  v.  Mallett,  4  How.  379.  But  we  do  not 
perceive  that  the  role  held  in  Kentackv,  differs  from  that  above 
laid  down.  That  role,  as  stated  in  Thomas  v,  McConnack,  9 
Dana,  109,  is  that  oral  evidence  is  not  admissible  in  opposition 
to  the  legal  import  of  the  deed  aiid  the  positive  denial  in  the 
answer,  miless  a  foundation  for  such  evidence  had  been  first 
laid  by  an  allemtion,  and  some  proof  of  fraud  or  mistake  in 
the  execution  of  the  conveyance,  or  some  vice  in  the  consider- 
ation. 

But  the  inquiry  stiU  remains,  what  amounts  to  an  allegation 
of  fraud,  or  of  some  vice  in  the  consideration — and  it  is  the 
doctrine  of  this  court,  that  when  it  is  alleged  and  proved  that  a 
loan  on  security  was  really  intended,  and  the  defendant  sets  up 
the  loan  as  a  payment  of  purchase-money,  and  the  conveyance 
as  a  sale,  both  fraud  and  a  vice  in  the  consideration  are  suffi- 
ciently averred  and  proved  to  require  a  court  of  equity  to  hold  the 
transaction  to  be  a  mortgac^e ;  and  we  know  of  no  court  which 
has  stated  this  doctrine  with  more  distinctness,  than  the  Court 
of  Appeals  of  the  State  of  Kentuckv.  In  Edrington  v.  Haq>er, 
3  J.  J.  Marshall,  355,  that  court  deckred :  —  <<  The  frust  that  the 
real  taransaction  between  the  parties  was  a  borrowing  and  lend- 
ing, will,  whenever,  or  however  it  may  appear,  show  Qiat  a  deed 
alMolute  on  its  face  was  intended  as  a  security  for  money ;  and 
whenever  it  can  be  ascertained  to  be  a  security  for  money,  it  is 
only  a  mortgage,  however  artfully  it  may  be  disguised.*'  We 
proceed  then  to  examine  this  case  by  the  light  of  all  the  evi- 
dence, oral  and  written,  contained  in  the  recora. 

The  deed  and  memorandum  certainly  import  a  sale;  the 
question  is,  if  their  form  and  terms  were  not  adopted  to  veil  a 
transaction  differing  in  reality  from  the  appearance  it  assumed  ? 

In  examining  tms  question  it  is  of  great  importance  to  in- 
quire whether  the  consideration  was  adequate  to  induce  a  sale. 
When  no  fraud  is  practised,  and  no  inequitable  advantages 
taken  of  p^ressing  wants,  owners  of  properly  do  not  sell  it  for  a 
consideration  manifestly  inadequate,  and,  therefore,  in  the  cases 
on  this  subject  great  stress  is  justly  laid  upon  the  fact  that  what 
is  alleged  to  have  been  the  price  bore  no  proportion  to  the  value 
of  the  thing  said  to  have  been  sold.  Conway  v.  Alexander,  7 
Cranch,  241 ;  Morris  v.  Nixon,  1  How.  126;  Vernon  v.  Bethell,  2 
Eden,  110;  Oldham  v.  Halley,  2  J.  J.  Marsh.  114;  Edrington 
V.  Harper,  3  J.  J.  Marsh.  354. 

Upon  this  important  fact  the  evidence  leaves  the  court  in  no 
doubt  The  farm,  containing  216  acres,  was  about  two  miles 
from  Louisville,  and  abutted  on  one  of  the  principal  highways 
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leading  to  that  city.     A  dwelling-honse,  estimated  to  have  cost, 
from  $10,000  to  $12,000,  was  on  the  land. 

In  May,  1836,  about  16  months  before  this  alleged  sale,  Bu8« 
sell  pnrchased  the  farm  of  John  Floyd,  and  paid  for  it  the  sum 
of  $12,960.  Some  attempt  is  made  to  show,  by  the  testimony 
of  Mr.  Thurston,  that  this  sum  was  not  paid^as  the  value  of 
the  land ;  but  what  he  says  upon  this  point  is  mere  conjecture, 
deduced  by  him  from  hearsay  statements,  and  cannot  be  allowed 
to  have  any  weight  in  a  court  of  justice.  There  is  some  con- 
flict in  the  evidence  respecting  the  state  of  the  fences  and  the' 
agricultural  condition  of  the  lands  at  the  time  in  question,  but 
we  do  not  find  any  proof  that  the  lands  had  been  permanently 
run  down,  or  exhausted ;  and  considering  the  price  paid  by  Rus- 
sell, and  the  amount  expended  by  Wing,  his  agent,  during  the 
sixteen  months  he  managed  the  farm,  we  think  the  evidence 
shows  that,  though  the  fences  and  buildings  were  not  in  the  best 
condition,  yet  their  state  was  not  such  as  to  detract  largely  from 
the  value  of  the  property.  The  consideration  for  the  alleged 
sale  was  $2,000  in  cash,  and  the  assignment  of  two  claims  then 
in  suit,  amounting,  with  the  interest  computed  thereon,  to 
$2,829.81,  not  finally  reduced  to  money  by  Russell,  till  October, 
1830,  upwards  of  three  years  after  the  assignment.  Making 
due  allowance  for  the  state  of  the  currency  in  Kentucky  at  that 
time,  the  worst  effects  of  which  seem  to  have  been  then  passing 
away,  and  which  must  be  supposed  to  have  affected  somewhat 
the  value  of  the  claims  he  received,  as  well  as  of  the  property 
he  conveyed,  we  cannot  avoid  the  conclusion  that  this  consider- 
ation was  grossly  inadequate;  and  therefore  we  must  take 
along  with  us,  in  our  investigations,  the  fact  that  there  was  no 
real  proportion  between  the  alleged  price  and  the  value  of  the 
property  said  to  have  been  sold.  We  have  not  adverted  particu- 
larly to  the  opinions  of  witnesses  respecting  the  value  of  the 
property,  because  they  have  not  great  weight  with  the  court, 
compared  with  the  facts  above  indicated;  but  there  is  a  general 
concurrence  of  opinion  that  the  value  of  the  farm  largely  ex- 
ceeded the  alleged  price. 

It  appears  that  Russell  had  intrusted  the  care  of  this  farm  to 
an  agent  named  Wing,  who  had  contracted  debts  for  which 
Russell  had  been  sued,  on  coming  to  Louisville  from  Alabama, 
where  he  resided.  He  was  a  strtoger,  without  friends  or  re- 
sources there,  except  this  farm,  and  in  immediate  and  pressing 
want  of  about  $2,000  in  cash.  Southard,  though  not  proved  to 
have  been  a  lender  of  money  at  usurious  rates  of  interest,  is 
shown  to  have  been  possessed  of  active  capital,  and  not  engaged 
in  any  business  except  its  management  Russell  certainly 
attempted  to  sell  the  farm.    Colonel  Woolley  testifies, — "  RusseU 
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was  anxioiiB  to  sell ;  indeed  he  was  importnnate  that  I  should 
pxuchase.''  And  a  letter  is  produced  by  the  defendant,  D.  B. 
Southard,  written  to  James  Southard,  by  Wing,  containing  a 
proposal  for  a  sale.     The  letter  is  as  follows :  — - 

"  Sundayj  Noon. 

^  Sir:  Having  had  some  conversation  in  relation  to  CoL  Bus- 
sell's  plantation,  I  will  take  the  liberty  of  submitting  for  your 
consideration,  1st,  how  much  will  you  give  for  the  pku^  crops, 
stock,  utensils,  and  implements,  or  how  much  without  the  same, 
to  be  paid  as  follows :  in  one  sixth  cash  in  hand,  the  balance  in 
one,  two,  three,  four,  and  five  equal  annual  instalments,  which 
may  be  extinguished  at  any  time  with  whiskey,  pork,  bacon, 
flour,  hemp,,  bale  rope,  cotton  bagging,  at  the  New  Orleans 
prices  current,  deducting  therefrom  freight  accustomaiy.  Moles 
and  fine  horses  will  now  be  taken  at  appraised  valuation. 

"  Bespectfully,  yours,  J.  W.  WiNo. 

Mr.  Southard. 

^N.  B.  Please  leave  an  answer  for  me. at  Allan's,  say  thia 
evening.  Yours,  &c.,  J.  W.  W.'* 

It  does  not  appear  that  any  price  was  spoken  of  between 
Bnssell  and  Colonel  Woolley,  who  peremptorily  refused  to  pur* 
^chase;  nor  is  any  sum  of  money  mentioned  in  this  letl^  of 
Wing ;  but,  bearing  in  mind  BiisseU's  necessity  to  have  $2,000 
in  cash,  the  offer  to  take  one  sixth  cash,  and  the  balance  in  one, 
two,  three,  four,  and  five  annual  instalments,  indicates  that  Bus- 
sdl  th6h  expected  about  $12,000  for  the  property,  and  had  that 
sum  in  view  as  the  price,  when  these  terms  were  pr6pose4. 
This  offer  to  sell  differs  so  widely  firom  the  terms  of  the  written 
memorandum,  that  it  certainly  doed  not  aid  in  showing  that  the 
actual  transaction  was  .a  sale.  Peter  Wood  testifies  that  he 
heard  a  conversation  between  James  Southard  and  Colonel  Bus- 
sell,  about  the  transfer  of  the  farm  firom  Busscll  to  Southard,  in 
which  Mr.  Southard  proposed  to  advance  money  to  Bussell 
upon  the  farm ;  that  Bussell  told  Southard  about  what  he  had 
paid  for  the  farm,  $13,000  or  $14,000,  and  that  he  should  con- 
sider it  a  sacrifice  £lt  $10,000 ;  but  no  proposal  was  made  to 
give  or  take,  any  price  for  the  farm.  That  some  time  after. 
Southard  told  him  he  had  advanced  Bussell  between  $4,000 
and  $5,000  on  the  place,  but  that,  in  case  he  owned  the  plcuse, 
it  would  cost  him  $10,000.  The  general  character  of  this  wit- 
ness for  truth  and  veracity  is  attacked  by  the  defendants,  and 
supported  by  the  plaintiff  His  credibility  finds  support  in  the 
consistency  of  his  statements  with  the  plominent  facts  proved 
in  the  case.  This  is  all  the  proof  touching  the  negotiations 
which  led  to  the  contract;  but  there  is  some  evidence  bearing 
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direcdy  on  the  real  understanding  of  the  parties.  Doctor  John- 
ston was  the  subscribing  witness  to  the  written  memorandom. 
He  testifies  that  <<  James  Southard  and  Gilbert  C.  Russell,  I 
think  on  the  same  day,  presented  the  a^reement^  and  asked  me 
to  witness  the  same,  which  I  did.  Afy  understanding  of  the 
contract  was  both  from  Southard  and  Kussell,  and  my  distinct 
impression  is,  that  Russell  was  to  pay  the  money  in  four  months, 
and  take  back  the  farm."  The  intelligence  and  accuracy,  as 
well  as  the  fairness  of  this  witness,  are  not  controverted; 
and  if  he  b  believed,  the  transaction  was  a  loan  of  money, 
upon  the  security  of  his  farm.  It  is  the  opinion  of  the  court 
that  such  was  the  real  transaction.  The  amount  and  nature  of 
what  was  advanced,  compared  with  the  value  of  the  farm,  the 
testimonv  of  Wood  as  to  the  offer  of  Southard  to  make  an  ad* 
vance  of  money  on  the  farm,  and  his  subsequent  declaration 
that  he  had  done. so,  and  the  information  given  by  both  parties 
to  Doctor  Johnston,  that  Russell  was  to  pay  the  money  at  me  end 
of  four  months,  present  a  case  of  a  loan  on  security,  and  are  not 
overcome  by  the  answer  of  Southard  and  the  written  memo- 
randum. 

It  is  true,  Daniel  R.  Southard,  answering,  as  he  declares,  from 
personal  knowledge,  sets  out,  with  great  minuteness,  a  case  of 
an  absolute  and  unconditional  sale;  the  written  contract  by  his 
brother  to  reconvey  being,  as  he  says,  a  mere  gratuity  conferred 
on  Russell  the  next  day,  or  the  next  but  one,  after  this  absolute 
sale  and  conveyance  had  been  fully  completed.  But  this  ac- 
count of  the  transaction  is  so  completely  overthrown  by  the 
proofs,  that  it  was  properly  abandoned  by  the  defendants'  coun- 
sel, as  not  maintainable.  We  entertain  grave  doubts  whether, 
after  relying  on  an  absolute  sale  in  his  answer,  it  is  open  to  him 
to  set  up  in  defence  a  conditionad  sale ;  but  it  cannot  be  doubted, 
that  the  least  effect  justiy  attributable  to  such  a  departure  from 
the  facts,  is  to  deprive  his  answer  of  all  weight,  as  evidence,  on 
this  part  of  the  case. 

In  respect  to  the  written  memorandum,  it  was  clearly  intended 
to  manifest  a  conditional  sale.  Very  ui;common  pains  are 
taken  to  do  this.  Indeed,  so  much  anxiety  is  manifested  on  this 
point,  as  to  make  it  apparent  that  the  draftsman  considered  he 
had  a  somewhat  difficult  task  to  perform.  But  it  is  not  to  be 
forgotten,  that  the  same  language  which  truly  describes  a  real 
sale,  may  also  be  employed  to  cut  off  the  right  of  redemption, 
in  case  of  a  loan  on  security;  that  it  is  the  duty  of  the  court  to 
watch  vigilantiy  these  exercises  of  skill,  lest  they  should  be 
effectual  to  accomplish  what  equity  forbids;  and  that,  in  doubt- 
fed  cases,  the  court  leans  to  the  conclusion  that  the  reality  was 
a  mortgage,  and  not  a  sale.   Conway  t;.  Alexander,  7  Cranch,  218 ; 
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Flagff  V.  Maim,  2  Sumner,  533;  Secrest  v.  Turner,  2  J.  J. 
MjboSl  471;  Ediington  v.  Haiper,  3  J.  J.  Marsh.  354;  Crane  v. 
Bonnell,  1  Green,  Ch.  B.  264;  Bobertson  v.  Campbell,  2  Call, 
421 ;  Poindexter  v.  McCannon,  1  Dev.  Eq.  Cas.  37a 

It  is  tame,  Busseli  must  have  given  his  assent  to  this  form  of 
the  memorandum ;  but  the  distress  for  money  imder  which  he 
then  was,  places  him  in  the  same  condition  as  other  borrowers, 
.in  numerous  cases  reported  in  the  books,  who  have  submitted  to 
the  dictation  of  the  tender  under  the  pressure  of  their  wants ; 
and  a  court  of  equity  does  not  consider  a  consent,  thus  obtained, 
to  be  sufficient  to  fix  the  rights  of  the  parties.  ^  Necessitous 
men,"  says  the  Lord  ChanceUor,  in  Vernon  v.  Bethell,  2  Eden, 
113,  <^ are  not,  truly  speaking,  free  men;  but,  to  answer  a  present 
emergency,  will  submit  to  any  terms  that  the  crafty  inay  impose 
upon  them." 

The  memorandum  does  not  contain  any*  promise  by  Busseli 
to  repay  the  money,  and  no  personal  secunty  was  taken ;  but  it 
is  settled  that  this  circumstance  does  not  make  the  conveyance 
less  effectual  as  a  mortgage.  Floyer  v.  Lavington,  1  P.  Wms. 
268 ;  Lawley  v.  Hooper,  3  Atk.  278;  Scott  v.  Fields,  7  Watts 
360 ;  Flagg  v.  Mann,  2  Sumner,  533 ;  Ancaster  v.  Mayer,  1  Bro. 
C.  C.  464.  And  consequently  it  is  not  only  entirely  consistent 
with  the  conclusion  that  a  mortgage  was  intended,  but  in  a  case 
where  it  was  the  design  of  one  of  the  parties  to  clothe  the  trans- 
action with  the  forms  of  a  sale,  in  order  to  cut  off  the  right  of 
redemption,  it  is  not  to  be  expected  that  the  party  would,  by 
taking  personal  security,  effectually  defeat  his  own  attempt  to 
avoid  the  appeamnce  of  a  loan. 

.  It  has  been  made  a  question,  indeed,  whether  the  absence  of 
the  personal  liability  of  the  grantor  to  repay  the  money,  be  a 
conclusive  test  to  determine  whether  th-  conveyance  was  a  mort- 
gage. In  Brown  v.  DiBwev,  1  Sandf.  Ch.  B.  57,  the  cases  are 
reviewed  and  the  result  arrived  at,  that  it  is  not  conclusive.  It 
has  also  been  maintained  that  the  proviso,  or  condition,  if  not 
restrained  by  words  showing  that  the  grantor  had  an  option  to 
pay  or  not,  might  constitute  the  grantee  a  creditor.  Ancaster  v. 
Mayer,  1  Bro.  C.  C.  464 ;  2  Greenl.  Cruise,  82  n,  3.  But  we  do 
not  think  it  necessary  to  determine  either  of  these  questions ; 
because  we  are  of  opinion  that  in  this  case  there  is  sufficient 
evidence  that  the  relation  of  debtor  and  creditor  was  actually 
created,  and  that  the  written  memorandum  ascertains  the  amount 
of  the.  debt,  though  it  contains  no  promise  to  pay  it.  In  such  a 
case  it  is  settled,  that  an  action  of  assumpsit  will  lie.  Tilsoh  v. 
Warwick  Gas-Light  Co.  4  B.  &  C.  968;  Yates  v.  Aston,  4 
Ad.  &  EL  N.  S.  182 ;  Burnett  v.  Lynch,  5  B.  &  C.  589 ;  Elder  v. 
Bouse,  15  Wend,  218. 
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Some  reliance  was  placed  on  the  facts,  that  in  August,  1830, 
the  plaintiff  wrote  a  letter  to  his  wife  requesting  her  to  release 
her  dower,  and  that,  in  October,  1830,  Russell  surrendered  the 
written  memorandum,  under  circumstances  which  will  be  pre- 
sently stated  It  is  urged  that  these  acts  show  he  understood 
the  original  transaction  was  not  a  mortgage.  But  the  utmost 
effect  justly  attributable  to  these  acts  is,  that  Russell  thought  he 
then  had  no  further  claim  to  the  property,  and  this  belief  may  as 
weU  have  arisen  from  the  terms  of  the  memorandum,  as  from  his 
knowledge  that  a  sale  was  intended.  In  our  judgment,  however, 
these  acts,  taken  in  connection  with  other  facts  proved,  do  not 
tend  to  support  the  defendants'  case.  Russell^  had,  by  his  writ- 
ten contract  to  procure  the  release  of  his  wife's  dower,  subjected 
himself  to  pay  liquidated  damages  to  the  extent  of  tlfree  thou- 
sand dollars ;  and  he  might  desire  to  escape  from  this  liability 
by  having  his  wife  release  her  right,  even  if  he  then  believed 
he  had  a  right  to  redeem  and  expected  to  redeem ;  for,  in  that 
event,  such  release  could  do  neither  him  nor  his  wife  any  harm« 
But,  on  the  other  hand,  if  he  then  thought  he  had  no  such  right, 
it  woidd  be  a  balancing  of  disadvantages  to  have  such  a  releeise 
made,  and  the  question  would  be,  whether  the  right  of  dower 
was  more  impoitant  than  the  liability  to  damages.  And,  as  to 
the  surrender  of  the  written  memorandum  in  October  following, 
it  appears,  from  the  testimony  of  Colonel  Woolley,  that  RusseU, 
even  after  this  surrender,  thought  he  had  a  just  right  of  redemp- 
tion, though  he  undoubtedly  believed  that  it  was  greatly  embar- 
rassed, if  not  lost,  by  his  failure  to  pay  on  the  stipulated  day  and 
by  his  relinquishment  of  the  written  memorandum. 

The  conclusion  at  which  we  have  arrived  on  this  part  of  the 
case  is,  that  the  transaction  was,  in  substance,  a  loan  of  money 
upon  the  security  of  the  farm,  and  being  so,  a  court  of  equity 
is  bound  to  look  through  the  forms  in  which  the  contrivance  of 
the  lender  has  enveloped  it,  and  declare  the  conveyance  of  the 
land  to  be  a  mortgage. 

Being  of  opinion  that  this  was  in  its  origin  a  mortgage,  the 
next  inquiry  is,  whether  the  right  of  redemption  has  been  ex- 
tinguished. In  October,  1830,  Russell  was  temporarily  in 
Louisville,  and,  while  there,  called  on  Southard,  and  informed 
him  there  was  a  mistake  of  one  hundred  dollars  in  the  computa- 
tion of  the  amount  due  on  the  claims  assigned  to  him.  .  South- 
ard insisted  it  was  the  mistake  of  W.  Pope,  who,  he  said,  was 
Russell's  agent,  and  that  he,  Southard,  was  not  liable  to  make 
it  good.  He  also  set  up  a  claim  that  he  had  a  right  to  redeem, 
or,  9.S  D.  R.  Southard  says,  repurchase  the  farm.  This,  also, 
Southard  denied.  It  does  not  appear,  from  any  proofs,  what 
further  negotiations  if  any  took  place  between  the  parties*  but 


154  SUPREME    COURT. 

BiiBBell  V.   Southard  et  al. 

fhe  result  was,  that,  on  tiie  pajment  by  Southard  of  one  hun- 
dred dollars,  Russell  wrote  and  signed  the  following  receipt  on 
the  back  of  the  written  memorandum,  which  he  surrendered  to 
Southard: 

"  Received,  6th  Oct,  1830,  of  James  Southard,  by  the  hand 
of  Daniel  Southard,  one  hundred  dollars,  which  makes  the  two 
debts  of  Brown  and  Johnston,  with  the  02,000,  amount  to  the 
sum  of  $4,929.81} ;  and  nothing  but  the  act  of  Gt>d  shall  prevent 
the  relinquishment  of  dower  of  Mrs.  Rtissell  being  deposited  in 
the  Clerk's  office  by  the  1st  of  January  next  This  is  in  full  of 
all  demands  upon  J.  Southard. 

(Signed)  Gilbert  C.  Russell.''     [SeaL] 

A  mortgagee  in  possession  may  take  a  release  of  the  equity 
of  redemption.  Hicks  v.  Cook,  4  Dow,  P.  G.  6 ;  Hicks  v.  Hicks 
et  aL  2  Oill  &  Johns.  85.  But  such  a  transaction  is  to  be  sera- 
tinized,  to  see  whether  any  undue  advantage  has  been  taken  of 
the  mortgagor.  Especially  is  this  necessary  when  the  mortgagee, 
in  the  inception  and  throughout  the  whole  conduct  of  the  busi- 
ness, has  shown  himself  ready  and  skilful  to  take  advantage  of 
the  necessities  of  the  borrower.  Strong  language  is  used  in  some 
of  the  cases  on  this  subject  It  was  declared  by  Lord  Redesdale, 
in  Webb  v.  Rorke,  2  Sch.  &  Lef.  673,  that  "  courts  view  trana- 
actions  of  that  sort  between  mortgagor  and  mortgagee  with  con- 
'  siderable  jealousy,  and  will  set  aside  sales  of  the  equity  of  re- 
demption, where,  by  the  influence  of  his  incumbrance,  the  mort- 
gagee has  purchp^sed  for  less  than  others  would  have  given." 
And  Chancellor  Kent,  in  Holdridge  v.  Gillespie,  2  Johns.  Ch.  R. 
34,  says,  "  the  fairness  and  the  value  must  distinctly  appear." 
Wrixon  v.  Colter,  1  Ridg.  2^5 ;  St  John  v.  Turner,  2  Vern.  418. 
But  strong  expressions,  used  with  reference  to  the  particular 
facts  under  consideration,  however  often  repeated  by  subsequent 
writers,  cannot  safely  be  taken  as  fixing  an  abstract  rule.  We 
think  that,  inasmuch  as  the  mortgagee  in  possession  may  exer- 
cise an  undue  influence  over  the  mortgagor,  especially,  if  the 
latter  be  in  needy  circumstances,  the  purchase  by  the  former  of 
the  equity  of  redemption,  is  to  be  carefully  scrutinized,  when 
fraud  is  charged ;  and  that  only  constructive  fraud,  or  an  uncon- 
scientious advantage  which  ought  not  to'  be  retained,  need  be 
shown,  to  avoid  such  a  purchase.  But  we  cure  unwilling  to  lay 
down  a  rule  which  would  be  likely  to  prevent -any  prudent  mort- 
gagee in  possession,  however  fair  his  intentions  may  be,  from 
purchasing  the  property,  by  making  the  validity  of  the  purcha&e 
depend  on  his  ability  afterwards  to  show  that  he  paid  for  the 
property,  all  that  any  one  would  have  been  vrilling  to  give. 
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We  do  not  deem  it  for  the  benefit  of  mortgagon  that  such  a 
role  shonld  exist 

In  tUs  case  it  is  nnnecessaiy  to  rely  on  snch  a  rule.  For  by 
his  own  showing,  in  his  answer,  it  is  clear  that  Daniel  R.  South- 
ard, as  the  asent  of  his  brother,  either  paid  no  consideration 
whatever  for  uie  extinguishment  of  the  equity,  or  at  the  utmost 
only  one  hundred  dollars.  We  think  nothing  was  paid  for  it ; 
and  that  the  surrender  of  this  right,  claimed  by  Russell  and  de- 
nied by  Southard,  was  insisted  on  as  a  condition  for  the  correc- 
tion of  an  actual  mistake,  which  Southard  was  jusdy  obliged  to 
conrect,  without  any  condition:  and  we  do  not  hesitate  to  de- 
clare, that  a  release  of  this  equity,  obtained  by  the  mortgagee  in 
possession,  imder  a  denial  by  him  of  the  existence  of  .we  right 
to  redeem,  for  no  oonsidemtion  at  all,  or  as  a  condition  for  the 
correction  of  a  mistake  which  in  equity  he  was  bound  to  correct, 
the  written  defeasance  having  been  purposely  so  prepared  as 
apparently  to  cut  off  the  right  of  redemption  prior  to  the  time 
when  the  equity  was  released,  cannot  stu^d  in  a  court  of  equity. 

Indeed,  if  it  were  not  for  RusseU's  subsequent  acquiescence, 
of  which  we  shall  speak  hereafter,  the  question  would  not  admit 
of  a  moment's  doubt  Though  this  acquiescence  is  not  without 
efifect  upon  the  complainant's  rights,  as  will  presently  be  seen, 
yet  we  do  not  think,  that  under  the  special  circumstances,  it 
ought  to  operate  as  a  bar,  to  prevent  redemption.  The  absence 
of  all  valuable  consideration  for  the  surrender  of  the  equity,  and 
the  circumstances  of  distress  under  which  it  was  made,  and 
which,  so  £ur  as  appears,  continued  to  exist  down  to  the  filing 
of  the  bill,  coupled  wit{i  the  conviction,  which  we  think  Russell 
mistakenly  enteHained,  that  his  rights  were  probably  destroyed, 
must  prevent  us  from  allowing  the  lapse  of  time  to  be  a  positive 
bar. 

The  inquiry  then  arises,  on  what  terms  is  the  redemption  to 
be  decreed. 

An  account  of  the  rents  and  profits  is  ordinarily  an  incident 
to  a  decree  for  redemption  against  a  mortgagee  in  possession. 
But  it  is  not  an  inseparable  incident  This  risht  to  aii  account 
may  be  extinguished  by  a  release,  or  an  accord  and  satisfaction, 
or  it  may  be  barred  by  such  neglect  of  the  mortgagor  to  assert 
his  claim,  as  renders  it  unfair  for  him  to'  insist  on  an  account 
extending  over  the  whole  period  of  possession,  and  unjust  to- 
wards the  mortgagee  to  oider  such  an  account  A  mortgagee 
in  possession  is  deemed  by  a  court  of  equity  a  trustee ;  but  there 
is  no  other  than  a  constructive  trust,  raised  by  implication,  for 
the  purpose  of  a  remedv,  to  prevent  injustice ;  Kane  v.  Blood- 
good,  7  Johns.  Ch  .R.  ll£ ;  and  it  would  be  contrary  to  the  funda- 
mental principles  of  equity,  to  imply  a  trust,  the  execution  of 
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which  might  work  injustice.  And  accordingly  it  will  be  found, 
that  in  such  cases,  courts  of  equity  have  refused  to  order  accounts 
against  qtuisi  trustees. 

Thus,  in  Downer  t;.  Fprtescue,  3  Atk.  130,  Lord  Hardwicke, 
speaking  of  the  case  of  an  heir  in  possession  under  a  legal  title, 
which  he  is  obliged  by  a  decree  to  surrender  to  one  ha^dng  an  equi- 
table title,  says,  the  court  will  order  an  account  from  the  time  the 
title  accrued,  unless  upon  special  circumstances ;  as  "  when  there 
hath  been  any  default,  or  laches,  in  the  plaintiff,  in  not  asserting  his 
title  sooner,  but  he  has  lain  by,  there  the  court  has  often  thought 
fit  to  restrain  it  to  the  filing  of  the  bill.''  So  in  Pettiward  v. 
Prescott,  7  Ves.  541,  a  case  of  constructive  trust,  Sir  Willifiuoft 
Grant  restrained  the  account  of  the  rents  and  profits  to  the  time 
of  filing  the  bill,  on  account  of  the  lapse  of  nearly  twenty  years ; 
and  similar  cases  may  be  found  referred  to  in  Drummond  v.  The 
Duke  of  St.  Albans,  6  Ves.  433,  and  note -3  to  page  339;  and 
in  Roosevelt  v.  Post,  1  Ed.  Ch.  R.  679.  Indeed  in  Acherly  v. 
Roe,  5  Ves.  565,  where  there  was  a  trust  created  of  a  term, 
for  the  purpose  of  raising  a  sum  of  money,  and  the  cestui 
que  trust  had  been  long  in  possession  without  objection.  Lord 
Chancellor  Loughborough  refused  even  to  carry  the  account  back 
to  the  filing  of  the  bill,  upon  the  special  circumstances  of  that 
case.  This  court,  in  Green  v.  Biddle,  8  Wheat  78,  gave  its  sanc- 
tion to  the  rule  as  laid  down  by  Lord  Hardwicke,  and  declared 
it  to  be  fully  supported  by  the  authorities. 

This  bill  was  med  after  the  lapse  of  nineteen  years  and  eight 
months  fi'om  the  time  the  loan  became  payable.  James  South- 
ard, the  original  mortgagee,  had  then  been  dead  many  years. 
More  than  sixteen  years  had  elapsed  since  the  defeasance  was 
surrendered ;  and  though  we  are  satisfied  Russell  was  under 
great  embarrassments,  and  though  wc  are  of  opinion  he  himself 
believed  his  right  to  redeem  was  probably  extinguished  by  the 
terms  of  the  defeasance,  and  its  surrender,  yet  his  neglect  to  look 
xnto  and  assert  his  rights,  must  not  be  allowed  to  subject  the 
defendants  to  the  risk  of  injustice.  The  defendants,  and  James 
Southard,  have  treated  the  property  as  their  own,  and  have  im- 
proved its  condition.  There  is  no  suggestion  of  waste  in  the 
bUl.  The  value  of  the  land  has  greatly  appreciated,  from  the 
growth  of  the  neighboring  city;  and  though  we  think  James 
Southard  designed  to  take  an  unconscientious  advantage  of  Rus- 
sell, arid  that  the  defendant,  D.  R.  Southard,  obtained  the  sur- 
render of  the  defeasance,  under  such  circumstances  as  rendered 
it  constructively  fraudulent,  yet  neither  of  them  appears  to  have 
concealed  any  facts  from  Russell,  or  to  have  done  any  thing  to  pre- 
vent him  from  exhibiting  his  real  case  to  counsel.  To  such  a  case, 
the  language  of  the  Vic^-Chancellor,  in  Bowes  v.  East  London 
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W.  W.  Co.  3  Mad.  384,  exactly  applies.  <<  The  plaintiff  ought 
to  have  looked  into  his  rights ;  and  as  by  his  negligence  to  ob- 
tain information  concerning  them  and  to  assert  them)  the  lessees 
may  have  been  led  to  expenditm^  on  the  premises,  the  benefits 
of  which  they  will  lose,  I  shall  not  direct  an  account  beyond  the 
filing  of  the  bill."  To  this  extent  his  acquiescence  must  be  taken 
to  have  concluded  his  right,  and  we  shall  direct  that  the  account 
of  the  interest  due  upon  the  money  loaned,  and  of  the  rents  and 
profits  of  the  farm,  commence  at  the  date  of  the  filing  of  the 
bill. 

We  can  perceive  no  ground  for  charging  Southard  with  the 
money  received  from  the  insurance  company,  en  account  of  the 
destruction  of  the  house.  He  was  in  possession,  claiming  to  be 
the  absolute  owner  of  the  farm  and  its  appurtenances.  He  ob- 
tained the  policy  to  cover  his  interest,  and  paid  the  premium. 
If  there  were  any  equities  against  him  arising  out  of  the  reoeipt 
of  this  money,  they  would  be  in  favor  of  the  underwriters,  and 
not  of  the  mortgagor.  Carpenter  v.  Providence  Washington 
Ins.  Co.  16  Pet  601. 

It  remains  only  to  advert  to  the  cases  of  the  defendants,  who 
claim  as  purchasers  under  D.  B.  Southard.  The  questions 
arising  therein  were  not  argued  by  counsel,  and  upon  looking 
into  that  part  of  the  record,  we  find  some  of  them  not  capable 
of  being  fully  settled  upon  the  facts  therein  disclosed. 

It  was  probably  understood  by  counsel,  that  these  questions 
would  remain  for  consideration,  in  the  court  below,-  if  the  case 
should  be  remanded. 

Samuel  D.  Tompkins  claims  to  have  been  a  purchaser  for 
valuable  consideration  of  thirty  acres  of  this  land,  and  to  have 
received  a  deed  of  conveyance  thereof,  and  paid  a  part  of  the 
consideration-money  without  notice  of  Russell's  title,  and  before 
the  institution  of  this  suit  He  also  claims  to  have  made  per- 
manent and  valuable  improvements  on  the  land  purchased  by 
him,  but  whether  before  or  since  the  institution  of  this  suit  doe's 
not  appear.  William  H.  Pope,  as  the  fcxecutor  and  trustee  of 
his  father,  William  Pope,  claim3  that  his  father,  in  his  lifetime, 
purchased  at  a  sale  on  four  executions  against  Southard  another 
part  of  these  lands,  and  that  Southard  omitted  to  redeem  the 
land  by  paying  what  was  due  on  three  of  the  executions,  and  a 
suit  is  shown  by  the  record  to  be  pending  in  the  Court  of  Ap- 
peals of  Kentucky,  wherein  Russell's  right  to  -redeem  is  in  con- 
testation. 

Matilda  Burks,  the  widow  of  James  Burks,  deceased,  and 
John  Bmks,  one  of  the  sons  of  James,  and  William  L.  Thomp- 
son, as  guardian  of  other  cliildren  of  James,  and  James  Guthrie, 
assignee  of  J.  R.  Trunstall,  the  husband  of  a  daughter  of  James. 
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claim  a  lien  on  these  lands  by  virtue  of  a  mortgage  thereof  ex- 
ecuted by  Daniel  R.  Southard,  and  Southard  insists  that  Guthrie 
has  been  paid ;  it  is  not  ascertained  whether  the  debts  5  atended 
to  be  secured  on  these  lands,  are  or  are  not,  folly  secured  upon 
other  lands  of  Daniel  R.  Southard,  which  are  embraced  in  the 
same  mortgage.  In  this  posture  of  the  cause,  it  is  not  practicable 
for  the  court  to  pass  finally  upon  the  rights  of  these  parties ;  and 
the  cause  will  therefore  be  remanded,  without  deciding  upon  the 
existence  or  extent  of  the  right  of  either  of  them  as  a  purchaser. 
A  decree  is  to  be  entered,  reversing  the  decree  of  the  court  be- 
low, with  costs,  declaring  that  the  conveyance  from  Russell,  the 
complainant,  to  James  ^uthard,  was  a  mortgage,  and  that  Rus- 
sell is  entitled  to  redeem  the  same,  and  reman&ig  the  cause  to 
the  Circuit  Court,  with  directions  to  proceed  therein  in  conform- 
ity with  the  opinion  of  this  court  and  as  the  principles  of 
equity  shall  require. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  re- 
cord from  the  Circuit  Court  of  the  United  States  for  the  District 
of  Kentucky,  and  was  argued  by  counsel  On  consideration 
whereof,  it  is  the  opinion  of  this  court  that  the  conveyance  by 
Gilbert  C.  Russell,  the  complainant,  to  James  Soutiiard,  and 
dated  the  24th  day  of  September,  1827,  as  set  out  in  the  tran- 
script of  the  record,  was  a  mortgage,  and  that  said  Russell  is  en- 
titied  to  redeem  the  same.  Wherefore,  it  is  now  here  ordered, 
adjudged  and  decreed  by  this  court,  that  the  decree  of  the  said 
Circuit  Court  ill  this  cause  be,  and  the  same  is  hereby,  reversed, 
with  costs,  and  that  this  cause  be.  and  the  same  is  hereby,  re- 
manded to  the  said  Circuit  Court  lor  further  proceedings  to  be 
had  therein,  in  conformity  to  the  opinion  of  this  court  and  as  to 
law  and  justice  may  appertain. 

After  the  opinion  of  the  court  was  pronounced,  a  motion  was 
made  on  behalf  of  the  appellees  for  a  rehearing,  and  to  remand 
the  cause  to  the  Circuit  Court  for  further  preparation  and  proof, 
upon  the  ground  that  new  and  material  evidence  had  been  dis- 
covered since  the  case  was  heard  and  decided  in  that  court 

Sundry  affidavits  were  filed,  showing  the  natore  of  the  evi- 
dence which  was  said  to  have  been  discovered. 

The  opinion  of  the  court  upon  this  motion  was  delivered  by 
Mr.  Chief  Justice  TANEY. 

The  decree  of  the  Circuit  Court,  in  this  case,  was  reversed 
duriuR  the  present  term,  and  a  decree  entered  in  favor  of  the  ap* 
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pellant.  A  motion  is  now  made  ih  behalf  of  Daniel  R.  Southard, 
one  of  the  appellees,  to  set  aside  thcf  decree  in  this  court,  and  to 
remand  the  case  to  the  Circuit  Court  for  further  preparation  and 
proof,  upon  the  ground  that  new  and  material  evidence^ has 
been  discbvered  since  the  case  was  heard  and  decided  in  that  court 
In  support  of  this  motion  affidavits  have  been  filed  stating  the 
evidence  newly  discovered,  and  that  it  was  unknown  to  him 
when  the  case  was  heard  in  the  court  below. 

It  is  very  clear  that  affidavits  of  newly-discovered  testimony 
cannot  be  received  for  such  a  purpose.  This  court  must  affirm 
or  reverse  upon  the  case  as  it  appears  in  the  record.  We  cannot 
look  out  of  it,  for  testimony  to  influence  the  judgment  of  this 
court  sitting,  as  an  appellate  tribunal.  And,  according  to  the 
practice  of  the  court  of  chsuicery  firom  its  earliest  history  to  the 
present  time,  no  paper  not  before  the  court  below  can  be  read ' 
on  the  hearing  of  an  appeal.  Eden  v.  Earl  Bute,  1  Bro.  Par. 
Cas.  465 ;  3  Bro.  Par.  Cas.  546 ;  Studwell  v.  Pahner,  5  Paige, 
166. 

Indeed,  if  the  establislied  chancery  practice  had  been  other- 
wise, the  act  of  Congress  of  March  3d,  1803,  expressly  prohibits 
the  introduction  of  new  evidence,  in  this  court,  on  the  hearing 
of  an  appeal  from  a  circuit  court,  except  in  admiralty  and  prize 
causes. 

The  motion  is  therefore  overruled 
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The  surety  for  the  appellants  from  a  decree  in  admiralty  gave  bond  to  pay  all  costs 
and  damages  which  miglit  be  adjadged  by  this  court. 

This  court  having  affirmed  the  decree  of  the  Circuit  Court  with  costs  and  six  per  cent, 
damages,  judgment  was  entered  upon  the  receipt  of  the  mandate  by  the  Circuit 
Court,  for  the  amount  of  the  originid  judgment  together  with  the  amount  of  costs 
and  damages  calculated  up  to  that  day ;  and  execution  was  awarded. 

Under  this  execution,  the  vessel,  which  had  been  attached  under  the  libel,  yiras  sold  for 
less  than  this  aggregate  amount. 

Tho  surety  is  not  entitled  to  have  a  relative  proportion  of  the  proceeds  of  sale  applied 
to  the  reduction  of  his  bond,  but  is  responsible  upon  it  to  tho  entire  amount 

By  tho  26th  section  of  the  Judiciary  Act,  the  courts  have  power  to  assess  damam 
upon  bonds,  &c.,  and  to  render  judgment  for  so  much  as  is  due  according  to  equity, 
in  cases  of  default  or  confession  or  demurrer.  This  section  does  not  apply  to  a  case 
heard  on  agreed  facts. 

But  then  when  the  cose  heard  on  agreed  facts  was  the  case  of  an  appeal-bond,  it  wi» 
pro^r  for  the  court  to  give  judgment  for  the  penalty  of  the  bond  (f>cing  less  than 
the  iudgmcnt  under  the  mandate;  and  allow  interest  trom  the  date  of  the  mstitution 
of  the  suit,  although  the  amount  to  be  paid  in  this  way  would  exceed  the  penalty 
of  the  bond.  ^ 
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This  case  was  brought  np,  by  writ  of  error,  from  the  Circuit 
Court  of  the  United  States  for  the  District  of  Rhode  Island. 

It  was  a  consequence  of  the  case  of  the  New  Jersey  Steam 
Navigation  Company  t;.  The  Merchants  Bank  of  Boston,  de- 
cided by  this  court  at  December  term^  1847,  and  reported  in 
6  Howaid,  844. 

The  Merchants  Bank  of  Boston  were  the  plaintiffs  in  the 
Circuit  Court,  and  the  cause  of  action  is  thus  stated  in  the  brief 
;of  the  counsel  for  the  plaintiff  in  error  in  this  court  There  was 
a  special  declaration  in  the  Circuit  Court,  to  which  the  defend- 
ant demurred :  — 

The  facts  set  forth  in  the  declaration  and  admitted  by  the 
demurrer,  upon  which  the  questions  here  presented  arise,  are 
shortly  these. 

The  suit  in  admiralty — New  Jersey  Steam  Navigation  Com- 

Gny,  Appellant  and  Libellee,  v.  The  Merchants  BaiUc  of  Boston, 
bellant  and  Appellee,  lately  decided  by  the  Supreme  Court  of 
the  United  States,  and  commonly  called  the  Lexington  case,  was 
commenced  in  the  District  Court  of  the  District  f  f  Kho(}e  Island, 
by  attachment  of  the  steamer  Massachusetts,  then  belonging  to 
the  Navigation  Company.  The  suit  coming  by  appeal  to  the 
Circuit  Coxsrt  of  the  United  States  for  the  District  of  Rhode 
Island,  a  decree  therein  was  rendered  against  the  Naviga- 
tion Company  at  the  November  Term,  1§43 ;  whereupon  an 
appeal  was  taken  by  the  company  to  the  Supreme  Court  of  the 
united  States,  and  Moses  B.  Ives,  the  plaintiff  in  error,  entered 
into  appeal-bond,  as  surety  for  the  company,  of  which  he  was  a 
member,  in  the  penal  sum  of  (2500,  with  the  following  condi- 
tion: 

"  Now,  therefore,  if  the  said  New  Jersey  Steam  Navigation 
Company  shall  prosecute  their  said  appeal  before  the  said  Su- 
preme Court  of  the  United  States  with  effect,  and  shall  well  and 
truly  pay  all  such  costs  and  damages  as  shall  be  adjudged  for 
them  to  pay  by  said  Supreme  Court,  or  by  said  Circuit  Court, 
by  reason  of  said  appeal,  then  the  before-written  obligation  to 
be  void  and  of  no  effect,  otherwise  it  shall  remain  in  full  force 
and  effect" 

The  suit  terminated  in  the  Supreme  Court  in  a  decree  in  favor 
of  the  libellant  and  appellee,  and  execution  finally  issued  against 
the  Navigation  Company  for  the  sum  of  $28,302.26  debt,  and 
costs  taxed  at  $680.50,  which,  together  with  the  sum  of  75  cents 
for  the  execution,  made  the  whole  amount  of  the  execution 
,  $28,983.61,  the  debt  drawing  interest  from  the  19th  day  of  June, 
1848. 

Of  the  debt,  so  called,  embraced  in  the  above  execution,  the 
sum  of  1^6,228.78.  consisted  of  the  costs  and  damages  of  the 
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appeal  decreed  by  the  Sapreme  Court,  that  is  to  say,  $6,078.26 
of  it  was  inteieat  on  the  amount  decreed,  accming  during  the 
pendency  of  the  appeal,  given  by  way  of  damages  of  the  appeal, 
and  the  balance  $150.52  were  the  costs  of  Ae  appeal.  This 
sum,  $6,228.78,  drawing  interest  from  the  19th  aay  of  June, 
1848,  is  the  sum  for  which  Mr.  Ives  would  have  been  liable,  to 
the  extent  of  the  penaltv  of  the  appeal-bond,  had  the  execution 
remained  wholly  unsatisfied.  But  the  nbove  execution  was 
levied  by  the  marshal  upon  the  steamer  Massachusetts,  attached 
as  aforesaid  on  the  ori^al  process  in  the  suit,  and  on  the  26th 
day  of  July,  1848,  the  Massachusetts  was  sold  by  the  marshal 
under  the  levy  for  the  sum  of  $25,000,  and,  deducting  therefrom 
the  sum  of  $883.38,  the  marshal's  fees  and  expenses,  the  sum 
of  $24,116.62  was  paid  over  by  the  marshal  to  the  Merchants 
Bank,  and  the  execution  thereupon  returned  satisfied  for  that 
amount,  and  unsatisfied  for  the  balance,  that  is  to  say,  between 
four  and  five  thousand  dollars  of  the  execution  remained  unpaid. 
The  present  action  is  an  action  by  the  Merchants  Bank  against 
Mr.  Ives,  the  surety  on  the  above  appeal-bond  to  recover  the  costs 
and  damages  of  appeal ;  and  the  plaintiiF  and  defendant  in  error 
claimed,  below,  that  he  was  entitled  to  apply  the  24,116.62,  net 
proceeds  of  the  Massachusetts,  first  to  that  portion  of  his  execu- 
tion not  protected  by  the  appeal-bond,  and  was  compelled  to 
apply  the  balance  only  to  that  portion  of  the  execution  protected' 
by  the  appeal-bond,  treating  the  sum  made  upon  the  execution  in 
the  same  manner  as  if  it  had  been  a  voluntaxy  payment  without 
direction  by  the  payor,  in  which  case  the  right  of  appropriation 
remains  with  the  payee.  To  this  result  the  learned  judge  who 
tried  the  case  below,  for  various  reasons  came,  and  rendered 
judgment  against  Mi.  Ives  for  the  penalty  of  the  bond,  with 
interest  from  the  day  of  demand  by  action  brought 

The  cause  was  argued  in  this  court  by  Mr.  Ames  for  the 
plaintiff  in  error,  and  by  Mr.  Pitman^  upon  a  brief  of  TUlinghast 
Sf  BradUe^  for  the  defendant  in  error. 

The  plaintiff  in  error  contended, 

1.  That,  under  the  facts  set  forth  in  the  declaration,  judgment 
should  not  have  been  rendered  against  him  for  a  greater  sum,  at 
the  most,  than  what  would  remain  due  of  the  costs  and  damages 
of  the  appeal,  after  deducting  therefrom  the  amount  thereof  re- 
ceived from  the  net  proceeds  of  the  Massachusetts,  applied  pro 
rata  to  every  portion  of  the  execution,  as  well  to  the  costs  and 
damages  of  appeal  for  which  the  plaintiff  in  error  was  liable  as 
fsaxttv  for  the  Navigation  Company,  as  to  that  portion  of  it  for 
which  he  was  not  liable.     In  other  words,  we  say  that  the  net 

14* 


1«2  SUPBEME  COURT. 

Ivei  V.   The  Merchant!  Bank  of  Boston. 

amonnt  made  by  the  levy  of  the  execution  paid  npwazds  of 
eighty  per  cent  of  the  amount  of  the  same.  Equally  apportioned 
to  the  costs  and  damages  of  appeal,  which  it  should  have  been, 
it  paid  upwards  of  eighty  percent  of  them,  that  is  to  say,  about 
$5000  of  them ;  leaving  about  (1200  of  them  due  with  interest 
from  the  day  of  demand  by  action  brought,  for  which,  at  the 
most,  judgment  below  should  have  been  rendered  against  us, 
instead  of  for  the  wht)le  penalty  of  the  bond  witii  interest 

2.  That  so  far  from  the  law  permitting  the  defendant  in  error 
to  apply  the  amount  made  on  the  execution  exclusively  to  the 
portion  of  the  debt  not  secured  by  the  appeal-bond,  it  yunU.  itself 
apply  it,  in  the  first  instance,  to  the  payment  of  the  costs  and 
damages  of  appeal  in  exoneration  of  the  surety  on  the  bond. 

3.  That,  at  all  events^  judgment  should  not  have  been  ren- 
dered for  a  sum  exceeding  the  penalty  of  the  bond,  which,  ia  the 
utmost  extent  of  our  liability ;  the  judgment,  so  far  as  interest 
on  the  penalty  is  concerned,  being  enroneous. 

The  points  raised  by  the  counsel  for  the  defendant  in  error 
were  the  following : 

1.  That  the  plaintiff  in  error  upon  the  bond  in  this  suit  is  a 
substitute  for  the  New  Jersey  Steam  Naviration  Company,  and 
that  his  liabilities  are  the  same  as  those  of  the  company  would 
have  been,  had  the  bond  been  executed  by  them. 

2.  That  the  plaintiff  in  error  is,  at  all  events,  nothing  more 
than  a  surety  for  the  accommodation  of  the  company. 

3.  That,  in  either  light,  he  cannot  claim  a  diBcharge  from  his 
liability,  until  the  debt  to  the  Merchants  Bank  is  paid;  and 
this,  1st,  upon  the  principle  illustrated  in  the  cases  1  Gill  &  Johns. 
346,  and  15  Conn.  437.  See  also  Kyner  v.  Kyner,  6  Watts,  222. 
That  a  creditor  holding  a  security  for  both  portions  of  his  debt, 
and  a  surety  also  for  one  portion,  may,  and  the  court  will,  so 
apply  the  securities,  as  to  pay  the  whole  debt  The  surety  is 
not  entitled  to  any  transfer  or  appropriation  of  securities  for 
his  benefit,  until  the  whole  debt  is  paid.  2d,  Upon  the  rule 
of  the  civil  law  to  be  followed  in  its  analogies  in  our  courts  of 
equity,  which  makes  U  positive  appropriation  of  any  payment 
first  to  the  debt  upon  a  judicial  demand,  and  not  first  to  the 
interest  or  damages  allowed  for  the  detention  of  such  a  debt 
3d,  Because  such  appropriation  is  the  only  mode  by  which  the 
purpose  of  the  court  in  requiring  an  appeal-bond,  can  be  accom- 
plished,'and  justice^  done  between  the  parties. 

4.  We  submit  that  interest  on  the  penalty  of  a  bond  from  the 
date  of  the  writ  is  allowed  against  the  obligor  and  sureties  on  a 
bond  in  the  courts  of  the  United  States,  as  shown  by  the  deci- 
sions in  1  Paine  and  1  Gallison,  both  confirmed  in  the  Supreme 
Court,  and  such  aJso  is  the  prevailing  doctrine  in  other  courts. 
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Ml.  Justice  CATRON  delivered  tlie  opinion  of  the.oonrt 

At  November  tenn,  1843,  in  the  Cucnit  Court  of  Rhode 
Uand,  the  Merchants  Bank  of  Boston  recovered  against  the 
New  Jersey  Steam  Navigation  Company,  by  decree  in  an  ad- 
miralty soiti  the  sum  of  $22,224  and  costs  of  suit  From  which 
decree  the  respondents  appealed  to  this  court ;  and  on  December 
14,1843,  Moses  B.  Ives,  the  present  plaintiff  in  error,  became 
bound  as  surety  for  the  appellants  in  a  penal  bond  of  $2500, 
with  a  condition,  ^that  the  said  Navigation  Company  'should 
prosecute  their  appeal  with  effect,  and  should  well  and  truly 
pay  all  such  costs  and  damages  as  should  be  adjudged  for  them 
to  pay  by  said  Supreme  Court,  or  by  said  Circuit  Court,  by 
reason  of  said  appeal,  in  case  of  failure.  At  December  term, 
1847,  the  appeal  was  heard  before  the  Supreme  Court,  and  the 
decree  affirmed,  with  costs  and  six  per  cent,  dtamages.  On 
return  of  the  mandate,  a  judgment  Was  entered  in  the  Circuit 
Court  against  the  Navigation  Company,  for  the  original  amount; 
and  also  for  $6,078.20  damages,  arismg  by  reason  of  the  ap- 
peal, and  for  $529.98,  being  costs  covered  by  the  appeal- 
bond.  The  entire  sum  for  principal,  damages,  and  costs,  being 
$28/452.78.  Execution,  issued  for  the  aggregate  sum,  and  the 
steamboat  Massachusetts  was  sold,  20th  Jmy,  1848,  for  $25,000, 
by  virtue  of  the  writ  The  vessel  had  been  attached  when  the 
proceeding  was  commenced,  and  continued  subject  to  a  lien  until 
sold ;  but,  Aot  bringing  a  sum  equal  to  the  final  decree,  Ives  was 
sued  on  his  appead-bond,  and  the  Circuit  Court  gave  judgment 
against  him  for  the  amount  of  the  penalty,  and  also  for  six  per 
cent  interest  on  the  $2500,  from  October  10th,  1848,  being  the 
time  when  he  was  served  with  the  writ ;  the  penalty  and  inte- 
rest amounting  to  $2,605.80,  for  which  judgment  was  rendered 
at  the  June  term,  1849.  To  bring  up  this  judgment,  Ives  sued 
out  the  present  writ  of  error. 

First,  it  is  insisted,  and  assigned  for  error,  that  the  $25,000, 
made  by  a  sale  of  the  vessel,  covered  about  eighty  per  cent,  of 
the  amount  included  in  the  execution,  and  ought  to  have  been 
proportioned  to  every  part  of  the  demand,  and  if  thus  applied  to 
damages  and  costs,  would  have  reduced  them  to  about  $1200, 
and  that  plaintiff  in  error  was  responsible  for  no  more. 

Ives  was  bound  to  pay  such  damages  as  might  be  awarded  by 
the  Supreme  Court,  and  costs;  and  could  have  been  sued  and 
a  judgment  had  against  him,  had  no  execution  issued.  He  was 
positively  bound  to  the  amount  of  his  bond,  and  could  not  be 
neard  to  allege  an  extinguishment  of  it  in  part," because  of  a 
payment  made  by  his  principals,  leaving  an  amount  due  equal 
to  the  bond. 

This  ifl  the  plain  equity  of  the  case.    If  the  appeal  had  not 
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been  tcJcen,  and  the  property  attached  had  been  sold  in  due  time 
after  the  first  decree  for  $25,000,  no  damages  would  have  been 
sustained  by  the  plaintiffs  below,  and  as  the  surety  was  instra- 
mental  in  delaying  satisfaction,  it  is  equitable  that  he  ahoold 
sespond  to  such  damage  as  his  act  occasioned,  and  which  en- 
lai^ed  the  amount  The  second  ground  relied  on  to  reverse  is, 
that  by  uniform  practice  costs  are  deducted  from  the  first  pro- 
ceeds collected  on  an  execution  including  them;  and  that  a 
surety  for  costs  is  never  held  liable  when  an  amount  sufficient  to 
cover  costs  is  made  of  the  principal. 

It  is  not  necessary^  at  present  to  decide  this  matter  of  practice, 
nor  shall  we  do  so,  as  the  unsatisfied  damages,  exclusive  of 
costs,  far  exceeded  the  judgment  rendered  by  me  Circuit  Court 

The  third  and  remaining  question  is  one  of  general 'importance 
and  some  difficulty.  The  surety  was  bound  in  a  penal  bond, 
and  this  penalty  the  Circuit  Court  exceeded,  by  allowing  inter- 
est on  it  from  the  time  of  demand  by  suit ;  and  it  is  insisted 
that  in  this  there  was  error.  The  action  was  debt,  with  an 
allegation  of  damages  sustained  by  its  detention.  The  parties 
came  to  a  hearing  on  an  agreed  case  which  set  forth  the  facts, 
and  sutmitted  the  law  arbing  on  them  to  the  court;  and,  as 
the  26t  I  section  of  the  Judiciary  Act  of  1789  only  gives  the 
courts  power  to  assess  damages  and  to  render  judgment  for  so 
much  as  is  due  according  to  equity,  in  cases  of  default  or  con- 
fession, or  on  demurrer,  it  does  not  apply  in  cases  heard  on 
agreed  facts,  or  tried  upon  pleadings  and  proofs.  This  court  so 
held  in  Farrar  &  Brown  v.  The  United  States,  5  Pet  385,  and 
which  construction  we  follow.  Iii  the  same  cause  it  was  adjudged 
that,  in  an  action  of  debt  against  the  sureties  of  a  surveyor 
who  had  received  moneys  of  the  United  States  to  disburse,  cjid 
given  bond  with  sureties  to  account  for  them,  the  practice  was 
to  render  judgment  in  debt  for  the  penalty,  to  be  discharged  by 
the  amount  actually  due,  and  that  this  amount  could  not  exceed 
the  penalty. 

In  cases  where  unascertained  damages  are  claimed,  about 
which  there  is  a  contest,  the  foregoing  is  the  proper  rule ;  al- 
though it  was  departed  from  in  the  case  of  McGill  v.  The  Bank 
of  the  United  States,  12  Wheat  514,  where  payments  had 
been  made  by  the  sureties  after  a  defalcation,  and  an  account 
was  taken  between  the  parties,  and  interest  calculated  on  both 
sides  and  a  balance  struck,  which,  when  added  to  previous  pay- 
ments, exceeded  the  penalty  of  the  bond  But  these  cases 
widely  differ  from  the  present  Here  the  surety  was  bound  to 
pay  damages  that  might  be  adjudged  against  his  priucipal  in 
the  Supreme  Court  They  were  established  and  settled  at 
$6,078.26 ;  and  this  judgment  bore  six  per  cent  interest  from 


DECBMBSB  XBBM,   IKl.  165 

Tht  Grand  Gulf  B.  B.  4  Baakiag  C^v  «l  «1.  v.  ]C«rth«ll. 

its  date.  It  was  concloaive  as  against  the  principal;  and  equally 
condusive  of  the  fact,  that  the  Boretj  was  bound  to  pay  li 
to  the  extent  of  $2,600.  Then  this  amount  was  due  by  the 
bondf  which  could  have  been  at  once  enforced  by  suit ;  and  if 
the  Supreme  Court  had  been  vested  with  power  to  render  judg- 
ment against  the  surety  on  the  appeal-bond,  as  is  the  case  in 
some  of  the  States,  no  reason  would  seem  to  exist,  why  the 
bond  should  not  bear  interest  from  the  date  of  judgment  in  the 
Supreme  Court  against  the  surety  as  well  as  against  the  princi- 
pal But  as  Ives  only  guaranteed  the  payment  of  damages, 
and  it  was  a  duty  imposed  on  the  principal  to  pay  the  entire 
judgment,  the  moderate  rule  has  been  applied  of  requiring  inte- 
lest  from  the  time  that  demand  of  payment  was  made  by  suit; 
a  rale  now  so  generally  established  in  similar  cases,  by  State 
courts  of  high  authority,  that  this  court  could  not  violate  it 
without  manifest  impropriety. 

Of  course  we  are  dealing  with  an  appeal-bond,  and  do  not 
intend  to  go  beyond  the  case  before  us.  It  is,  therefore,  orderedy 
that  the  judgment  rendered  by  the  Circuit  Court  be  affirmed. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record,  from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Rhode  Island,  and  was  argued  by  counseL  On  con* 
sideration  whereof,  it  is  now  here  ordered  and  adjudged  by  this 
court,  that  the  judgment  of  the  said  Circuit  Court  in  this  cause 
be,  and  the  same  is  hereby,  affirmed,  with  costs  and  damages, 
at  the  rate  of  six  per  centum  per  annum. 


Tbb  Grand.  Gulf  Railroad  and  Banking  Company,  and 
Alfred  Inoraham  and  George  Read,  Assignees  of  said 
Company,  Lntervenors,  Plaintiffs  in  Error,  v.  John  R 
Marshall* 

In  order  to  briog  a  csm  within  tho  reTiewinp:  poigrer  of  this  conrt,  as  prescribed  by  tht 
25th  Section  of  the  Judiciary  Act,  it  is  necessary  that  the  record  should  show  that 
the  pointi  giving  jurisdiction  to  this  court,  was  raised  and  decided  in  the  Stato 
court. 

The  preceding  decisions  upon  this  subject  referred  to. 

Hence,  where  it  appears  from  the  record  that  the  decision  of  the  State  court  tuned 
upon  the  oonstiactlon  and  not  the  validity  of  a  State  law,  and  that  the  question 
or  its  validity  was  not  raised,  this  court  has  no  jurisdiction. 

This  case  w«s  brought  up  from  the  Supreme  Court  of  the 
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State  of  Louisianai  by  a  writ  of  enror  issued  under  the  39tb 
section  of  the  Judiciary  Act 

The  facts  are  set  forth  in  the  opinion  of  the  court,  to  which  the 
reader  is  referred. 

It  was  argued  by  Mr.  Sirawbridge  for  the  plaintilts  in  error. 

Mr.  Chiet  Justice  TANEY  delivered  the  opinion  of  the 
court 

This  is  a  writ  of  error  to  the  Supreme  CJourt  of  the  State  of 
Louisiana. 

The  Grand  Gulf  Railroad  and  Banking  Company  was 
chartered  by  the  State  of  Mississippi  in  the  year  1833.  In  1840 
an  act  was  passed  by  the  Legislature  of  that  State  declaring 
that  it  should  not  be  lawful  for  any  bank  in  Mississippi  to 
transfer  by  indorsement  or  otherwise  any  note,  bill  receivable, 
or  other  debt  And  in  1842,  after  the  passage  of  this  act,  the 
bank  having  become  insolvent  and  its  notes  greatly  depreciatecL 
assigned  and  transferred  all  of  its  notes,  bills  receivable,  and 
other  assets  of  any  value  to  John  Lindsey  and  Alfred  Ingraham-, 
in  trust  for  the  payment  of  its  debts,  in  the  order  specified  in  the 
deed. 

Some  of  the  debtors  of  the  bank,  whose  notes  and  mortgages 
were  included  in  this  transfer,  resided  in  the  State  of  Louisiana. 
And  in  1843  John  R.  Marshall,  the  defendant  in  enror,  being  the 
holder  of  the  notes  of  the  bank  payable  to  bearer  to  the  amount 
of  $5,400,  obtained  an  attachment  from  one  of  the  district  courts 
of  Louisiana  against  the  property  and  credits  of  the  bank,  and 
laid  it  in  the  hands  of  these  debtors  as  garnishees.  The  bank 
appeared  and  answered,  and  averred  that  the  debts  and  property 
in  question  had  been  transferred  to  the  trustees  above  named 
previous  to  the  attachment;  and  the  trustees  intervened  and 
claimed  the  debts  and  property  as  belonging  to  them  by  virtue 
of  the  assignment  of  the  bank. 

The  defendant  in  error  replied  that  the  assignment  was  null 
and  void  by  the  laws  of  Mississippi  and  the  laws  of  Louisiana, 
and  that  it  was  without  consideration  and  in  fraud  of  the 
creditors. 

Testimony  was  taken  on  both  sides  to  show  the  object  of  the 
assignment,  and  the  circumstances  under  which  it  was  made ; 
and  several  questions  of  ^law  were  raised  in  the  District  Court 
upon  the  admissibility  of  testimony  and  apon  the  manner  in 
which  the  deed  to  the  trustees  had  been  executed.  But  it  is 
unnecessary  to  state  either  the  testimony  or  the  questions  raised 
at  the  trial,  because  neither  the  proofs  nor  the  points  made  can 
have  any  be^^n^  upon  the  question  upon  whicn  the  case  must 
be  deciaed  in  this  court 
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The  Di3trict  Court  gave  judgment  in  fayor  of  the  defendant  in 
enror,  from  which  the  b2LV^  and  trustees  appealed  to  the  Su- 
preme Court  of  ihe  State  where  the  judgment  of  the  District 
Court  was  affirmed.  And  this  writ  of  error  is  brought  under  the 
25th  section  of  the  act  of  1789,  to  revise  that  judgment 

The  plaintiffs  in  error  claim  jurisdiction  for  this  court  upon 
the  ground  that  the  assignment  by  the  bank  to  the  trustees  was 
adjudged  to  be  void  by  the  State  court  under  the  act  of  the 
State  of  Mississippi  of  1840,  hereinbefore  mentioned ;  and  th^t 
this  act  is  a  violation  of  the  charter  granted  to  the  bank  and 
impairs  the  obligation  of  the  contmct  which  the  charter  created 
between  the  State  and  the  corporation. 

If  the  record  brought  that  question  before  us,  tmdoubtedly  we 
should  have  jurisdiction,  and  the  judgment  of  the  State  court 
could  not  be  maintained*  For  it  is  the  same  question  which 
thiis  court  decided  in  th^  case  of  The  Planters  Bank  of  Missis- 
sippi V.  Sharp,  6  How.  301,  and  in  Baldwin  and  others  v.  Payne 
and  others,  6  How.  332. 

But  in  order  to  give  this  court  jurisdiction  the  record  must 
show,  that  the  point  was  brought  to  the  attention  of  the  State 
court  and  decided  by  it.  It  is  not  sufficient  that  the  point  was 
in  the  case,  and  might  have  been  raised  and  decided.  It  must 
appear  that  the  validity  of  the  State  law  was  c^wn  in  question' 
and  the  judgment  founded  upon  its  validity.  This  is  evidently 
the  meaning  qC  the  25th  section  of  th^  act  of  1789,  which  gives  . 
the  writ  of  error.  And  the  reason  is  obvious.  The  party  is 
authorized  to  bring  his  case  before  this  court,  because  a  State 
court  has  refused  to  him  a  right  to  which  he  is  entitled  under 
the  Constitution  or  laws  of  the  United  States.  But  if  he  omits 
to  claim  it  in  the  State  court  there  is  no  reason  for  permitting 
him  to  harass  the.  adverse  party  by  a  writ  of  error  to  this  court, 
when,  for  any  thing  that  appears  in  the  record  the  judgment  of 
the  State  court  might  have  been  in  his  favor  if  its  attention  had 
been  drawn  to  the  question.  The  rule  upon  this  subject  is  dis- 
tinctly stated  in  the  case  of  Armstrong  and,  others  v.  The  Trea- 
surer of  Athens  County,  16  Pet  285,  where  the  court  said,  that 
when  the  proceeding  is  imder  the  law  of  Louisiana  it  must  be 
shown  that  the  point  arpse  and  wad  decided,  either  by  the  state- 
ment of  facts,  and  the  decision  as  usually  set  out  in  such  cases 
by  the  court,  or  it  must  be  entered  on  the  record  of  the  pro- 
ceedings in  the  appellate  court,  (in  cases  where  th,e  record  shows 
that  such  a  point  may  have  arisen  and  been  decided,)  that  it 
was  in  fact  raised  and  decided.  Li  suits  at  common  law  the 
question  is  usually  presented  by  the  pleadings  or  by  an  excep- 
tion to  the  opinion  of  the  court 

In  the  case  before  u^  the  proceedings  were  under  the  Lotus- 


168  SUPBEME   COUBT. 

Bein  et  «1.  v.  Heath. 

iana  law.  And  the  opinion  of  the  court,  accordingto  the  practice 
in  that  State,  is  entered  on  the  record,  and  sets  forth  the  princi- 
ples of  latr  upon  which  the  decision  was  made.  And  it  appeals 
that  the  decision  turned  upon  the  construction  (not  the  valid- 
ity)  of  the.  act  of  Mississippi  of  1840;  and  upon  a  question  of 
merely  local  law,  concerning  the  right  by  prescription  claimed 
by  the  trustees. 

Nothing  is  said  in  relation  to  the  constitutionality  or  validity 
of  this  act  of  Mississippi,  and  the  opinion  of  the  court  clearly 
shows  that  no  such  question  was  raised  or  decided. 

This  writ  of  error  must  therefore  be  dismissed  for  want  of 
jurisdiction. 

Order. 

This  cause  came  on  to  be  heard  on  the  tmnscript  of  the  re- 
cold  from  the  Supreme  Covai  of  the  State  of  Louisiana,  and  was 
arffoed  by  counsel.  On  consideration  whereof,  it  is  now  here 
ordered  and  adjudged  by  this  court,  that  this  cause  be,  and  the 
same  is  hereby,  dismissea  for  the  want  of  jurisdiction. 


Mart  Bein,  and  Richard  Bein,  her  Husband,  G.  S.  HAWKiira, 
AND  James  M'Masters,  Elaintipfs  in  error,  t;.  Mary  Heath. 

The  proper  condition  of  an  injimction4x)nd  is  "to  answer  all  damafles  whidi  the 
defendant  may  sustain  in  consequence  of  the  injunction  being  gnmted." 

Wliere  a  bond  was  given  in  order  to  obtain  an  injunction  to  suspend  proceeding^ 
under  an  order  of  seizure  and  sale,  and  the  condition  was  that  the  principal  ana 
sureties  "would  pay  to  the  plaintiff,  in  Ae  ease  of  seizure  and  sale,  all  such  da^ 
mages  as  he  may  recover  agunst  us,  in  case  it  should  be  decided  that  the  said  in- 
junction was  wrongfull}^  obtained,*'  this  bond  was  irre^^lar. 

It  bonfolrmed  to  the  Louisiana  practice,  by  which,  if  an  mjunction  be  dissolved  judg- 
ment is  at  once  given  for  the  debt,  interest,  and  damages,  against  the  principai  and 
sureties  in  the  injunction-bond. 

But  the  equity  practice  in  the  courts  of  the  United  States  is  regulated  by  the  laws  of 
Congress,  and  the  rules  of  this  court  made  under  the  authority  of  an  act  of  Goo- 
cress;  and  one  of  those  rules  is,  that,  when  not  otherwise  directed,  the  practice  in 
Uie  Uig^  Court  of  Chancery,  in  England,  shall  be  followed. 

According  to  these  rules,  a  court  of  equity  cannot,  when  it  dissolves  an  injunction, 
give  judgment,  at  the  same  time,  against  the  obligiorL  It  merely  orders  the  dis- 
solution, leaving  the  obligee  to  proceed  at  law  against  the  sureties,  if  he  sustain* 
damage  from  the  delay  occasioned  by  the  injunction. 

This  case  was  bronght  up,  by  writ  of  eirpr,  from  the  Circuit 
Court  of  the  United  States,  for  the  Eastern  District  of  Louis- 
iana* 

It  was  an  action  brought  by  the  defendant  in  error  upon  an 
injunction-bond,  and  was  a  consequence  of  the  case  of  Bein  et 
aL  t^  Heath,  reported  in  6  Howard,  228. 
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A  brief  ledtal  of  the  ciicnmstanceB  may  be  necessaiy* 

In  May,  1838,  Marv  Heath  lent  some  money  to  Muy  Bem, 
ttie  wife  of  Richard  jBein,  and  took  a  mortgage  upon  the  sepa- 
rmte  property  of  the  wife  to  secure  the  payment  of  two  noteti 
one  for  $10,711.71,  and  the  other  for  $635.50. 

In  1840  Richard  Bein  applied  for  the  benefit  of  the  insoWeni 
la^r,  .notwithstanding  which  the  interest  upon  the  loan  con* 
tmoed  to  be  paid  to  Mary  Heath,  until  1842. 

The  interest  then  becoming  in  arrear,  Mary  Heath  applied  for, 
and  obtained,  a  writ  of  seizure  and  sale  of  the  mortc^^fed  pio- 
perty  in  May,  1843. 

IBiein  and  wife  then  filed  a  bill  in  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of  Louisiana,  to^set  aside 
tbe  mortgage,  upon  the  ground  that  it  was^  not  executed  con- 
fosmably  to  law,  and  praying  for  an  injunction  to  suspend  pro- 
ceedings, under  the  order  of  seizure  and  sale.  On  the  28th 
Jane,  1843,  the  court  passed  the  order  directing  the  injunction 
to  issue  as  prayed,  upon  the  complainants  giving  a  bond  with 
csertain  sureties  named  in  the  order,  to  answer  all  damages 
^which  the  defendant  in  that  suit  might  sustain  in  consequence 
of  said  injunction  being  granted,  should  the  same  be  thereafter 
dissolved. 

On  the  21st  of  June,  1843,  a  bond  was  executed  in  the  pe- 
nalty of  $3,000,  signed  by  Mary  Bein,  G.  8.  Hawkins,  and  James 
McMasters ;  but  instead  of  the  condition  being  in  the  manner 
psescribed  by  the  court,  it  was  as  follows :  — 

"  Now  the  condition  of  the  abovQ  obligation  is,  that  we,  the 
above  bound  Mary  Bein,  Gilbert  S.  Hawkins,  and  James  McMaa* 
ters,  sureties,  will  well  and  truly  pay  to  the  said  Marv  Heath, 
the  defendant  in  said  injunction  and  plaintiff  in  said  case  of 
seizure  and  sale,  all  such  damages  as  she  may  recover  against 
us,  in  case  it  should  be  decided  that  the  said  injunction  was 
wrongfully  obtained. 

Signed,  M.  Bbin, 

G.  S.  Hawkins, 
Jambs  McMastbbs.'' 

Upon  the  trial  of  the  cause  in  the  Circuit  Court,  that  court 
dedcied  that  the  mortgage  was  well  executed,  and  dissolved  the 
injunction.  Bein  and  wife  appealed  to  this  court  It  came  up 
for  hearing  at  January  term,  1848,  and  is  reported  in  6  How. 
228.  This  court  haying  affirmed  the  judgment  of  the  Circuit 
Court,  tiie  order  of  seizure  and  sale  became  released  from  the  in* 
junction,  and  was  executed  by  the  marshaL  The  mortgaged 
pnqperty  was  sold  for  only  $7000. 

hk  IJteember,  1848,  Abry  Heath  brought  a  suit|  by  way  of 
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petition,  upon  the  injunction-bonck  alleging  that  she  was  greatly 
damaged  by  the  wrongful  issuance  of  said  injunction;  that 
she  encountered  long  debys  in  obtaining  any  portion  of  the  sum 
due  to  her;  that  she  incurred  many  and  heavy  expenses  in  con* 
sequence  of  the  said  injunction,  and  ^as  subjected  to  great  yeza- 
tion  and  trouble. 

That  she  is  entitled  by  law  to  damages,  at  the  rate  of  ten  per 
cent  per  annum  upon  the  amount  enjoined;  that  she  has  paid 
various  large  sums  to  lawyers  for  their  professional  services  in 
defending  said  injunction,  and  in  getting  the  same  dissolved, 
viz.,  to  Messrs.  ElUmore  &  King,  attorneys  at  law,  seven  hun- 
dred dollars ;  to  John  R.  Grymes,  attorney  at  law,  five  hundred 
dollars ;  to  J.  W.  Smith,  five  hundred  dollars ;  and  to  attorneys 
and  counsellors  in  Washington  to  attend  the  arguinent  of  the 
case  in  the  Supreme  Court — to  Walter  Jones,  attorney  at  law, 
two  hundred  and  fifty  dollars,  and  to Bradley,  Esq.,  attor- 
ney at  law,  two  hundred  and  fifty  dollars. 

That  the  trouble  and  labor  of  the  petitioner  was  an  injury  to 
her  of  at  least  one  thousand  dollars. 

That  the  damages  thus  caused  to  the  defendant,  as  above  al- 
leged, amount  to  about  eight  thousand  six  hundred  dollars, 
which  the  said  Mary  Bein  and  the  said  Gilbert  S.  Hawkins  are 
bound  in  solido  to  pay  to  the  petitioner,  by  virtue  of  the  forego- 
ing allegations,  and  the  bond  signed  by  them  to-  the  extent  of 
three  thousand  dollars.  As  the  damages  greatly  exceed  the 
amount  of  the  bond,  the  petitioner  is  entiUed  to  judgment  against 
the  defendant  for  the  whole  penal  sum  of  the  said  bond,  viz.,  for 
three  thousand  dollars,  with  interest  from  the  date  of  judicial 
demand. 

To  this  petition  the  general  issue  was  pleaded,  and  in  May, 
1849,  the  cause  came  on  for  trial  before  the  court,  a  jury  being 
waived  by  agreement 

Two  bills  of  exceptions  were  taken  to  rulings  of  the  court  in 
admitting  certain  evidence,  as  follows : 

GrcuU  Court  of  the  United  States,  Fifth  OircuU. 

Be  it  known,  that  on  the  trial  of  the  above  suit,  the  counsel 
for  the  plaintiff,  to  maintain  the  allegations  of  his  petition,  offer- 
ed to  prove  by  witnesses  the  amount  of  flees  paid  by  the  plain- 
tiff to  Elmore  &  King,  J.  B.  Grymes,  and  J.  W.  Smith,  Bsqrs., 
her  attorneys  in  the  court  below,  in  the  suit  in  chancery  of  Bein 
and  vrife  against  said  Heath,  and  in  the  proceedings  had  in  the 
seizure  and  sale  obtained  by  said  Heath  against  said  Bein,  which 
said  seizure  and  sale  were  enjoined  in  said  suit  in  chancery,  to 
the  introduction  of  which  the  defendants,  by  their  counsel,  ob- 
jecteil,  on  the  ground  that  the  employment  of  said  counsel  by 
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said  plaintUFoccuired  before  the  issuing  of  the^  injunction  and 
executing  and  filing  of  the  injunction-bond  in  the  suit,  and  be* 
fore  the  said  defendants  had  incurred  any  obligation  to  pay  any 
damagcsy  interest,  or  costs  in  said  suit 

And  at  the  same  time  and  place  the  said  plaintiff!  to  maintain 
the  allegations  in  her  said  petition,  offered  to  prove  by  an  attor- 
ney at  law  the  supposed  value,  of  the  legal  services  rendered  by 
the  counsel  for  the  plaintiif,  in  the  said  chancery  suit  in  the  Su- 
preme Court  of  the  Uhited  States ;  to  the  introduction  of  which 
sa.id  evidence  the  defendants,  by  their  counsel,  objected,  on  the 
ground  that  no  evidence  could  be  oifered  of  a  quantum  tneruU^ 
under  the  issue  formed  between  the  parties  aforesaid,  the  plain- 
tiff in  her  petition  having  pleaded  the  payment  to  said  counsel 
of  u  specinc  sum  of  money  as  their  fees.  Bdt  the  court  being 
of  the  opinion  that  all  of  said  evidence  was  admissible,  receiv- 
ed the  same.  Whereupon  the  counsel  for  the  defendant  except* 
ed  to  both  rulings  of  the  court  as  contrary  to  law,  and  prays  that 
the  bill  of  exceptions  may  be  signed  and  sealed,  and  made  a  part 
of  the  record,  which  is  accordingly  done.^ 

Theo.  H.'Mc  Caleb,  [seal.] 

OireuU  Court  of  the  United  States,  far  the  Fifik  CXrcuU  and 
Distrir-t  of  Louisiaina. 

Be  it  known,  that  on  the  trial  of  this  suit  the  plaintiiT,  by  her 
counsel ,  to  maintain  the  allegations  of  her  pe- 
tition, offered  to  prove  that  a  large  portion  of  the  rent  of  the 
mortgaged  premises,  for  the  sale  of.  which  she  had  issued  against 
Hbxv  Bein  her  executory  process,  has  not  been  paid  over  to  her 
by  the  tenant  to  whom  the  premises  had  been  leased  before  ti» 
issuing  of  the  injunction  to  stay  said  process)  to  the  introduo* 
tion  of  which  evidence  the  defendants,  by  their  counsel,  objected 
as  irrelevant  to  the  issue  joined,  and  beteuse  the  court  had 
appointed  the  marshal  cf  the  United  States  the  receiver  to  col- 
lect said  rent,  and  to  hold  the  same  subject  to  the  final  judgment 
of  the  court ;  and  that  the  loss  of  said  rent  constituted  no  part  of 
the  damage  sustained  by  the  plaintiff  by  the  issuing  of  the  in- 
junction, for  which  the  defendants  are  legally  liable  on  the 
injunction  bond  sued  on ;  but  the  court  being  of  the  opinion 
tliat  said  evidence  was  admissible,  received  the  same.  To  the 
admissioa  of  which  said  evidence  the  defendants,  by  their  coun- 
sel, except  and  pray  that  this  their  bill  of  exceptions  may  be 
Ofpiedf  sealed,  and  made  a  part  of  the  record,  which  is  done. 

Thbo.  H.  Mc  Caleb,  [seal.] 
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On  the  14th  of  May,  1849,  the  court  pronounced  its  jadgmenty 
and  after  sundiy  proceedings  which  it  is  not  necessary  to  statOi 
on  the  15th  of  Junci  1849,  the  judgment  was  signed  as  follows : 

JiidgTneni. 

Mary  Heath  ) 

V.  [  No.  1751, 

Mabt  and  Richard  Bein  et  al.  ) 

The  parties  herein  having  waived  the  jury  and  submitted  this 
case  to  the  court,  after  argument  on  the  evidence,  id  the  court 
being  satisfied  from  the  evidence,  that  the  plaint!',  has  suffered 
damages  from  the  injunction  obtained  by  Mary  Bein  and  her 
husband,  to  a  greater  extent  than  the  amount  of  the  penalty  in 
the  bond  sued  on,  and  that  the  plaintiff  is  entitled  to  recover  in 
this  suit  to  the  extent  of  the  penalty  of  the  bond  against  the  de- 
fendants in  solido : 

It  is  hereby  ordered,  ac^udgcd,  and  decreed,  that  the  plaintiff 
have  judgment  against  Alary  Bein  and  Gilbert  S.  Hawluns,  and 
James  McMasters,  in  solido^  for  the  sum  of  three  thousand  dot 
lars,  with  interest  from  the  second  day  of  December,  A.  D.  1848, 
until  paid,  and  costs  of  suit 

Judgment  rendered  14th  May,  1849. 

Signed  15th  June,  1849. 

Theo.  H.  McCaleb,  [seal.] 
U.&Jiu^e. 

On  the  19th  of  June,  the  court  passed  the  following  order: 

On  motion  of —  Eggleston,  Esq.,  of  counsel  for  defendants,  and 
on  his  representing  to  the  court  that  the  said  defendants  felt  ag- 
grieved at  the  judgment  herein  rendered  on  the  15th  instant,  and 
that  they  desire  to  have  a  writ  of  error,  that  the  proceedings 
may  be  reviewed  in  a  higher  court,  it  is  ordered,  that  a  writ  of 
error  be,  and  the  same  is,  hereby  allowed  to  the  said  defendants, 
returnable  to  the  next  term  of  the  Supreme  Court  of  the  United 
States,  on  their  frimishing  bond  with  S.  W.  Oakey,  as  surety, 
in  the  penal  suni  of  four  thousand  six  hundred  dollars,  con- 
ditioned as  the  law  requires. 

Upon  this  writ  of  error,  the  case  came  up  to  this  court 
It  was  argued  by  Mr.  Cbze^  for  the  plaintiiis  in  error,  and  Mr* 
BradUy^  for  the  defendant 

Mr,  Ooxe^  for  the  plaintifls  in  error,  made  the  following 
points 

1.  Under  the  law  of  Louisiana,  no  action  of  debt  will  lie  upon 
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an  injunction  bond  for  the  pnrpose  of  fixing  the  dama^.  The 
acrt  of  25th  March,  §  3,  p.  102,  declares  that,  on  the  trial  of  in« 
jfimction,  the  surety  on  the  bond  shall  be  considered  as  a  party 
plstintiiFin  the  suit;  and,  in  case  the  injunction  is  dissolved, 
the  court;  in  the  same  judgment,  shall  condemn  the  plaintiff  and 
surety,  jointly  and  severally,  to  pay  the  defendant  interest  at  the 
rate  of  ten  per  centum,  &c.  McMiIlen  v.  uibson,  10  Louis.  Rep. 
518,  519.  This  statute  always  received  a  rigorous  construe^ 
tion,  De  Lizardi  v.  Hardaway,  8  Rob.  21.  Where  the  sum 
ei^oined  carries  the  highest  conventional  interest,  further  inte* 
rest  will  not  be  allowed  on  a  dissolution.  See,  also,  McCarW 
tf.  McCarty,  19  Louis.  200;  Dabbe  v.  Hernken,  3  Rob.  125} 
SSrwin  v.  Bank  of  Louisiana.  5  Louis.  Ann.  Rep. ;  MaxweU  v. 
MaUard,  lb.  702. 

2.  In  an  action  on  a  penal  bond,  and  especially  against  sure* 
ties,  no  damages  can  be  recovered,  except  such  as  are  proved  to 
have  resulted  from  a  breach  of  the  condition ;  and  such  breaoh 
must  be  distinctly  averred  in  the  pleadings. 

The  condition  of  the  bond  in  this  case  is,  to  pay  M.  H.  all 
such  damages  as  she  may  recover  against  us,  in  case  it  should 
be  decided  that  the  said  injunction  was  wrongfully  obtained* 
No  breach  of  this  condition  is  alleged  or  proved.  It  obviously 
was  framed  with  a  view  to  the  Louisiana  statute.  The  dama« 
ges  must  have  been  ascertained  in  the  suit  in  which  the  injunc- 
tion was  obtained ;  and  then  the  payment  of  such  damages  as 
shall  have  been  awarded  may  be  recovered  on  failure  to  pay 
them.  The  fees  paid  to  the  l<ouisiana  counsel  were  allovoied  to 
be  proved,  although,  as  the  first  exception  shows,  they  were  paid 
to  them  as  attorneys,  not  only  in  the  suit  in  chancery  in  which 
the  injunction  was  obtained  and  the  injunction-bond  given,  but 
also  in  the  proceedings  had  in  reference  to  the  seizure  and  sale. 
These  proceedings  were  anterior  to  and  independent  of  the  in- 
junction,  and  the  fees  paid  in  them  cannot,  under  any  proper 
pleadings  upon  any  form  of  an  injunction-bond,  constitute  an 
item  of  damage  to  be  recovered  in  an  action  upon  such  bond. 

The  item  for  fees  paid  to  the  counsel  in  the  Supreme  Court, 
was  inadmissible  upon  two  grounds.  Ist.  The  plaintifi*,  in  her 
petition  alleges  that  the  injunction  was  dissolved  by  the  decree 
of  the  Circuit  Court.  The  injunction  was,  in  fact,  dissolved 
July  27, 1844.  At  that  day,  the  responsibility  of  the  obligors 
was  fixed ;  for  the  damages  sustained  up  to  that  time  from  the 
injunction  they  were  answerable,  but  for  none  accruing  subse- 
quently, in  the  further  progress  of  the  cause*  2d.  The  petition 
avers  that  the  sum  of  two  hundred  and  fifty  dollars  was  paid  to 
each  of  the  Washington  counsel;  the  exception  shows  that  plaia- 
tiff  offered  to  prove,  by  an  attorney«at-law,  the  suppose  vaiue 
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of  the  legal  Bervioea  rendered  by  the  oomuiel  in  the  Supreme 
Court  This  was  objected  to,  bat  the  objection  was  ovenmled. 
We  submit  that  this  was  error.  It  is  in  express  contradiction 
of  the  decisions  in  Louisiana.  In  Brashiers  t;.  Wilkins,  9  Bob. 
87,  it  was  ruled  that  one  who  has  obtained  a  dissolution  of  the 
injunction  cannot  recover  for  attorney's  fees  as  special  damagesi 
where  the  evidence  does  not  show  that  any  was  actually  paid, 
Init  only  the  value  of  the  services.  Bhodes  v.  Skolfiela,  10 
Bob.  ISiS.  No  counsel  fees  allowed  as  special  damages  where 
none  proved  to  have  been  paid. 

8.  The  non-payment  of  the  rents  by  the  tenant  of  the  mort- 
gaged premises  constitutes  no  breach  of  the  condition  of  the  in- 
)unction«-bond,  for  which  the  obligors  are  responsible.  These 
parties  never  became  sureties  for  the  tenant;  uiey  never  under- 
stood  that  he  should,  pay  any  thing  to  the  plaintiff  The  peti- 
tion in  this  case  charges  no  such  obJi^tion,  and  avers  no  breach 
of  it     The  charge  has  no  foundation  m  law. 

The  exception,  however,  sets  forth  as  a  specific  ground  of  ex- 
ception that  the  court  had  appointed  the  marshal  tot  ^->c  the 
feoeiver  to  collect  these  rents,  and  to  hold  the  same  subject  to 
the  final  judgment  of  the  court  To  enforce  this  item  of  daim 
against  these  parties  would  be  to  make  them,  by  a  most  strained 
construction  of  their  bond,  sureties  for  the  tenant  that  Jie  would 
pay  his  rent,  and  then  sureties  for  the  marshal  that  he  should 
nithfully  discharge  his  trust 

Upon  each  and  every  of  these  grounds,  it  is  submitted  that  the 
judgment  of  the  Circmt  Court  should  be  reversed. 

^r.  Bradley f  for  the  defendjuit  in  error,  contended : 

That,  by  the  laws  of  Louisiana,  the  party  suing  qut  an  in- 
junction shall  be  answerable  for  all  such  damages  as  may  have 
lieen  sustained  by  the  defendant,  in  case  it  should  be  decided 
that  the  injunction  had  been  wrongfully  obtained.  Co.  Frac. 
art  304. 

By  the  act  of  2Sth  March,  1831,  (Oreiner's  Di^.  art  1602,)  it 
18  fiurther  provided  that,  on  the  trial  of  an  injunction,  the  surety 
on  the  bond -shall  be  condemned  with  the  principal  in  the  same 
judgment,  in  case  the  injunction  shall  be  aissolved,  to  pay  inte- 
rest at  the  rate  of  ten  per  cent  per  annum  on  the  amount  of  the 
judgment,  and  not  more  than  twenty  per  *cent  damages,  unless 
dainages  to  a  greater  amount  be  proved. 

After  an  injunction  issues  against  an  order  of  sdrare  and 
sale,  no  proceedings  can  take  place  under  the  latter  process  until 
the  juijunction  is  nnaUy  disposed  of.  And,  if  the  plaintiff  be 
nonsuited,  he  may  take  a  suspensive  appeal  thierefipm,  on  giving 
bis  bond  for  a  sum  exceeding  one  •  half  the  amount  m  the 
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jndgmeat  against  him.  And  in  case  the  plaintiff,  in  the  <»rder 
of  aeiznie,  attempt  to  sell  under  it,  he  may  be  restrained  by  a 
writ  of  prohibition  from  the  Supreme  Court,  until  the  injuno 
tion  suit  be  finally  disposed  of  in  that  tribunal  State  v.  Judge 
Buchanan,  19  La.  171.  A  suspensive  appeal  is  defined  in 
arts.  575,  578,  Lou.  Ck>.  Prac. 

In  this  case,  the  proceeding  was  to  subject  real  estate  to  sale, 
and  the. bond  was  taken  in  time,  within  ten  days  after  the  exe* 
cution  of  the  judgment,  in  a  sum  directed  by  the  judge,  under 
article  578. 

The  injunction  was  not  finally  disposed  of  by  this  court  until 
January  term,  1848,  and  no  action  could  be  maintained  on  the 
bond  until  after  that  dissolution.  . 

The  remedy  may  be  by  action  on  the  bond,  and  it  is  sufficient 
to  allege  the  cmler  of  seizure  and  sale,  the  interruption  of  its  ex- 
ecution by  the  iniuoction ;  its  dissolution,  the  damages  sustained 
thereby  by  the  niaintiff,  and  the  failure  of  the  principal  and  his 
surety  to  comply  with  their  enngement  Penniihan  v.  Rich- 
ardson, 3.  La.  103 ;  Floranoe  v.  Nixon,  lb.  291 ;  and  see  2  Bob. 
180,  lb.  !^13. 

The  damages  claimed  are  for  long  delays  in  obtaining  any 
portion  of  the  sum  due  to  her ;  many  and  heavy  expenses  in 
consequence  of  the  injunction,  and  great  vexation  and  trouble. 

She  shows  that  the  property  mortgaged  sold  for  the  sum  of 
seven  thousand  dollars  only,  leaving  a  large  amount  still  due; 
and  that  she  paid  larce  sums  to  attorneys  and  counsel  for  pro- 
fessional services  in  defending  the  said  injunction  suit 

By  law,  in  the  discretion  .of  the  judge,  she  is  entiUed  to  dama- 
ges not  exceeding  twenty  per  cent  on  the  amount  of  the  judg- 
ment enjoined.  If  she  aaims  more  she  must  plead  it  specially,' 
and  prove  it  Landry  t;.  L'Eglise,  3  L.  R.  221.  And  counsel- 
fees  may  be  allowed  as  special  damage,  over  and  above  the 
twenty  per  cent  lb. ;  Benton  v.  Roberts,  3  Rob.  226 ;  Rioard's 
heirs  t;.  Hcriart,  5  La.  245 ;  Wilcox  v.  Bundy,  13  La.  381 ;  Par- 
grout  V.  Morgan,  2  La.  102. 

The  allowance  of  special  damages  and  interest  is  within  the 
discretion  of  the  court  Arnous  v.  Lessessier,  12  La.  126. 
And  where  it  appears  plaintiff  is  acting  wholly  in  bad  faith  in 
suing  out  an  injunction,  he  will  be  visited  with  the  full  mea- 
sore  of  damages  and  interest  Selby  f.  Merrienneaux,  11  La. 
485.  And  counsel  fees  may  be  allowed,  although  they  have  not 
in  feet  been  paid.  Brown  i;.  Lambeth,  2  Lou.  Ann.  Rep.  822. 
Farrar  v.  The  New  Orleans  Gas-Light  Company,  lb.  87/i. 

There  could  be  no  objection  to  the  admissibility  of  the  proof 
in  the  second  branch  of  the  first  exception.  Although  the  claim 
was  for  a  specific  sum,  it  was  not  founded  on  an  express  con- 
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tract  or  agreement  between  Mrs.  Heath  and  Mrs.  Bein  and  her 
Becurities.-  It  was  for  the  court  to  say  whether  the  sums  paid 
were  reasonable  or  not ;  and  if  the  plaintiff  had  proved  that  she 
bad  paid  a  specific  sum  for  the  services  of  the  counsel,  she 
would  not  necessarily  have  been  entitled  to  that,  but  only  to  so 
much  as  the  judge  should  find  wa^  reasonable. 

But,  in  the  absence  of  proof  of  the  payment  of  a  specific 
sum,  it  was  clearly  competent  for  her  to  show  what  would  be 
a  reasonable  allowance. 

In  regard  to  the  second  exception,  it  seems  quite  dear  that 
the  evidence  objected  to  was  admissible  to  show  the  damages 
which  the  plaintiff  had  sustained  by  the  injunction.  The  basis 
of  the  law,  allowing  damages  beyond  interest,  is  indemnity.  It 
is  intended  not  only  to  secure  the  payment  of  the  interest  and 
costs,  but  the  consequential  injuries  resulting  firom  the  unjust 
obstruction  of  legal  process,  and,  for  the  trouble,  expense,  and 
actual  loss.  Now,  part  of  the  injurv  here,  was  clearly  occasioned 
by  the  plaintiff's  interference  by  this  injunction,  which,  in  its 
progress,  caused  the  loss  of  those  rents,  the  receipt  of  which 
might  have  gone  far  to  diminish  the  amount  of  the  debt  and 
interest,  and  thereby  the  loss  has  been  enhanced  beyond  the  pen- 
alty of  the  bond. 

And,  finally,  the  whole  question  of  fact  was  tried  by  the  court 
The  interest  alone,  at  ten  per  cent,  would  amount  to  much  more 
than  the  whole  penalty  of  the  bond ;  and  damages  at'twentv  per 
cent,  would  be  equal  to  two  thirds,  and  the  counsel  fees  paid  and 
proved,  added  to  this,  also  exceed  it;  and  whether  the  judgment 
IB  for  interest  or  for  damages,  justice  has  been  done  between  the 
parties  by  the  judgment ;  and  the  evidence  which  was  admitted 
can  have  done  no  harm  to  the  plaintiff  in  error,  and  could  not 
have  affected  the  decision  one  way  or  the  other. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the 
court 

This  is  an  action  on  an  injunction-bond  given  by  Mary  Bein, 
one  of  the  plaintiffs  in  error  in  a  suit  in  equity  in  the  Circuit 
Court'  of  the  Uni^d  States  for  the  Eastern  District  of  Louis- 
iana, m  which  Bein  and  wife  were  complainants,  and  Mary 
Heath,  the  present  defendant  in  error,  the  respondent 

It  appears  that  Marv  Bein  executed  certain  promissory,  notes 
for  the' payment  of  a  large  sum  of  money,  ana  mortgaged  her 
separate  and  individual  property  to  secure  the  debt  These 
notes  and  the  mortage  became  the  property  of  Mary  Heath, 
as  the  legal  representative  of  Sherman  Heath,  who  loaned  the 
mi»ney  for  which  they  were  given,  and  who  died  before  sny  pro- 
codings  were  instituted  to  recover  it 
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The  •notes  not  being  paid,  Maiy  Heath  obtained  a  writ  finr 
tiie  aeiznie  and  sale  of  the  mortgaged  premises,  according  to 
the  laws  of  Louisiana.  And  Bein  and  wife  thereupon  filed 
their  bill  in  the  Circuit  Court  of  the  United  States,  setting 
forth  that  the  separate  property  of  Mary  Bein,  which  bad  been 
seized,  was  not  legally  or  equitably  chargeable  with  the  pay* 
ment  of  this  debt,  and  praying  an  injunction  to  stay  the  sale. 
It  is  unnecessary  to  state  the  grounds  on  which  the  complain* 
ants  asked  relief,  as  the  merits  of  that  centroYersy  are  not  in- 
volved in  the  present  suit  The  court  passed  the  order  direct* 
ing  the  injunction  to  issue,  as  prayed,  upon  the  complainants 
giving  a  bond  with  certain  sureties  named  in  the  order,  to  an- 
swer all  damages  which  the  defendant  in  that  suit  might  sustain 
in  consequence  of  said  injunction  being  granted,  should  the 
same  be  thereafter  dissolved. 

The  bond  was  given  in  the  penalty,  and  with  the  sureties, 
mentioned  in  the  order.  *But,  instead  of  making  the  condition 
such  as  the  court  had  directed,  which  was  the  proper  one,  accord- 
ing to  established  chancery  practice,  the  complainants  adopted, 
we  presume,  the  form  used  in  the  State  courts  of  Louisiana,  in 
cases  where  the  law  requires  an  injunction'bond  to  stay  execn* 
tion  on  a  judgment  or  order  of  seizure  and  sale.  The  condition 
is  as  follows : 

^  Now,  the  condition  of  the  above  obligation  is,  that  We,  the 
above  bounden  Mary  Bein,  and  Gilbert  S.  Hawkins,  (and) 
James  McMasters,  sureties,  will  well  and  truly  pay,  to  ttte  said 
Blary  Heath,  the  defendant  in  said  injunction,  and  plaintiff  in 
said  case  of  seizure  and  sale,  all  such  damages  as  she  may 
recover  against  us,  in  case  it  should  be  decided  that  the  said 
injunction  was  wrongfully  obtained." 

The  injunction,  however,  was  issued  by  the  derk  upon  the 
filing  of  this  bond.    And  the  suit  proceeded  to  final  hearing, ' 
when  the  court  passed  the  following  decree : 

^  This  cause  came  on  for  trial  on  the  29th  day  of  May,  1844, 
and  was  argued  by  counsel ;  wherefore,  in  consideration  of  the 
law  and  the  evidence,  and  the  rules  and  principles  of  equify 
being  in  favor  of  the  respondent,  Mar^  Heath,  it  is  ordered, 
adjudged,  and  decreed,  that  the  complainant  6e  dismissed  with 
costs.  And  it  is  further  ordered,  adjudged,  and  decreed,  that 
the  injunction  granted  in  this  case  be  cussolved,  and  the  re- 
spondent be  allowed  to  proceed  with  the  writ  of  seizure  and 
Nde  granted,  in  accordance  with  the  prayer  of  her  original  peti- 
tion." 

The  complainants  appealed  to  this  court,  and,  after  argument 
by  counsel,  the  decree  of  the  Circuit  Court  was  affirmed,  with 
costs.     And,  thereupon,  the  present  defendant  in  error  brought 
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the  suit  which  is.  now  before  ns,  npon  the  iDJunctioii-bond 
hereinbefore  stated,  io  recover  certain  damaees  stated  in  her 
petition,  for  which  she  alleges  the  obligors  in  that  bond  are 
liable.  The  suit  is  by  petition,  in  the  usual  form  of  Louisiana 
practice,  and  the  judgment  of  the  Ciircuit  Court  being  in  favor 
of  the  plaintiff  in  that  suit,  the  plaintiffs  in  error,  who  were 
defendants  in  the  court  below,  have  brought  the  case  before  this 
court 

It  appears,  from  the  exceptions,  and  the  judgment  in  the  case, 
that  the  Circuit  Court  regarded  this  bond  as  the  same  in  prin- 
ciple with  the  bond  required  by  the  laws  of  Louisiana,  wh^re 
an  injunction  is  obtained  to  stay  execution  upon  an  order  fox 
the  seizure  and  sale  of  mortgaged  property;  and  therefore  con* 
sidered  this  bond  as  creating  the  .same  obligations  and  giving 
the  same  rights  to  parties  as  if  it  had  been  given  under  the  laws 
of  the  State.  And  by  these  laws,  when  the  party  obtains  an 
injunction,  and  fails  to  support  it  at  the  trial,  judgment  is  given 
against  him  and  his  sureties  for  the  debt,  interest,  and  damages,^ 
9t  the  time  the  injunction  is  dissolved,  and  it  forms  part  of  the 
same  judgn  ent  8  Rob.  20.  The  sureties  in  the  bond  are  treated 
as  parties  to  the  suit;  and  the  amount  of  interest  and  damages 
which  the  court  may  award  b^  their  judgment  is  regulated  by 
the  laws  of  the  State.  It  is  with  reference  to  this  mode  of  pro- 
ceeding that  the  injunction-bond  in  question  appears  to  have 
been  framed ;  and  it  is  to  this  judgment,  as  prescribed  by  the 
laws  of  the  State,  that  the  condition  must  refer,  when  it  binds 
the  obligors  to  pay  all  such  damages  the  obligee  might  recover 
against  them,  in  case  it  should  be  decided  that  the  injunction 
was  wrongfully  obteined.  There  must  be  a  recovery,  that  is,  a 
judgment  against  them,  before  the  condition  is  broken,  and 
before  any  proceeding  could  be  had  upon  the  bond. 

Now,  there  is  mamfest  error  in  subjecting  the  parties  to  an 
injunction-bond,  given  in  a  proceeding  in  equity  in  a  court  of 
the  United  Stetes,  to  the  laws  of  the  State.  The  proceeding 
in  a  circuit  court  of  the  United  Stetes  in  equity  is  regulated  by 
the  laws  of  Congress,  and  the  rules  of  this  court  made  under  the 
authority  of  an  act  of  Confess.  And  the  90th  rule  declares 
that,  when  not  otherwise  directed,  the  practice  of  the  High 
Court  of  Chancery  in  England,  shall  be  followed.  The  8th  rule 
authorizes  the  Circuit  Court,  both  judges  concurring,  to  modify 
the  process  and  practice  in  their  respective  districte.  But  this 
applies  only  to  forms  of  proceeding  and  mode  of  practice,  and 
certainly  would  not  authorize  the  adoption  of  the  Louisiana 
law,  denning  the  righte  and  obligations  of  parties  to  an  injunc- 
tion-bond. Nor  do  we  suppose  any  such  rule  has  been  adopted 
by  the  court.  And  if  it  has,  it  is  unauthorized  by  law,  and  can*' 
not  regulate  the  righte  or  obligations  of  the  parties. 
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And  when  an  injunction  is  applied  for  in  the  Circuit  Coutw 
of  the  United  States  sitting  in  Louisiana,  the  court  grant  it  or 
not,  according  to  the  established  principles  of  equity,  and  not 
according  to  the  laws  and  practice  of  the  State  in  which  there 
is  no  court  of  chancery,  as  contradistinguished  from  a  court  of 
common  law.  And  ti)ey  require  a  bond,  or  not,  from  the  com* 
plainant,  with  sureties,  before  the  injunction  issues,  as  the  court, 
in  the  exeicise  of  a  sound  discretion,  may  deem  it  proper  for  the 
purposes  of  justice.  And  if,  in  the  judgment  of  the  court,  the 
principles  of  equity  require  that  a  bond  should  be  given,  it  pre- 
scribes the  penalty  and  the  condition  also.  And  the  condition 
prescribed  by  the  court  in  this  case,  but  which  was  not  followed, 
is  the  one  usually  directed  by  the  court 

In  proceeding  upon  such  a  bond,  the  court  would  have  no 
authority  to  apply  to  it  the  legislative  provisions  of  the  State. 
The  obligors  would  be  answerable  for  any  damap^e  or  cost  whidi 
the  adverse  party  sustained,  by  reason  of  the.  mjunction,  from 
^e  time  it  was  issued  until  it  was  dissolved,  but  to  nothinff 
more.  They  would  certainly  not  be  liable  for  any  aggravatea 
interest  on  the  debt,  nor  for  the  debt  itself,  unless  it  was  lost  by 
the  delay,  nor  for  the  fees  paid  to  the  couzisel  for  conducting  the 
suit 

But  the  bond,  in  the  case  before  us,  is  not  one  to  pay  the 
dama^  which  the  opposing  party  should  sustain  by  reason  of 
the  injunction,  but  it  is  to  pay  the  damages  that  might  be  reco- 
vered against  them ;  obviously  referring,  we  think,  to  the  practice 
in  Louisiana  aboye  mentioned.  A  court  proceeding,  according 
to  the  rules  of  equity,  cannot  give  a  judgment  against  the  ol^ 
ligors  in  an  injunction-bond  when  it  diraolves  the  injunction. 
It  merely  orders  the  dissolution,  leaving  the  obligee  to  proceed 
at  law  against  the  sureties,  if  he  sustains  damage  from  the 
delay  occasioned  by  the  injunction.  This  was  done  by  the 
Circuit  Court  in  the  former  suit  between  the  parties.  No  judg- 
ment was  or  could  be  given  against  the  obligors  for  deot  or 
damages,  and  none  were  recovered  against  them  previously  to 
the  institution  of  this  suit  The  contingency  on  which  they 
aoeed  to  pay,  has  not,  therefore,  happened,  and  the  condition 
of  the  bond  is  not  broken,  and  consequently  no  action  can  be 
maintained  upon  it  It  would  be  against  the  well-established 
role  of  the  chancery  court  to  extend  the  liability  of  the  suretyi 
by  any  equitable  construction,  beyond  the  terms  of  his  con- 
tract And,  in  a  proceeding  upon  the  bond,  the  liabilitv  of 
the  principal  obligor  cannot  be  extended  beyond  that  of  the 
surety. 

In  this  view  of  the  case,  it  is  unnecessary  to  examine  the 
questions  which  have  been  raised  as  to  the  Louaiana  laws  in 
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relation  to  injnnction-bonds.     The^  judgment  of  the  Ciioott 
Court  must  be  reversed,  and  a  venire  de  novo  awarded. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record,  from  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Louisiana,  and  was  argued  by  counsel 
On  consideration  whereof,  it  is  now  here  ordered  and  adjudged 
by  this  court,  that  the  judgment  of  the  said  Circuit  Court  in 
this  cause  be,  and  the  same  is  hereby,  reversed,  with  costs;  and 
that  this  cause  be,  and  the  same  is  hereby,  remanded  to  the  said 
Circuit  Court  for  further  proceedings  to  be  had  therein,  in  con- 
formity to  the  opinion  of  this  court 


Pelbo  Wilbur,  appellant,  v.  Samson  Almt. 

Where  there  were  two  trustees  of  the  propertr  of  insolyents,  and  one  of  them  made 
an  assignment,  bat  the  other  neither  joined  m  it  nor  assented  to  it  afterwards,  tM 
assignment  was  Toid. 

And  in  the  present  case,  also,  the  assignee  appears  to  hare  receired  an  assig^nmeDl  of 
the  property  only  as  security,  until  its  proflts  should  pay  a  debt  due  to  htm  hj  the 
insolvents.  That  debt  being  extinguished,  he  has  no  right,  as  owner,  to  daim  an 
account  of  farther  profits  from  the  holder  of  the  property. 

This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Rhode  Island,  sitting  as  a  court  of 
equity. 

The  facts  in  the  case  are  stated  in  the  opinion  of  the  courti 
to  which  the  reader  is  refeired. 

It  was  argued  by  JMr.  Rockwell  and  Mr.  Johnson  for  the  ap- 
pellant, and  Mr.  Bradley  for  the  appellee.  The  following  are 
the  points  made  by  the  counsel  respectively,  upon  each  of  which 
numerous  references  were  made  to  the  evidence  in  the  record. 

Points  by  the  counsel  for  the  appellant 

I.  The  assignment  to  the  plaintiff,  Almy,  was  void.  Charles 
Low  and  Thomas  R.  Hazani  were  the  assignees  of  R.  G*  Haz- 
ard &  Co.,  and  the  conveyance  to  Almy  was  made  by  R.  6. 
Hazard  and  R.  G.  Hazard  &  Co.,  and  assented  to  by  Thomas 
R.  Hazard  alone,  but  was  never  authorized  nor  assented  to  by 
Charles  Low,  the  other  assignee.  2  Story's  Eq.  Dig.  621,  §  1280; 
Ex  parte  Rigby,  19  Ves.  463;  1  P.  Wms.  241;  3  Atk.  584; 
Lewin  on  Trusts,  265;  1  Cruise's  Dig.  455;  Sinclair  v.  Jackson, 
8  Cow.  543,  553-554,  582-584. 

IL  The  assignment  to  the  plaintiff,  Almy,  of  9th  March, 


DECEMBER  TERM,   1851.  161 

Wilbar  v.  Almj. 

1830,  was  not  an  absolute  assignment,  either  of  the  contract  or 
of  the  interest  of  the  parties  in  the  machinery.  It  was  a  con- 
ditional assignment  to  secure  a  debt,  which  debt  has  since  been 
paid. 

III.  Messrs.  Low  and  Fenner  owned  one  half  of  the  contract 
of  R.  G.  Hazard  &  Co.,  with  Lippitt,  and  of  the  interest  in  the 
machinery;  and  as  R.  O.  Hazard  &-  Co.  owned  only  the  one 
half,  neither  Almy  nor  their  assignees  could  convey  more  than 
that  half. 

The  record  in  the  case  of  Hunt  &  Fenner  v.  Hazard  &  Co., 
furnishes  conclusive  evidence  that  Low  &  Fenner  paid  for,  and 
owned,  one  half  of  che  contract  and  machinery. 

The  record,  in  that  case,  to  show  the  fact  of  the  payment,  and 
the  application  of  the  amount,  is  clearly  admissible  and  conclu- 
sive, 1  Stark.  Ev.  183,  §  e57,  189,  §  68,  189;  Green  v.  New 
River  Company,  .4  T.  R.  590 ;  Floyd  v.  Brown,  1  Rawle,  Rep. 
121 ;  March  v.  Pier,  4  Rawle,  273,  285 ;  4  Cow.  &  Phil.  Ev.  1281, 
n.  b.;  Adams  v.  Broughton,  2  Str.  1078;  Curtis  v.  Grant,  6 
Johns.  168;  Livingston  v.  Bishop,  1  Johns.  290;  Farwell  v. 
Hilliard,  3'  N.  H.  Rep.  318;  Gilmore  v.  Carr,  2  Mass.  171; 
Ward  V.  Johnson,  13  Mass.  148 ;  Lechmere  v.  Fletcher  &  Co., 
1  a  &  M.  623,  634,  635 f  1  GreenL  Bv.  631,  §  527;  2  PhU. 
Ev.  3. 

The  fact  that  Low  &  Fenner  owned  one  half  of  the  contract 
and  machinery,  ib  also  shown  by  the  testimony  of  a  number 
of  "witnesses. 

The  plaintiff,  therefore,  receiving  from  the  assignee  of  Hazard 
&  Co.  only  one  half  of  the  machinery,  and  not  being  authorized, 
or  purporting  to  act  for  Low  &  Fenner,  could  not,  in  any  event, 
recover  more  than  one  half  of  the  value  of  it. 

"A  part  owner,  who  sues  alOne,  is  entitled  to  recover,  unless 
the  defendant  plead  in  abatement;  but  he  cannot  recover  more 
than  the  value  of  his  own  share."  3  Stark.  Bv.  1165;  2  Phil. 
Ev.  ch.  15,;  4  Cqw.&  Phil.  Ev.  229;  Brown  v.  Hodges,  1  Salk. 
290;  2  Wms.  Saunders,  (ed.  1825,)  p.  136;  Addison  v.  Overend, 
6  T.  R  766,  770;  7  T.  R.  279;  Wheelwright  v.  Depeysfer,  1 
Johns.  472, 485;  Brotherson  et  al.  v.  Hodges  et  al.  6  Johns.  108 ; 
Bradiah  v.  Schenck,  8  Johns.  151 ;  Rich  v.  Penfield,  1  Wend. 
380;  Gilbert  v.  Dickinson,  7  Wend.  449. 

IV.  R.  G.  Hazard  &  Co.,  and  S.  Almy,  their  successor  under 
the  contract  with  Lippitt,  have  received  the  entire  amount  of 
the  cost  of  the  machinery,  either  from  Low  6c  Fenner  or  Lip- 
pitt; and  neither  of  them,  when  this  suit  was  brought,  had  any 
interest  in  it 

V.  The  course  pursued  by  the  plaintiff  not  only  shows  that 
be  considered  himself  as  havipg  no  further  interest  in  the  ma* 
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chinery  or  contract,  but  precludes  him  from  setting  up  such 
interest,  if  he  had  any. 

1.  He  concealed  from  Christopher  Lippitt  the  execution  of 
the  agreement  between  himself  and  Hazard  &  Co.,  although  he 
wrote  to  Lippitt  the  day  after  the  execution  of  the  agreement, 
and  although  he  had  agreed  to  act  as  his  agent  and  friend 

2.  After  the  execution  of  the  contract,  he  declares  that  he  is 
usinff  the  machinery  to  secure  a  debt,  and  when  he  ceases  to 
supmy  cotton  to  the  mill,  scates  that  his  debt  is  paid,  and  claims 
no  mterest  in,  or  lien  on,  the  machinery ;  and  from  that  tune, 
September  11, 1832,  to  1836,  he  never  sees  the  machinery,  or 
goes  near  the  mill,  nor  communicates  with  Lippitt  or  any  one 
else,  nor  ever  claims  to  be  the  owner  of  it,  or  to  have  any  inte- 
rest in  it. 

3.  Although  the  machinery  was  conveyed  by  Lippitt  to  Wil- 
bur and  the  other  mortgagees,  on  the  8th  December,  lQ3d,  he 
makes  no  claim  of  any  kind  in  relation  to  it,  until  the  15th  Oc- 
tober, 1836,  mote  than  ten  months,  when  Hazard  professes  to 
make  a  claim  in  his  behalf.  November  25, 1836,  he  makes  a 
demand  for  the  machinery ;  and  from  that  time  to  October,  1840, 
nearly  four  years,  savs  and  does  nothing  on  the  subject  He 
then  writes  a  short  letter,  and  refers  the  defendant  to  Hazard, 
and  two  years  after  files  his  bill 

Under  these  circumstances  it  operates  as  a  fraud  for  the  plain- 
tiif  to  set  up  a  claim  to  the  ownership  of  this  machinery;  he 
has  estopped  himself,  by  his  acts  and  declarations,  from  so 
doing.  Packard  i;.  Sears,  6  Adol.  &  Ellis,  475,  (33  E.  C.  L 
117) ;  Gregg  v.  Wells,  10  Adol.  &  Ellis,  90  (37  E.  C.  L.) ;  Bush- 
nell  V.  Church,  IS  Conn.  54,  406,  419,  420;  Roe  i;.  Jerome,  18 
Conn.  153. 

VI.  The  contract  between  Lippitt  and  R.  G.  Hazard  &  Co., 
which,  it  is  claimed,  created  a  lien  on  the  machinery,  never  having 
been  recorded,  does  not,  according  to  the  laws  of  Connecticut, 
give  title  to  the  machinery  against  a  bond  fide  purchaser,  mort- 
gagee, or  attaching  creditor,  the  machinery  having  remained  in 
the  possession  of  Lippitt,  and  treated  as  his  own  during  the  time. 
Swift  v.  Thompson,  9  Conn.  72 ;  Mills  v.  Camp,  14  Conn.  226; 
Kirtland  v.  Snow,  20  Conn.  23;  Patten  v.  Smith,  4  Conn.  450; 
Tobey  %\  Reed,  9  Conn.  216;  Talcott  v.  Wilcox  et  al.  9  Coim. 
134 ;  Pettibone  v.  Stevens  et  al.  15  Conn.  19. 

1.  The  mortgage  was  made  to  secure  several  distinct^  inde- 
pendent debts  of  a  number  of  creditors  residing  in  different 
places,  having  no  connection  with  each  other ;  and  there  is  no 
claim  in  the  bill,  or  proof,  tending  to  show  that  any,  except  Pe- 
leg  ^ilbur  and  C.  H.  Lippitt,  had  any  knowledge  of  the  existr 
ence  of  any  contract  between  Hazard  &  Co.,  and  Lippitt,  con* 
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ceming  the  machinery,- or  are- in  any  manner  chargeable  with 
notice. 

2.  The  defendant,  Wilbur,  had  not  any  notice  of  there  being 
any  lien  on  the  property  when  it  was  mortgaged  to  himself  and 
other  creditors.  He  positively  denies  in  his  answer  any  notice 
of  the  existence  of  any  lien.  He  was  aware  of  the  existence  of 
a  contract  for  manniacturing,  and  that  Hazard  &  Co.,  made 
advances  to  Lippitt 

3.  Even  if  the  defendant,  Wilbnr,  having  notice  of  the  exist- 
ence of  a  contract  between  Hazard  &  Co.,  and  Lippitt,  were 
char^able  with  notice  of  the  terms  of  the  agreement,  and  of 
the  hen  of  Hazard  &  Co.  on  the  machinery,  by  the  law  of  Con- 
necticut, under  the  circumstances  of  the  case,  his  rights  as 
mortgaj?ee  are  not  affected  thereby.  Swift  i;.  Thompson,  9 
Conn.  o3,  and  other  cases  above  cited. 

VII.  In  the  mpnth  of  March,  1836,  Christopher  Lippitt  made 
an  assignment,  under  the  insolvent  laws  of  Connecticut,  of  his 
interest  in  the  machinery  to  commissioners ;  and  on  the  15th 
October,  1836,  they  sold  the  equity  of  redemption  in  this  ma- 
chinery to  John  w .  Fanning,  the  purchaser  of  the  equity  of  re- 
demption in  the  real  estate.  This  conveyance  was  a  valid  one, 
and  conveyed  the  property,  subject  only  to  the  mortgages  which 
were  recorded,  and  was  not  subject  any  secret  lien  of  Almy  on 
the  machinery.    Swift  t;.  Thompson,  9  Conn.  63. 

VHL  This  machinery,  subsequently  to  the  mort);[affe  to  Wil- 
bur and  others,  was  attached  by  other  creditors  of  Lippitt,  and 
the  suits  prosecuted  to  judgment  This  attachment  constituted 
a  Uen  on  this  property,  which  would  not  be  affected  by  any 
prior  lien  unrecorcfed.  Neither  did  those  creditors  have  any 
notice  of  any  lien  by  Hazard  or  Almy. 

IX.  R.  G.  Hazard  &  Co.,  failed  to  perform  their  contract  with 
Lippitt  They  assigned  the  contract,  and  their  assignee  refused 
to  furnish  cotton  and  continue  it 

This  contract  was  an  advantageous  one  to  Lippitt  to  a  far 
greater  amount  than  the  balance  claimed  to  be  due  to  R.  6. 
Hazard  &  C,  or  Almy,  under  it 

X.  The  demand  by  Bailey,  on  behalf  of  Almy,  of  the  26th 
November,  .1836,  is  not  evidence  of  a  conversion  by  Wilbur, 
eveij  if  he  were  not  entitled  to  hold  the  property  as  security  for 
his  own  debt 

1.  Because  he  was  bound  to  hold  the  property  until  the  bond 
fide  creditors,  secured  by  mortgage  without  notice,  had  received 
the  amount  of  their  debts  as  above  stated. 

2.  Because  the  commissioners,  under  the  insolvent  laws  of 
Connecticut,  had  received  a  valid  conveyance  of  the  macliinery, 
not  subject  to  any  lien  by  Almy. 
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3.  Becaose  the  property  was  at  the  time  under  attachment  on 
behalf  of  bond  fide  creditors^  who  subsequently  obtained  j  udgments 
on  their  claims,  and  the  property  so  attached  was  receipted  to 
the  officer  by  Wilbur  himself. 

4.  At  the  time  when  the  demand  was  made,  the  machinery  was 
not  in  the  possession  of  Wilbur^  While  Ldppitt  was  in  posses- 
sion for  'V\albnr  and  other  mortgagees,  (27th  October,  1836,)  he 
executed  an  agreement  with  John  W.  Fanning,  by  which  he 
suirendered  the  mill  and  machinery  to  Fanning,  and  to9k  a  lease 
from-him.  The  possession  of  lippitt  was  thus  the  possession  of 
Fanning. 

There  is  no  allegation  in  the  bill  that  Wilbur  was  ever  in  the 
possession  of  the  machinery.  The  6th  interrogatory  in  the  bill 
is,  **  whether  said  Peleg  Wilbur  does  not  claim  to  be  the  owner 
of  the  said  property,  or  did  not,  on  the  ^th  day  of  November, 
1836 ;  and  if  said  Wilbur  had  sold  or  conveyed  the  same,  when, 
to  whom,  and  for  how  much," 

XL  .The  statute. of  limitation  furnishes  a  complete  bar  to  this 
action. 

'*  The  statute  of  limitation  Is  applied  by  courts  of  equity  in  all 
cases  when  at  law  it  might  be  plesuied."  Coulson  v.  Walton  et 
al.  9  Pet  63,  82. 

The  mortgage  of  Wilbur  and  others  was  dated  December  8, 
1835 ;  the  bill  was  filed  October  17, 1842. 

1.  The  cause  of  action  arose  when  Wilbur  took  possession  of 
the  property  on  the  8th  December,  1835,  and  the  statute  then 
begins  to  run.  He  then  took  possession  for  himself  and  his  co- 
mortgagees,  and  claimed  to  hold  it  adversely,  denying  the  right 
of  au  others,  to  the  possession.  Murray  v.  Burling,  10  Johns. 
172;  Bristol  v.  Burt,  7  Johns.  254 ;  Reynolds  v.  Shuler,  5  Cow. 
323 ;  Hyde  v.  Noble,  13  N.  H.  Rep.  494. 

2.  If  it  did  not  commence  at  that  time,  it  certainly  did  on  the 
15th  October,  1836,  when  Hazard,  at  the  time  of  the  sale  of  the 
commissioners,  publicly,  and  in  the  presence  of  Wilbur,  as  the 
agent  of  Almy,  declared  that  Almy  was  entitled  to  the  property 
under  a  prior  lien. 

3.  If  these  did  not  constitute  a  conversion,  there  is  no  evi- 
dence of  conversion  furnished  by  the  demand  and  refusal  of  the 
25th  November,  1836,  for  the  reasons  before  stated. 

The  demand  and  refusal  furnish  no  evidence  of  a  conversion, 
if  at  the  time  Wilbur  had  not  possession,' or  if  he  had  not  the 
right  to  relinquish  it ;  nor  if  the  person  for  whom  the  demand 
was  made  had  no  right  to  the  possession  at  the  time.  If,  there- 
fore, a-demand  and  refusal  were  necessary  as  the  ontt/  evidence 
of  a  conversion,  the  action  cannot  be  sustained. 

XII;  There  was  complete  and  adequate  remedy  at  law. 
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The  16th  section  of  the  Judiciary  Act  (1  Stat  at  Large, 
82,)  provides,  <Hhat  suits  in  equity  shall  not  be  sustained  in 
either  of  the  courts  of  the  United  States  in  any  case  where  plain, 
adequate,  and  complete  remedy  may  be  had  at  law." 

If  the  plaintiff  has  any  claims  at  all,  he  could  have  enforced 
tiiem,  as  the  assignee  of  the  mortgage  and  machinery,  by  an  ac* 
tion  of  trover.  Montgomery  v.  Kerr,  1  Hill,  S.  C.  Rep.  291 ; 
Langdon  v.  Buel,  9  Wend.  80 ;  Oliver's  executors  v.  Palmer  & 
Hamilton,  11  GiU  &  Johns.  426. 

XIIL  If  Wilbur  is  liable  at  all,  he  cannot  be  subject  beyond 
tiie  amount  received  by  him,  of  $407,  or,  at  the  most,  for  the 
proportional  amount  which  that  sum  bore  to  the  entire  amount 
received  by  the  creditors  under  the  mortgage,  and  if  Low  and 
Fenner  owned  one  half  the  machinery,  to  only  one  half  the 
amount. 

The  points  ^sed  by  the  counsel  for  the  appellee  were  as  follows : 

L  The  facts  in  this  case  give  jurisdiction  in  equity. 

1»  The  remedy  at  law  was  not  plain,  adequate,  and  complete. 

2.  An  account  was  necessary. 

The  ascertainment  of  damages  involved  necessarily  the  trans- 
actions between  Lippitt  and  Hazard  &  Co.;  and  lippitt  and 
complainant ;  and  Lippitt  and  defendant  with  Hazard  and  Co., 
and  with  complainant,  respectively. 

3.  If  the  complainant  is  to  be  considered  in  equity  as  a  mort- 
gagee or  assignee  of  a  mortgagee,  equity  alone  had  jurisdiction 
to  enable  the  mortgagor  or  his  assignee  to  redeem  or  to  foreclose 
the  mortgage. 

4.  If  Almy  had  a  lien  on  the  property,  a  court  of  equity  was 
the  proper  forum  to  give  him  relief. 

IL  What  is  tiie  true  construction  of  the  contract  between 
Lippitt  and  Hazard  &  Co.  ? 

1.  Is  it  a  mortgage  in  the  trae  meaning  of  that  term  ? 

The  essential  characteristics  of  a  mortgage  are  a  debt  or  duty, 
and  an  obligation  to  repay  the  debt  or  perform  the  duty  secured 
by  a  conveyance  or  assignment  of  some  valuable  thing.  The 
form  is  immaterial,  but  the  obligation  must  clearly  appear. 
Here  there  is  ,no  obligation.  A  right  or  privilege  is  given,  but 
there  is  no  corresponding  duty  to  take  the  property  and  pay. 

The  Hazards  were  the  purchasers,  took  the  bills  in  their  own 
names,  and  were  necessarily  the  general  owners.  He  who  pays 
the  money  is  the  general  owner,  no  matter  in  whose  name  the 
conveyance  is  made.    2  Story  Eq.  §  1201,  and  notes. 

Even  if  the  bills  had  been  in  the  name  of  Lippitt,  it  would 
have  made  no  difference.  1  Hill.  Ab.  307,  §  12-28,  382,  §  42. 
It  was  not  a  joint  purchase. 

16* 
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SL'How  did  the  parties  themselves  understand  it?  This  is 
admissible  evidence.  1  HilL  Ab.  2T3^  274*  Neither  of  the  par* 
ties  treated  Ldppitt  individually  as  debtor. 

See  B.  O.  Hazard,  dep.  56.  **  His  understanding  at  the  time  of 
the  contract  was  that  R.  G.  Hazard  &  C!o.  were  to  be  absolute 
owners  of  the  machineryi  but  C.  lippitt  had  a  right  to  become 
the  owner  and  to  require  a  title  from  B.  G.  H.  &  Co.  on  per- 
formit^  certain  conditions."  Again,  in  1830,  when  he  was  pro- 
posingto  sell  to  Uppitt,  he  says :  "  I  reminded  him  of  his  obli* 

Sition  under  the  contract  to  buy  at  a  certain  price.  He  arguvni 
at  machinery  was  then  low,  and  he  would  give  me  as  much 
for  it  as  it  was  then  worth.''  Again,  ^  I  afterwards  told  Lippitt 
he  must  regard  S.  Almy  as  the  owner. 

8o  as  to  Lippitt,  &c*,  in  1828  he  insured  $6,000  on  the  ma- 
chinery belonging  to  R.  G.  Hazard  Sc  Co.,  and  in  1829,  to  Haz- 
ard's assignees.  In  his  application  for  insurance  he  says  **  the 
buildings  and  fixtures  belong  to  me,  and  the  machinery  to  B.  G. 
Hazard  &  Co."  In  his  own  deposition  he  says  ^  the  assignees 
of  B.  G.  Hazard  &  Co.  proposed  to  sell  me  the  interest  they  had 
in  the  machii^ery."  In  his  letters  to  Almy  he  proposes  to  Almy 
to  buv  it  from  the  ass^nees,  by  which  he  wotud  save  some 
$3,000,  or  to  assist  him  in  purchasing. 

He  had  the  privilege  ot  becoming  the  owner,  but  was  not 
bound  to  exercise  it. . 

The  case  of  Conway's  Executor  i;.  Alexander,  7  Cmnch,  218, 
S37|  and  8,  9,  is  in  point  both  as  to  the  general  principle  and 
the  admissibility  of  extrinsic  circumstances  to  determine  whe- 
ther it  was  a  mortgage  or  not  It  was  not  a  mortgage  in  the 
ordinary  meaning  of  tiiat  term. 

IIL  It  was  a  contract  for  a  special  and  limited  partnership, 
by  which  the  ownership  of  the  machinery  remained  m  the  Haz- 
ards until  it  sho\ild  be  paid  for  out  of  half  the  earnings  of  the 
factorv,  or  in  some  other  mode  appointed  in  the  contract 

1.  it  is  a:n  executory  contract 

2l  A  contract  for  the  employment  of  capital  put  in  by  either 
party,  for  the  service  of  both  parties,  and  for  a  division  between 
the  parties  of  the  profits  to  be  made  out  of  such  capital  and  ser- 
vices. 

lappitt  gives  the  use  of  his  mill,  water  privilege,  &c. 

Hazard,  the.  use  of  the  machinery. 

Both,  their  services. 

3.  To  tl)e  world  they  were  partners,  and  the  property  used  in 
the  business  was  liable ;  with  each  other  it  was  separate  pro- 
perty. 

4.  Neither  party  could  convey  or  burden  the  partnership  pro- 
perty for  his  private  debt ;  nor  could  legal  process  for  a  separate 
debt  affect  it 
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5.  The  possession  of  one  partner  could  not  alter  these  prin- 
ciples. 

6.  The  assignment  by  Hazard  &  Co.  to  the  complainant  of 
their  contract,  which  w^s  communicated  to  Lippitt  by  B.  G. 
Hazard,  and  the  continuance  by  Lippitt  of  the  business  aft^ 
such  assignment  and  notice,  made  Almy  a  partner,  with  the 
same  rights,  duties,  and  liabilities^ 

7.  Th^se  rights  continued  till  the  partnership  business  was 
settled. 

To  third  point  we  cite  Rogers  et  al.  v.  Batchelor  ct  al.  12  Pet 
221,  229,  230,  231,  Scc]  Ex  parte  Hamper,  17  Ves.  Jr.  403,  and- 
Amer.  notes  by  Sumner;  Story's  Part  $  27,  pp.  37-42. 

In  this  view  the  assignment  by  Lippitt  to  defendant  was  void, 
with  or  without  notice. 

The  statutes  of  fraud  and  enrolment  do  not  apply.  It  is  not 
a  conveyance  by  ^,  man  who  has  the  title  and  retains  a  posses* 
sion  inconsistent  with  the  deed,  but  a  possession  by  a  man  con- 
sistent with  the  rights  of  the  true  owner,  a  lawful  possession. 

IV*  But  if  it  is  a  mortgage  or  a  lien,  as  collateral  security,  to 
be  treated  in  equity  as  a  mortgage,  the  defendant  is  not  a  band 
fide  purchaser  without  notice,  and  having  notice,  he  must  redeem 
or  account  for  the  property. 

The  evidence  of  this  knowledge  will  be  found  in  his  answer. 
He  knew  that  half  the  pro&ts  of  that  miU  could  not  have 
amounted  to  $10,000  up  to  December,  1835. 

He  knew  the  facts.  He  was  bound  to  know,  the  law.  Either 
there  was  a  partnership,  and  he  could  not  buy  from  one  partner; 
or  he  knew  the  machinery  was  held  as  coUaterai  security,  and  he 
was  bound  to  inquire  how  that  account  stood. 

Again ;  on  the  2d  December,  1835,  R.  G.  Hazard  went  to  see 
Lippitt,  at  the  request  of  Almy,  to  get  a  settlement,  Lippitt 
declined;  same  day  he  left.  He  returned  in  the  spring,  told 
Wilbur  of  the  cause  of  his  abrupt  departure,  and  that  '^  he  knew 
he  had  no  more  right  to  take  that  machinery  from  C.  Lippitt  in 
payment  of  his  debt  than  he  would  have  had  to  take  Samson 
Almy's ^pocket-book,  if  he  had  left  it  in  the  keeping  of  Lippitt" 
He  did  not  deny  the  charge. 

Notice  may  be  expressed  or  implied.  "  Whatever  is  sufficient 
to  put  a  party  upon  inquiry,  (that  is,  whatever  has  a  reasonable 
certainty  as  to  time,  place,  circumstances,  and  person,)  is  in 
equity  held  to  be  good  notice  to  bind  him."  1  Story's  Eq.  §  400; 
and  see  §  39&,  and  notes  to  both  sections;  Buck  v.  HoUoway,  2 
J.  J.  Marsh.  176;  Hardv  v.  Summers,  10  Gill  &  Johns.  317; 
Hoxie  V.  Carr,  1  Sumn.  172. 

Where  a  party  b»s  knowledge  of  the  facts,  he  has  notice  of 
the  legal  consequences  resulting  from  those  facts.  The  Plough* 
boy,  1  Gall.  41. 
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It  affects  the  conscience  of  the  party.  Smith  t;.  Shane  & 
Morgan,  1  McLean,  27.  Notice  of  such  facts  as  with  ordinary 
diUjB^ence  will  lead  to  a  knowledge  of  an  outstanding  equity,  is 
sufficient  Hinde  et  aL  v.  Vatticr  et  al.  1  McLean,  118;  2 
Powell  on  Mort  ch.  14,  p.  562;  2  Eden,  R.  224;  2  Sch-  &  Lcf. 
315,  328;  2  Sim.  &  Stu.  372,  380. 

Independent  of  the  evidence,  Wilbur,  in  his  answer,  admits, 
first,  He  knew  of  the  contract;  second,  that  Hazard  purchased 
the  machinery ;  third,  they  were  to  be  paid  for  it  out  of  one  half 
the  profits. 

He  knew  it  had  not  been  paid  for  at  the  time  of  their  failure. 
Almy  claims  under  them ;  Wilbur  clsdms  under  Lippitt ;  he  is 
bound  by  the  knowledge  of  the  facts,  and  purchased  with  notice. 

V.  The  statute  of  limitation  is  not  a  bar. 

1.  The  right  of  action  accrued  25th  November,  1836 ;  action 
brought  17th  October,  1842 — less  thp-n  six  years. 

2.  Wilbur  went  into  actual  possession,  he  says,  8th  December, 
1825,  in  his  own  right,  and  as  agent  and  attorney  of  some  of  his 
co*mortgagees,  yet  the  use  and  custody  was  not  changed,  nor 
did  he  set  up  a  claim  till  demand  and  refusal. 

3.  His  custody  and  that  of  Lippitt  was  consistent  with  the 
complainant's  right  till  the  demand  and  refusal. 

4.  The  notice  given  by  Hazard,  15th  October,  1836,  was 
notice  to  purchasers  at  that  sale  of  an  unrecorded  lien,  known 
to  Wilbur.  Wilbur  did  not  purchase.  Wilbur  did  not  set  up 
any  claim  to  the  possession  of,  or  right  to,  the  machinery.  The 
sale  was  subject  to  prior  existing  equities. 

VL  The  exceptions  to  the  master's  report  were  properly  over- 
ruled. 

1.  The  first  and  second  exceptions  depend  on  the  admissi- 
bility of  the  record  found  at  p.  196, 197,  and  198,  in  a  case  to 
which  neither  AJmy  nor  Wilbur  was  a  party.  See  16  Pet. 
331,  332. 

2.  The  third  exception  assumes,  that  Almy  is  entitled  to 
recover  only  what  he  paid  the  Hazards.  We  refer  to  the  con- 
tract itself,  and  thie  letter  of  Lippitt 

3.  The  fourth  exception  sets  up  a  pro  rata  scale  of  diminished 
yalue.     We  rely  first  on  the  masters  report 

The  value  is  to  be  proved. 

First  By  an  estimate  of  persons  who  never  saw  it 

Second.  By  those  who  have  seen  it,  examined,  or  used  it 

Third.  By  the  rents  or  products. 

1st.  Except  Lippitt,  no  one  of  the  witnesses  of  Wilbur  ever 

saw  it ;  and  Lippitt  says  it  was  worth  about  $2000.     Yet  he 

'  himself  said,  in  1830,  it  was  worth  about  $8000 ;  insured  it  in 

1&06  for  $6500 ;  and  when  it  was  insured  in  1844,  the  insurance 

unnpejiy  paid  $3500. 
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2cL  Complainant's  evidence  is  mainly  fix>m  persons  who  had 
seen  it,  examined  it,  or  used  it.  Phillips,  worth  two4;hird8 ;  A. 
Fenner,  had  seen  it,  worth  one  half;  J.  Fenner,  had  rented  it, 
worth  two  thirds ;  Isaac  Thompson,  made  an  inventory  of,  and 
examined'it,  about  two  thirds ;  Alfired  Ladd,  hired  it,  value  two 
thirds ;  E.  Manton's  estimated  value,  two  thkds,  insurance  com- 
pany. 

3d.  The  rents  or  product  A.  Fenner,  J.  Fenner,  E.  S.  Wil« 
liams,  Manton,  Ladd.  The  result  is,,  that  this  mill  rented  at  a 
rate  which  put  the  value  of  the  machinery  at  about  $7000. 

4.  The  fifth  exception  is,  that  the  master  would  not  permit 
the  defendant  to  contradict  his  answer. 

Ist  He  could  not  have  so  amended  it;  a  fortiori  he  could  not 
disprove  it  Rule  60,  Sup.  Ct;  7  Gill  &  Johns.  389;  Green- 
wood V.  Atkinson,  4  Sim.  61.  This  would  essentially  have 
changed  the  ground  of  defence,  and  the  whole  issue.  West 
Res.  Bank  v.  Ryker,  1  Clarke,  380;  2  Bland,  261,  note. 

No  amendment  can  be  allowed,  unless  the  plaintiff-  will  be 
left  in  the  same  situation  as  before.  Jackson  v.  Parish,  1  Sim* 
505;  Daniel,  916,  917.  Nor  after  the  canse  is  set  down  for 
hearing.    4  Russ.  486. 

5.  The  sixth  exception  is  wholly  unsupported  by  proof. 
VIL  It  was  not  objected,  in  the  court  b^tew,  that  the  assign- 
ment of  machinery  to  Almy  was  void. 

In  the  bill,  complainant  states  that  he  purchased  from  the 
assignees  of  said  Hazard  &  Co.  all  the  interest  which  said  R.  G. 
Hazard  &  Co.  and  the  said  assignees  had  in  the  said  contract 
with  said  Lippitt,  together  with  all  their  interest  in  said  machi* 
nery  &c.  (p.  6).  It  is  not  denied,  or  in  any  manner  put  in  issue 
by  the  pleading,  or  answer.  It  is  in  proof,  that  Low  assented 
to  the  whole  machinery  being  put  into  the  hands  of  Almy ;  and 
that  R.  G.  Hazard  was  the  agent  of  the  assignees. 

The  assent  of  Low  would  bind  him  as  trustee.  2  Story's  Eq, 
§  1281  to  1284 ;  4  Kent's  Com,  307 ;  Monell  v.  Monell,  5  Johns. 
Ch.296;  Willis  on  Trus.  194-196 ;  Hewitt  r.  Foster,  6  Beav.  259. 

Mr.  Justice  CURTIS  delivered  the  opinion  of  the  court 
Samson  Almy  filed  his  bill  in  the  Circuit  Court  of  the  United 
States  for  the  District  of  Rhode  Island,  stating  that  one  Christo- 
pher Lippitt,  on  the. 7th  day  of  March,  1828,  entered  into  a 
contract  in  writing  with  Hazard  &  Co.,  the  effect  of  which  was 
to  create  an  equitable  mortgage  on  certain  machinery  for  the 

frice  thereof  advanced  by  Hazard  &  Co.,  who  were  to  supply 
lippitt  with  cotton,  receive  and  sell  the  cloth,  allow  him  three 
and  a  half  cents  per  yard  for  manufacturing,  and  credit  half  the 
profits  towards  paying  for  the  machinery,  retaining  the  other 
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half  for  their  own  services  and  the  interest  on  the  cost  of  the 
machinery.  The  bill  farther  states,  that  in  May,  1829,  Hazard 
&  Co.  failed  in  business  and  transferred  all  their  proper^  to 
Thomas  R.  Hazard  and  Charles  Low,  in  trust  for  the  benefit  of 
their  creditors ;  and  that  on  the  9th  of  March,  1830,  the  com- 
plainant purchased  of  the  assignees  their  interest  under  the  con- 
tract with  Lippitt,  by  a  written  instrument  of  sale,  of  that  date, 
a  copy  of  which,  annexed  to  the  bill,  is  as  follows : 

The  assignees  of  R.  G.  Hazard  &  Co.  hereby  sell  and  convey 
to  Samson  Almy  the  right,  title  and  interest  which  ifLey  have  to 
a  certain  contract  with  Christopher  Lippitt,  bearing  date  March 
(3d  mo.)  7th,  1828,  (a  copy  of  which  is  hereto  annexed)  together 
with  the  balance  due  from  said  Lippitt  on  account  of  payment 
for  machinery,  as  expressed  in  said  contract ;  also  their  right, 
title  and  interest,  to  the  machinery  held  as  collateral  security  for 
the  said  balance  due  from  said  C.  Lippitt  agreeable  to  the 
aforesaid  contract,  a  schedule  of  which  is  hereto  annexed,  for 
which  Samson  Almy  agrees  to  pay  them  (the  said  assignees)  or 
account  with  them  for  the  sum  of  five  thousand  dollars ;  and  it 
is  further  agreed,  that  if  Low  and  Fenner  should  redeem  their 
one  half  of  the  aforesaid  contract  by  the  payment  of  the  drafts 
drawn  upon  them  by  R.  G.  Hazard  &  Co.  on  accoimt  thereof, 
and  to  return  one  half  of  the  aforesaid  five  thousand  dollars  to 
said  Samson  Almy,  he  relinquishing  to  said  Low  and  Fenner 
all  claims  upon  the  aforesaid  one  hedf  part  of  the  said  contract. 

Providence,  3d  month  9th,  1830. 

For  assignees  of  R.  G.  Hazard  &  Co. 

R.  G.  Hazard, 

R.  G.  Hazard  &  Co., 

Witness :  A.  E.  Forbush.  Samson  Almy. 

Whereas,  R.  G.  Hazard,  for  the  assignees  of  R.  G.  Hazard  & 
Co.,  has  made  an  agreement  with  Samson  Almy,  bearing  date 
3d  month  9th,  1830,  relative  to  contract  existing  between  Chris- 
topher Lippitt  and  R.  G.  Hazard  &  Co.,  dated  March  7th,  1828, 
and  of  the  machinery  held  by  them  as  collateral  security,  by 
debts  due  from  Christopher  Lippitt  and  drafts  drawn  on  Low 
and  Fenner,  I  hereby  ratify  and  confirm  the  above  agreements 
the  same  as  if  made  by  myself  as  assignee  of  R.  &  Hazard 
&  Co. 

South  KTneston,  3d  month  10th,  1839. 

Thomas  R.  Hazard,  Assignee. 

Witness :  Robert  Rathbone. 

The  bill  further  states,  that  from  the  time  of  the  failure  of 
Hazard  &  Co.  till  his  purchase  from  the  assignees,  the  complain- 
ant supplied  Lippitt  with  cotton,  pursuant  to  the  original  cou* 
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tract  between  Hazard  and  Co.  and  Lippitt,  having  agreed  with 
the^i68ignee8  so  to  do ;  that  after  his  purchase  from  the  assignees) 
he  continaed  to  supply  cotton  to  Lappitt,  till  September,  1832, 
when  Lippitt  refused  to  receive  more ;  that  in  August,  1831,  he 
also  furnished  to  Lippitt  a  speeder,  which  cost  five  hun;lred  and 
fifty  dollars ;  that  in  September,  1832,  when  Lippitt  ceased  to 
receive  cotton  from  him,  there  was  due  upon  the  mortgage  the 
sum  of  five  thousand  four  hundred  and  five  dollars  -^i^^,  for 
which  sum  he  then  had  a  lien  on  the  machinery ;  that  Lippitt 
transferred  the  machinery  to  Wilbur,  the  defendant,  with  notice 
of  the  complainant's  rights,  and  after  the  complainant  had 
demanded  the  machinery  of  Wilbur,  the  latter  sold  it  and 
refuses  to  account  The  bill  prays  for  an  account  of  the  value 
of  the  machinery,  and  that  Wubur  maybe  decreed  to  pay  to  the 
complainant,  out  of  the  sum  foimd  to  be  its  value,  the  money 
due  upon  the  mortgage,  including  the  amount  of  the  advance 
made  by  the  complainant  to  purchase  the  speeder. 

The  cause  was  heard  in  the  Circuit  Court,  on  the  bill,  answer, 
and  evidence,  and  a  final  decree  made  in  favor  of  the  cohiplain- 
ant;  and  thereupon  the  respondent  appealed  to  this  court. 

The  title  of  the  complainant,  as  a  purchaser  from  the  assignees 
of  Hazard  &  Co.,  not  being  admitted  in  the  answer,  it  is  obvious 
that  proof  of  the  assignment  to  him  is  indispensable.  The  bill 
alleges  it  to  have  been  made  by  the  written  instrument,  a  copy 
of  which  has  been  given.  By  reference  thereto,  it  appears  to 
have  been  executed  by  R.  G.  Hazard,  for  the  assignees.  R.  Gfi 
Hazard  is  examined  as  a  witness  by  the  complainant,  but  does  . 
not  state  that  he  had  anv  authority  from  the  assignees  to  act  for 
them  in  this  behalf,  nor  is  there  uny  evidence  of  such  authority 
in  the  record. 

His  act  is  ratified  in  writing  by  Thonias  R.  Hazard,  one  of 
the  assignees. .  This  is  not  sufficient.  Trustees  must  unite  to 
pass  any  title  to  property  jointly  held  by  them.  Hjc  parte  Rigby, 
19  Ves.  463 ;  Sinclair  v.  Jackson,  8  Cowen,  543,  583 ;  £irby  v. 
Turner,  1  Hopkiris,  309;  2  Story's  Eq.  §  1280 ;  WiUis  on  Trus- 
tees, 136.  The  previous  authority  or  subsequent  assent  of  Low 
must  be  shown. 

It  is  urged  that,  though  Low,  the  other  assignee,  did  not 
sign  the  paper,  nor  ratify  Hazard's  act,  by  any  writing,  he  did, 
by  acts  in  pais. 

There  are  reasons  why  very  clear  proof  of  such  ratification 
should  be  required  in  this  case,  X^^e  first  is,  that  the  bill  itself 
states  no  such  ratification.  It  reliea  on  the  written  paper  alone, 
and  does  not  suggest  that  after  the  execution  of  the  paper,  one 
of  the  assignees  ratified  the  transfer,  by  acts  in  pais.  But 
another,  and  more  important  reason,  is,  that  this  transaction 
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between  A^ny  and  R.  G.  Hazard,  who  undertook  to  act  for  the 
assignees,  was  not  in  accordance  with  the  trusts,  on  whidi  the 
assignees  held  the  property.  The  nominal  consideration  of  the 
transfer  to  Ahny  was  five  thousand  dollars ;  the  real  considera- 
tion was  a  debt  due  to  Almy  from  Hazard  &  Co.  at  the  time 
they  became  insolvent,  and  tne  purpose  of  the  transfer  to  Almy 
was  to  prefer  that  debt  This,  neither  Hazard  &  Co.  nor  the 
assignees,  had  a  right  to  do.  And  the  proof  should  be  verv 
dear,  to  induce  the  court  to  declare  that  a  trustee  has  ratified, 
or  acquiesced  in,  a  breach  of  his  trust,  amounting  to  a  fraud  on 
the  other  creditors  of  Hazard  &  Co.,  whose  rights  he  was  bound 
to  protect  We  do  not  find  such  proof  in  the  record.  There  is 
no  evidence  tending  to  show  that  Low  was  ever  informed  of  the 
true  nature  of  the  -^ansaction  between  R.  G.  Hazard  and  Almy, 
or  had  knowledge  that  the  purpose  of  those  parties  was  to  give 
a  preference  to  Ahny's  claim.  And,  consequently,  if  he  had 
acquiesced  in  or  even  expressly  ratified  the  transfer,  while  imo- 
rant  of  its  real  character,  it  would  have  been  open  to  him  aiter- 
wards  to  have  disaffirmed  it  But  it  is  not  shown  that  Ijow  did 
acquiesce  in,  or  ratify  the  act  of  R.  G.  Hazard.  The  complain- 
ant put  in  evidence  certain  letters  from  Low  to  Lippitt,  which 
have  an  important  bearing  on  this  part  of  the  case.  They  are 
as  follows : 

Providence,  6th  February,  1832. 
Dear  Sir:  Yours,  dated  four  days  since,  is  just  at  hand. 
Contents  noted.  With  regard  to  the  contract,  I  am  as  desirous 
to  have  it  adjusted  as  you,  and  am  ready  to  attend  to  it  at  any 
time  you  may  name.  It  will  be  necessary  for  you  to  take  an 
account  of  what  cotton,  yam,  doth,  &c.,  you  have  on  hand. 
You  stated  that  Mr.  Hazard  informed  you  that  he  had  purchased 
the  contrapt  of  the  assignees.  That  is  not  the  case.  I  have 
made  no  disposition  of  it 

Charles  Low,  Assignee. 

Providence,  October  26,  1832. 
Mr.  Christopher  Lippitt,  Sir :  Having  been  notified  by  you 
that  you  wish  to  close  up  the  contract  under  which  you  have 
been  manufacturing,  and  to  take  the  machinery,  you  paying  the 
deficiency  of  your  half  of  the  profits,  you  are  hereby  authorized 
and  requested  not  to  receive  any  more  cotton  from  Samson 
Almy  to  manufacture  under  said  contract,  and  to  manufacture 
what  cotton  you  have  on  hand  as  soon  as  practicable.  You  are 
requested  also  to  render  your  accounts  as  soon  as  practicable, 
and  we  will  have  the  accounts  of  the  profits  prepared  as  soon  as 
practicable,  with  a  view  to  a  prompt  and  final  settlement  of  the 
whole  business. 


DECEMBER   TERM,  185L  19S 

Wilbur    V.  Almy. 

«  Mr.  Almy  was  never  authorized  to  supply  you  with  cotton 
under  the  contract  for  his  own  account 

Respectfully,  your  obedient  servant, 

Charles  Low,  for  selfcmd 
T.  R  Hazard^  assignee  for  R  G.  Hazard  ^  Oo!' 

PRovinENCE,  Nov.  13, 1832. 
"  Dear  Sir  :  I  should  like  to  know  if  you  are  furnishing  your- 
self with  cotton  and  not  receiving  it  from  Mr.  Almy,  as  you  have 
been  heretofore.  As  for  Rowland  Hazard  being  my  agent  fo: 
settling  the  business,  he  cannot  produce  any  thing  to  show  that 
I  ever  empowered  him  to  act  for  me  in  any  one  instance.  I 
shall  call  upon  Mr.  Almy  within  a  few  days  and  ask  him  for  a 
settlement  Yours,  &c., 

Charles  Low,  Assignee  for 
R  O.  Hazard  ^  Co:' 

In  these  letters,  Low  not  only  denies  R.  G.  Hazard's  agency, 
but  Almy's  right  to  supply  cotton  on  his  own  account,  and 
declares,  in  so  many  words,  that  he  has  made  no  disposition  of 
the  contract  which  created  the  mortgage,  and  Mr.  Lippitt  testi- 
fies that  Low  always  told  him  R.  G.  Hazard  never  was  appoint- 
ed the  agent  of  the  assignees,  and  had  nothing  to  do  with  their 
business.  It  does  not  appear  that  up  to  the  time  when  he  wrote 
the  last  of  these  letters,  he  was  aware  that  Almy  was  supplying 
cotton  to  Lippitt  by  reason  of  an  assignment  of  the  contract  to 
him.  It  does  appear  that  he  knew  Lippitt  received  cotton  from 
Almy  under  the  contract ;  but  this  he  had  done  for  nearly  a  year 
before  Almy  took  the  assignment  of  the  contract,  by  virtue  of 
an  arrangement  between  Almy,  Lippitt,  and  the  assignees  of 
Hazard  &  Co.  as  the  bill  itself  states ;  and  notice  of  the  discon- 
tinuance of  that  arrangement  is  not  brought  home  to  Low, 
until  after  Almy  had  ceased  to  supply  cotton  to  Lippitt  The 
acquiescence  by  Low  in  Almy's  acts  of  furnishing  cotton,  under 
the  contract,  is  not  therefore  referable  to  an  assignment  of  the 
contmct  to  Almy,  and  still  less  does  it  amount  to  a  ratification 
of  such  an  assignment  as  the  assignees  were  not  able  to  make 
without  a  breach  of  trust 

If  it  were  necessary  therefore  to  decide  the  case  upon  this  point, 
we  must  hold  that  Almy  has  failed  to  show  a  valid  title  from  the 
assignees.  But  we  are  of  opinion  that  independent  of  this  defect 
in  his  title,  the  bill  cannot  be  maintained. 

It  has  already  been  stated  that  Almy  did  not  purchase  this 
mortgage,  but  took  an  assignment  of  it  for  the  purpose  of  ob- 
taining payment  oif  a  debt,  which  Hazard  &  Co.  owed  him  at 
the  time  of  their  failure.     This  is  proved ;  and  at  the  same  time 
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it  is  shown  that  when  he  ceased  to  foniish  cotton  to  Ldppitt,  in 
SeptembeTi  1882,  his  debt  was  paid.  Chistopher  IL  Lippitt 
testifies: 

^^  I  did  conyerse  with  Samson  Akny,  at  different  times,  while 
he  was  stocking  the  mill,  in  relation  to  the  interest  he  had  in 
doing  so.  He  said  the  only  interest  he  had  in  fumibhing  stock 
for  the  mill  was  to  get  a  debt  to  him  from  R.  O.  Hazard  &  Co. ; 
that  he  did  not  care  to  continue  the  business  after  said  debt  was 
paid,  and  that  after  that  it  made  no  difference  to  him  who 
stocked  the  mill,  whether  my  father  or  anybody  else.  I  told  Mr. 
Almy  that  if  it  would  be  any  damage  to  him  for  my  father  to 
stop  receiving  stock  from  him,  that  he  might  still  continue  to 
furnish  the  mul.  Mr.  Almy  replied  that  it  would  be  no  damage 
to  him,  and  that  my  father  had  better  stock  the  mill  himself,  as 
he,  Mr.  Almy,  had  got  his  debt,  and  more  too.  Subsequent  to 
my  father's  furnishing  the  mill,  Mr.  Almy  gave  him,  a  letter  of 
recommendation  to  a  house  in  New  York,  for  the  purpose  of 
aiding  him  in  purchasing  cotton.  He  did  state  that  he  had  no 
further  interest  m  having  the  mill  run  for  him,  as  he  had  secured 
his  debt  as  I  stated  in  my  answer  to  the  previous  cross  inter- 
rogatory, de  said  it  was  a  matter  of  indifference  to  him 
whether  the  mill  and  machinery  was  run  any  longer  for  him,  or 
not,  but  that  he  would  run  it  for  my  father's  benefit,  if  so  de- 
sired." Christopher  Ldppitt  also  testifies:  ^^Atthe  time  I  stopped 
manufacturing  for  Mr.  Almy,  we  had  some  conversation  about 
furnishing  cotton.  Mr.  Almy  says,  that,  if  I  were  in  your  place, 
I  wouldn't  manufacture  for  them  any  longer,  they  are  all  bank- 
Topt,  you  don't  know  who  you  are  manufacturing  for.  I  ob- 
served to  Mr.  Almy  that,  if  I  stopped  receiving  cotton  from  you, 
won't  it  be  an  injury  to  you  ?  He  said,  no,  not  in  the  least,  for 
I  think  I've  got  my  pay,  and  more  too.  I  then  observed  to 
him,  that  probably  1  might  stand  in  need  of  some  assistance 
from  him,  if  I  commenced  on  my  own  account ;  he  promised  to 
render  me  aU  the  assistance  that  he  well  could,  give  me  some 
recommendations  and  introductions,  where  I  might  buy  cotton. 
Afterwards,  some  time  in  the  year  1834,  he  gave  me  introduc- 
tions to  go  to  New  York  to  buy  cotton.  I  stopped  by  the  advice 
and  consent  of  Mr.  Almy.  The  letter  he  gave  was  addressed  to 
Messrs.  Jenkins,  Merrick  &  Co.,  New  York ;  I  was  also  advised 
by  Mr.  Almy  to  send  my  goods  to  them  for  sale,  and  I  did  send 
most  of  my  goods  to  them  in  future,  accordingly.  I  never  heard 
him  say  that  he  had  any  lien  or  claim  on  the  machinery  what- 
ever. He  said  the  contract  between  me  and  R.  G.  Hazard  & 
Co.  was  placed  iA  his  hands  by  them  for  the  purpose  of  getting 
a  debt  that  R.  O.  Hazard  &  Co.  owed  him,  or  that  he  had  be- 
come obliged  or  bound  to  pay  for  them." 
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There  is  nothing  to  control  this  evidence  except  the  testimony 
of  B.  G.  HazaicL  He  says,  <<  S.  Ahny,  the  only  probable  pur- 
chaser, to  whom  it  seemed  safe  to  sell,  objected  on  account  of 
apprehension  of  difficulty  with  Low  and  Fenner,  but  by  promis- 
ing my  personal  services  in  the  subsequent  management  of  the 
business,  and  obligating  mvself  by  some  other  conditions,  I  pre- 
vailed upon  him  to  make  the  purchase." 

This  is  far  too  vague  an  account  of  the  consideration  and 
terms  of  the  sale  to  be  relied  on  to  control  the  explicit  declara- 
tions of  Almy,  and  the  inferences  to  which  his  conduct  gives 
rise. 

.  This  conduct  tends  to  show  he  had  only  a  conditional  interest 
in  the  property  and  that  his  interest  had  terminated.  He  not 
only  ceased  to  supply  cotton  in  1832,  declaring,  at  the  same 
time,  that  his  debt  was  paid,  and  he  had  no  longer  any  interest 
in  the  matter,  but  he  sunered  Lippitt  to  run  the  machinery,  and 
treat  it  as  his  own,  until  his  failure  in  December,  1835,  when 
Lippitt  conveyed  it  to  Wilbur  and  others.  It  rested  in  their 
hands  until  November,  1836,  when  Almy  demanded  it  of  Wil- 
bur. Nothing  more  appears  to  have  been  done  or  said  by  him 
in  reference  to  the  property,  till  October,  1840,  when  he  wrote 
ihe  following  letter : 

"  Providence,  10th  month  23d,  1840. 
"Pblbo  Wilbur, 

^  Respected  Friend :  I  have  consulted  counsel  respecting  the 
claim  I  have  against  thee,  and  have  made  up  my  mind  to  com- 
mence a  suit  immediately,  unless  there  is  a  settlement  If  thee 
would  like  to  see  Mr.  Hazard,  he  will  be  in  town  on  the  26th 
instant 

«*  Thy  friend, 

"Samson  Almy." 

Two  years  more  elapsed,  making  ten  years,  from  the  time 
when  he  ceased  to  have  any  thing  to  do  with  the  machinery. 
This  bill  was  then  filed,  and  K.  G.  Hazard  is  very  active  in  the 
management  of  the  suit,  as  he  says,  by  reason  of  an  understand- 
ing between  Almy  and  himself,  when  the  assignment  was  made. 
This  understanding  must  have  been  included  by  him  in  that  part 
of  his  testimony,  where  he  speaks  of  promising  his  "  personal 
services  in  the  subsequent  management  of  the  business,  and  ob- 
ligating himsell'  by  other  conditions ; "  and,  if  one  of  those  condi- 
tions was  that  Almy  took  the  transfer,  by  way  of  security,  and  his 
debt  had  been  paid,  it  is  quite  consistent  with  Almy's  real  rela- 
tion to  this  proper^  that  he  should  lie  by  ten  years,  and  when 
he  moved  that  rL  dr.  Hazard  should  be  active  also. 
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But  we  find  another  piece  of  evidence  in  the  record,  to  which 
it  is  proper  to  advert     It  is  the  examination  of  Akny  before  the" 
master  upon  the  subject  of  his  title,  in  which  he  has  undertake^ 
to  give  what  he  calls  "  the  history  of  the  whole  matter."     It  is 
as  follows : 

"  In  reply,  I  must  give  you  the  history  of  the  whole  matter. 
In  1829, 1  think,  I  made  arrangement  with  Rowland  G.  Hazard, 
Low  &  Fenner,  and  Christopher  Lippitt,  to  furnish  stock  to 
Christopher  Lippitt  under  the  contract  made  by  R.  G.  Hazard 
&  Co.,  and  Christopher  Lippitt,  they  agreeing  to  give  me  one 
half  of  the  profits  for  doing  the  business.  We  went  on  in  that 
way,  until  I  made  the  purchase  of  the  machinery,  after  which  I 
became  sole  owner  and  went  on  under  the  contract.  At  the  time 
of  R.  G.  Hazard  &  Co.'^  failure,  they  owed  me  five  or  six  thou- 
sand dollars,  due  by  note,  and  the  consideration  of  the  contract 
or  bill  of  sale  was  those  notes,  so  far  as  they  were  required ;  that 
is,  the  agreement  was  that  that  bill*bf  sale,  so  far  as  it  went, 
should  go  to  cancel  these  notes.  The  notes  thus  cancelled,  it  is 
my  impression,  were  8urrena3red  to  R.  G.  Hazard,  as  agent  for 
the  assignees.  1  can't  say  that  Mr.  Hazard  acted  as  agent  of 
the  assignees  when  I  surrendered  the  notes  to  him :  he  did  when 
the  contract  was  made.  I  can't  remember  when  I  surrendered 
the  notes  to  Mr.  H.,  nor  how  many  of  them  there  were.  I  could 
ascertain,  if  time  were  allowed." 

This  is  perfectly  explicit,  except  on  xfne  points,  and  that  is, 
whether  the  transfer  to  him  was  an  absolute  sale,  extinguishing 
the  notes,  or  by  way  of  collateral  security  for  the  notes.  A  close 
examination  of  his  statement  will  tend  to  show  it  to  have  been 
the  latter. 

He  says,  "  the  consideration  of  the  contract,  or  bill  of  sale,  was  % 
those  notes,  so  far  as  they  were  required ;  that  is,  the  agreement 
was,  that  that  bill  of  sale,  so  far  as  it  went,  should  go  to  cancel 
those  notes." 

But,  if  the  consideration  of  the  sale  was  the  extinguishment 
of  the  notes,  what  is  meant  by  its  extinguishing  them,  so  far  as  it 
went?  This  language  is  intelligible,  if  the  agreement  was  that 
he  should  work  out  his  debt  through  this  contract  with  Lippitt. 
In  such  case,  the  bill  of  sale  might  be  said  to  extinguish  the  notes 
so  far  as  it  wen); ;  that  is,  so  far  as  it  should  prove  to  be  effect- 
ual for  that  purpose.  And  this  construction  is  much  strength- 
ened by  the  fact  that  he  does  not  profess  to  have  surrendered 
any  of  the  notes  at  or  about  the  time  when  the  transfer  was 
made  to  him,  and  there  is  no  reason  to  believe  he  did  so  before 
his  debt  was  paid.  Taking  this  statement  of  Almy,  iri  connec- 
tion with  his  repeated  declarations  to  the  Lippitts  and  his  con- 
duct in  reference  to  this  property,  we  cannot  doiibt  that  the  trans- 
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fer  waa  made  solely  to  enable  him  to  obtain  payment  of  thesQ 
notes  by  means  of  the  contract  with  Lippitt,  and  that  payment 
was  thus  obtained 

Other  questions  have  been  made  in  the  case,  which  we  have 
not  fonnd  it  necessary  to  decide.  Onr  opinion  is  that  the  decree 
of  the  Circuit  Court  should  be  reversed  and  the  bill  dismissed 
with  costs. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  District  of 
Rhode  Island,  and  was  argued  by  counsel.  On  consideration 
whereof,  it  is  now  here  ordered,  adjudged,  and  decreed  by  this 
court,  that  the  decree  of  the  said  Circuit  Court  in  this  cause  be, 
and  the  same  is  hereby,  reversed,  with  costs ;  and  that  this  cause 
be,  and  the  same  is  hereby,  remanded  to  the  said  Circuit  Court 
with  directions  to  dismiss  the  bill  of  complaint  with  costs. 


Andrew  Erwin,  Appellant,  v.  William  S.  Parhant,  James 
Dick,  and  Henry  R.  W.  Hill. 

Where  a  bill  in  chancery  states  that,  at  an  execution  sale,  which  waq  u^Ieged  to  have 
been  open  and  fair,  the  complainant  purchased,  for  tiie  anm  of  $60u,  certain  pro- 
missory notes  secured  by  mortgage,  omonntinff  in  the  whole  to  $2^,000,  and  the  bill 
was  demurred  to,  and  the  demurrer  sustained  by  the  Cixcuit  Court,  this  judgm.ent 
must  be  rerersed. 

Mere  inadequacy  of  price  does  not,  of  itself,  furnish  a  sufficient  reason  for  diimissing 
the  bill,  or  deciding  that  the  complainant  was  entitled  to  no  relief  whatever. 

This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Louisiana,  sitting  as  a  court  of 
equity. 

It  came  up  upon  a  demurrer  to  a  bill  filed  by  Andrew  Erwin, 
which  demurrer  was  sustained  by  the  court,  and  the  bill  dis- 
missed with  costs.  The  facts  set  forth  in  the  bill,  arranged  in 
chronological  order,  were  as  follows:-— 

In  the  year  1839,  James  M.  Wall,  a  citizen  of  the  State  of 
Mississippi,  appears  to  have  been  in  possession  of  two  planta- 
tions  in  Louisiana ;  and  on  the  16th  of  November,  in  that  year, 
sold  them,  together  with  the  stock  and  slaves  upon  them,  to 
William  8.  Parham,  for  a  sum  amounting  very  nearly  to  $300,- 
000.  Of  this  consideration,  $35,200  were  in  cash,  and  the  resi- 
due in  thirteen  promissory  notes,  each  for  the  sum  of  $20,369.23, 
payaDle  on  the  1st  of  January,  1842, 1843,  1844,  1845, 1846, 
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1847, 1848,  1849, 1850,  1851,  1852, 1853,  1854.  These  notes 
wexfi  drawn  in  favor  of  Wall,  made  payable  and  negotiable  at 
the  Citizens  Bank  of  New  Orleans,  and  were  indorsed  **«« 
varietur^^  by  the;  notary  before  whom  the  deed  was  acknow- 
ledged, and  secured  by  a  mortgage  of  the  property.  It  was  fur- 
ther stipulated  in  the  deed,  that  Parham  was  to  settle  all  claims 
against  the  property,  and  have  a  credit  upon  the  notes  for  what- 
ever sums  he  might  pay.  A  list  of  the  mortgages  outstanding 
upon  the  property  was  waived  by  the  parties,  because,  as  was 
stated  in  the  deed, "  Paiham  was  advised  of  the  mortgages  ex- 
isting on  said  property."  The  list  nowhere  appeared  in  the 
record. 

In  1842  Wall,  being  a  resident  of  Mississippi,  was  sued  in 
the  Circuit  Court  of  the  United  States  for  that  district,  by  one 
William  M.  Beal,  a  resident  and  citizen  of  Louisiana ;  and  a 
judgment  was  recovered  at  the  May  term  in  said  suit  for 
$2,369.13.  An  execution  was  issued  upon  this  judgment  against 
Wall,  which  was  returned  "  nulla  bonaJ^ 

On  the  1st  of  August,  1842,  Parham  conveyed  to  his  mother, 
Elizabeth  Jane  Parham,  who  was  also  the  mother  of  Wall,  all 
the  property  which  had  been  conveyed  to  him  by  Wall  on  the 
16th  of  November,  1839.  The  consideration  for  this  deed  was, 
that  the  grantee  should  pay  the  thirteen  promissory  notes  above 
mentioned  (except  the  stim  of  $18,000,  which  was  st&ted  to 
have  been  paid  on  account  of  them) ;  that  the  grantee  should 
also  pay  to  one  W.  Ford,  Jr.,  $6,986.52,  which  Parham  owed 
in  three  separate  notes,  and  should  also  pay  sundry  small  debts, 
not  exceeding  in  the  whole  five  thousana  dollars. 

On  the  20th  of  November,  1845,  Beal  filed  a  petition  in  the 
Ninth  District  Court  of  the  State  of  Louisiana,  setting  forth  the 
judgment  which  he  had  rocovejred  against  Wall  in  the  State  of 
Mississippi,  and  praying  that  it  might  be  made  executory  in  Lou- 
isiana. An  order  of  seizure  and  sale  was  accordingly  granted, 
and,  on  the  19th  of  January,  1846,  a  writ  of  fieri  facias  was 
issued  to  the  sheriff  of  the  parish  of  Madison,  commanding  him 
to  seize  all  and  singular  the  property  movable  or  immovable, 
rights  and  credits  of  Wall  within  his  parish. 

On  the  24th  of  January,  1846,  the  sheriff  levied  this  execution 
upon  the  thirteen  promissory  notes  above  described. 

On  the  first  Saturday  in  May,  1846,  the  said  sheriff,  after 
having  carefully  and  strictly  observed  and.  complied  with  and 
performed  all  the  solemnities  and  formalities  required  by  the  law 
and  the  statute  in  such  case  made  and  provided,  sold  two  of  the 
thirteen  promissory  notes,  viz.,  the  two  which  were  due  on  Ist 
January,  1846  and  1847,  to  Andrew  Erwin,  the  appellant,  and 
one  John  W.  Nixon,  as  equal  proprietors,  for  the  sum  of  $300| 
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that  being  the  last  and  highest  bid,  and  conveyed  the  same  to 
the  purchasers  in  due  form  of  law. 

On  the  same  day,  and  after  the  above  sale,  the  sheriff  exposed 
to  sale  the  remaining  eleven  notes,  which  were  purchased  by 
Erwin  alone,  and  a  deed  executed  for  them  by  the  sheriff 

On  the  31st  of  January,  1846,  between  the  seizure  and  sale, 
Wall  acknowledged,  before  a  notary-public,  that  he  was  indebted 
to  Vick  and  Hill  in  the  sum  of  $35,979.53 ;  that  he  had  given 
them  his  promissory  note  for  that  amount,  due  on  1st  April 
following;  and  that,  to  secure  the  payment  thereof,  he,  on  that 
day,  pledged,  transferred,  and  delivered  to  said  Dick  and  Hill, 
two  of  the  thirteen  notes  above  mentioned,  viz.,  those  which 
were  due  on  1st  January,  1845  and  1846,  respectively. 

In  the  mean  time,  but  when  the  record  did  not  show  exactly, 
Elizabeth  Parham,  the  mother,  died,  leaving  Parham  and  Wall 
her  heirs  at  law. 

At  some  period  subsequent  to  the  above  transactions,  but 
when  the  record  did  not  show,  Dick  and  Hill  sot  possession  of 
the  rest  of  the  thirteen  promissory  notes,  two  of  wluch  had  been 
pledged  to  them  by  Wall,  as  above  stated. 

On  the  2d  of  January,  1847,  Dick  and  Hill,  being  thus  in  pos- 
session of  the  notes,  caused  the  mortgaged  property,  for  the 
purchase  of  which  the  notes  were  given,  to  be  levied  upon  and 
seized  by  the  sheriff  of  the  parish  of  Madison,  and  exposed  to 
sale  at  public  auction.  They  became  the  purchasers  at  the  sale 
for  the  sum  of  $50,000. 

On  the  26th  of  February,  1047,  Erwin  filed  his  bill  in  the 
Circuit  Court  of  the  United  States  for  Louisiana,  setting  forth, 
in  great  detail,  the  above  facts ;  f.nd  averring  that  Nixon  had 
sold  his  half  of  the  two  notes  purchased  by  him  and  Erwin 
conjointly,  to  some  person  unknown.  The  bill  charged  Dick 
and  Hill  with  a  corrupt,  fraudulent,  and  iniquitous  combination 
and  conspiracy,  to  and  with  Wall,  to  cheat,  defraud,  and  injure 
the  creditors  of  Wall,  and  especially  the  complainant  It  aver- 
red, that  Dick  and  Hill  were  the  creditors  of  Wall  (if  at  all) 
only  for  advances  made  upon  crops,  which  advances  had  been 
fully  paid ;  that  the  sale  by  them  of  the  mortgaged  property 
was  therefore  wholly  unnecessary ;  that  the  sum  of  (50,000  was 
an  inadequate  price ;  that,  if  they  had  a  daim  upon  Wall  for 
a  sum  less  than  (50,000,  the  residue,  ^fter  paying  themselves^ 
ought  to  be  shared  amongst  the  creditors  of  Wall,  amongst 
whom  the  complainant  was  one ;  that  Wall  was  in  the  enjoy- 
ment of  all  the  large  revenues  from  the  property.  The  bill  then 
prayed  that  Parham  should  be  adjudged  to  pay,  &c.,  and  in 
default  thereof  that  the  property  might  be  sold.  It  further 
prayed  for  an  injunction  upon  ^Par ham,  Dick,  and  Hill,  forbidding 
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them  from  selling  the  property,  or  disposing  in  any  manner  of 
any  of  the  revenues  or  crops. 

An  injmiction  was  granted,  and  the  defendants  appeared  and 
answered ;  bnt  afterwards  withdrew  their  answers  and  demurred 
to  the  bilL 

On  the  8th  of  February,  1848,  the  CSrcuit  Court  dissolved  the 
injunction,'  and  dismissed  the  bill,  with  costs ;  whereupon,  the 
complainant  appealed  to  this  court 

It  was  argued  by  Mr,  Johnson^  who  made  the  following 
points : 

1.  That  the  notes,  from  1  to  13,  inclusive,  by  virtue  of  the 
executory  process  of  seizure  and  sale  and  purchase,  averred  in 
the  bill,  became  the  property  of  the  complainant  in  .his  own 
right  as  to  eleven  of  them,  and  to  one  half  of  the  other  two ; 
the  other  half  having  been  originally  in  J.  W.  Nixon. 

2.  That,  as  such  owner  of  said  notes,  he  had  a  specific  lien 
upon  the  property,  real  and  personal,  mentioned  in  the  bill. 

3.  That,  upon  that  grouna  alone,  as  well  as  upon  the  ground 
of  discovery,  he  had  a  right  to  the  relief  prayed. 

4.  That  he  was  entitled  to  relief,  also,  upon  the  ground  of 
the  cozrupt  combination  and  conspiracy  between  the  defendants, 
Dick  and  Hill,  and  James  M.  Wall,  to  defraud  the  complainant, 
as  well  as  upon  the  ground  of  like  combination  and  conspiracy 
between  Dick  and  mil  and  William  S.  Parham,  to  defraud  the 
creditors  of  said  Wall. 

6.  That  if  the  property,  subject  to  the  incumbrance  of  said 
notes,  is  not  in  the  hands  of  Dick  and  EQll  responsible  for  the 
whole  amount  of  the  notes,  it  is  at  least  responsible  in  the  pro- 
portion that  said  amount  bears  to  the  sum  of  {35,979.79,  with 
the  interest  thereon,  being  the  amount  of  the  note  made  by 
Wall  to  Dick  and  Hill,  dated  31st  January,  1846. 

6.  The  rule  established  in  5  Peters  and  11  Gill  &  Johnson,  is 
that  if,  besides  inadequacy  of  price,  there  be  suspicion  of  fraud, 
equity  will  leave  the  party  to  his  remedy  at  law.  But  here  there 
is  nothing  but  mere  inadequacy  of  price.  We  bought  at  a 
judicial  sale,  and  all  the  preliminary  steps  required  by  law  are 
alleged  in  the  bill,  and  admitted  by  the  demurrer  to  have  been 
taken. 

Mr.  Justice  CATRON  delivered  the  opijnion  of  the  court 
This  case  comes  up  from  the  equity  side  of  the  Circuit  Court 
for  the  Fifth  Circuit  and  District  of  Louisiana,  by  appeal  from  a 
decree  supporting  a  demurrer  to  a  bill  of  complaint  filed  by  the 
present  appellant 

The  bill,  filed  24th  February,  1847,  states,  in  substance,  that 
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in  the  year  1842,  one  "William  M  Beal,  a  resident  of  the  city  of 
New  Orleans,  obtained  jud^ent  in  the  United  States  Circoit 
Coart  for  the  Southern  District  of  Mississippi,  ac^ainst  James  M. 
Wall,  for  the  sum  of  $2,265.13  besides  costs.  That  upon  this 
judgment  execution  was  issued  in  the  last-mentioned  district, 
where  Wall  then  resided,  and  that  such  execution  was  returned 
^  nulla  bona?^  That  subsequently,  and  in  the  year  1845,  this 
judgment  being  in  full  force  and  unpaid,  Beal  filed  his  petition 
in  the  Ninth  District  Court  of  the  State  of  Louisiana,  held  in  and 
for  the  parish  of  Madison,  setting  forth  the  judgment  and  pray- 
ing that  by  the  law  of  Louisiana  it  might  be  made  executory 
in  that  State,  and  that  process  thereon  might  bp  granted  him 
against  all  the  property,  real  and  personal,  rights  and  oredits  of 
Wall,  in  the  State  of  Louisiana,  and  that  they  might  be  applied 
to  the  satisfaction  of  his  rightful  claim.  That  executory  pro- 
cess was  granted  by  the  court  so  petitioned,  and  that  in  pur- 
suance of  an  order  of  seizure  and  sale  thereupon  made,  a  writ 
of fL  fa.  was,  on  or  about  the  19th  March,  lo46,  issued  to  the 
sheriff  of  the  parish  of  Madison,  commanding  him  to  seize  all 
the  property,  rights  and  credits  of  Wall,  within  his  parish,  and 
to  sell  them  for  the  liquidation  of  the  aforesaid  judgment  That 
in  accordance  herewith,  the  sheriff  did,  on  the  S^th  January, 
1846,  seize  all  the  right,  title  and  interest  of  WaU,  in  and  to 
thirteen  certain  promissory  notes,  each  and  all  of  them  bearing 
date  on  the  16th  January,  1839,  each  for  the  sum  of  $20,369.23, 
payable  respectively  on  the  l&t  of  January,  1842,  and  upon  each 
succeeding  1st  of  January  until  and  including  the  1st  of  January, 
1854.  Each  and  all  of  these  notes  being  signed  and  executed 
by  William  S.  Parham  to  and  in  favor  of  James  M.  Wall,  and 
paraphed  "ne  varietur  ^^  by  A.  J.  Lowry,  Esq.,  Notary-Public  in 
and  for  the  parish  of  Madison,  in  order  to  identify  the  said  notes 
with  an  act  of  mortgage  and  sale,  passed  before  said  Lowry  on 
16th  November,  1839,  between  WUliam  S.  -Parham  as  vendee, 
and  James  M.  Wall,  as  vendor,  by  which  deed  the  payment  of 
these  thirteen  notes  bore  a  mortgage  and  privilege  upon  cer- 
tain property,  movable  and  immovable,  in  said  deed  described, 
together  with  all  and  singular  the  mortgage,  liens  and  privileges 
by  said  deed  created,  or  which,  by  operation  and  efTcct  of  law, 
subsisted  to  and  in  favor  of  James  M.  Wall. 

That  the  sheriff  did  advertise  the  property  so  seized  for  the 
satisfaction  of  the  judgment  in  favor  of  Beal ;  and  on  the  first 
Saturday  of  May,  1846,  having  complied  with  all  the  requisites 
of  the  law,  exposed  for  sale,  at  public  auction,  two  of  the  pro- 
missory notes,  viz. :  those  falling  due  the  1st  of  .January,  in  the 
years  1846  and  1847 ;  and  that  these  two  notes  were,  for  the 
sum  of  $300,  purchased  by  this  appellant  and  one  John  W. 
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Nixon  conjointly,  together  with  all  the  right,  mortgages,  equities 
and  privileges  appertoining  thereto,  that  hding  the  last  and  high- 
t6u  bid.  Whereupon  said  two  notes,  together  with  all  the  mort> 
gages,  Scc^  pertaining  to  them,  were  conveyed  by  the  sheriff  to 
the  appellant  and  said  John  W.  Nixon. 

That  at  the  same  time,  the  eleven  other  of  the  said  notes  were, 
for  the  further  sum  of  0300,  sold  and  conveyed  by  the  sheriff  to 
the  appellant,  toother  with  all  and  singular  the  equities,  &c, 
attaching  to  them.  The  following  is  the  sheriffs  return  on  the 
execution,  exhibited  as  part  of  the  bill. 

"  Received  on  the  19th  day  of  January,  1846,  and  executed  on 
the  24th  day  of  January  of  the  same  year,  by  attaching,  in  the 
hands  of  'William  8.  Parham,all  the  notes  described  in  the  notice 
of  seizure,  and  by  seizing  the  same  as  described  in  the  said  notice 
of  seizure,  by  virtue  of  the  within  writ;  and  after  having  adver* 
tiocd  the  same  for  the  space  of  fifteen  clear  days,  the  sale  to  take 
place  on  the  first  Saturday  of  March,  1846,  and  on  which  first 
Saturday  of  March,  1846,  I  proceeded  to  offer  the  same  for  sale 
for  cash,  after  causing  the  same  to  be  appraised,  and  no  person 
present  bid  for  said  property  two  thirds  of  the  appraisement  of 
the  same,  no  sale  was  affecced.  Wherefore  I,  the  sherifi^  readver- 
tised  the  same  upon  a  credit  of  twelve  months,  for  the  space 
of  thirty  clear  days,  the  sale  to  take  place  on  thefirst  Saturday 
of  May,  1846,  on  which  said  first  Saturday  of  May,  1846, 1,  the 
said  sheriff,  proceeded  to'  offer  the  said  property  for  sale  upoi^  a 
credit  of  twelve  months,  at  the  court-house  door  in  Richmond, 
La.,  and  J.  J.  Amonette  being  present  and  acting,  as  afi[ent  for 
Andrew  Erwin,  and  Robert  Oarland  being  present  and  acting 
as  agent  for  John  M.  Nixon,  bid  for  the  notes  described  in  said 
notice  of  seizure,  due  1st  January,  1846,  and  1st  January,  1847, 
the  sum  of  0300,  which  being  the  last  bid  or  offer  made,  the 
same 'was  struck  off  and  adjudicated  to  the  said  Erwin  and  Nixon, 
at  and  for  the  said  sum  of  $300;  and  at  the  same  above-de- 
scribed day  1,  the  said  sheriff,  proceeded  to  offer  the  eleven  other 
notes,  as  described  in  the  notice  of  seizi  re  annexed  hereto  and 
made  a  part  6f  this  return,  on  the  terms  and  conditions  above 
described,  and  no  person,  being  present,  bid  therefor  two  thirds 
of  the  appraised  value  of  the  said  property,  no  sale  was  effected. 
Whereupon  I,  the  said  sheriff,  readvertised  the  same,  the  sale 
to  take  place  at  the  tbwn  of  Richmond  aforesaid,  on  the  first 
Saturday  of  May,  1846,  upon  a  credit  of  twelve  months,  for  the 
space  of  thirty  clear  days ;  I,  the  said  sheriff,  proceeded  to  offer, 
on  the  said  first  Saturday  of  May,  1846,  at  the  town  of  Rich- 
mond aforesaid,  the  said  property ;  and  James  J.  Amonette  being 
present,  and  acting  as  agent  for  Andrew  Erwin,  bid  therefor  the 
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sum  of  $300,  which  being  the  last  and  highest  bid  or  offer  made, 
I,  the  said  sheriff,  struck  off  and  adjudicated  the  said  property  to 
the  said  Andrew  Erwin,  at  and  for  the  said  sum  of  $3CfO ;  and 
the  said  Amonette,  acting  as  counsel  for  the  plaintiff  herein,  has 
authorize  me,  the  sheriff  to  credit  this  writ  the  amount  of  each 
of  said  bids,  $600. 
^  Richmond,  La.,  May  13, 1846." 

That  at  the  time  of  the  seizure  of  all  these  several  promissory 
notes,  they  were  in  the  possession  or  control  of  James  M.  Wall, 
and  he  was  at  that  time  invested  with  all  the  liens,  equities,  5^., 
pertaining  to  them. 

That  of  all  the  proceedings  of  the  sheriff  of  Madi39n,  by  vir- 
tue of  this  execution,  and  of  the  sale  of  the  several  notes  to  the 
appellant  and  Nixon,  both  Wall  and  Parham,  and  all  claiming 
under  them,  had  due  legal  and  constructive  notice. 

That  Nixon  had,  a  few  weeks  before  the  filing  of  the  bill,  part- 
ed with  all  his  interest  in  the  two  notes  which  he  had  purchased 
conjointly  with  the  appellant,  to  some  person  unknown  to  the 
appellant. 

The  bill  then  states,  that  on  or  about  the  16th  of  November, 
1839,  James  M.  Wall  was  seized  and  possessed  of  two  large  and 
valuable  plantations,  of  a  groat  number  of  negroes,  and  of  a 
large  stock  and  all  the  utensils,  &c.,  pertaining  to  so  extensive 
an  estate ;  aad  being  so  seized  and  possessed,  he,  on  the  day  and 
year  last  mentioned,  conveyed  Mie  same  to  William  S.  Parham, 
in  consideration  of  the  sum  of  ^299,999.99,  of  which  a  portion 
was  paid  in  cash,  and  the  rest  was  represented  by  the  thirteen 
several  promissory  notes  above  referred  to. 

That  notwithstanding  James  M.  Wall  and  all  claiming  under 
him  had  legal  and  constructive  notice  of  the  sheriff's  seizure  on 
the  24th  of  January,  1846,  of  these  various  promissory  notes,  yet 
the  said  Wall  did,  on  the  31st  of  January  of  the*  same  year,  exe- 
cute his  promissory  note  to  James  Dick  and  Henry  R.  W.  Hill 
for  $1,8-46.46,  payable  on  the  1st  of  April,  I8^t6,  and,  as  security 
therefor,  pledged  those  two  of  the  notes  of  Parham  in  favor  of 
Wall,  falling  due  the  1st  January,  1&15,  ana  1st  January,  1846. 

The  bill  further  states,  that  within  a  few  weeks  before  the 
date  thereof,  the  said  Dick  and  Hill  had  become  possessed  of 
the  eleven  other  notes,  but  by  wha^  means  Ihe  appellant  knows 
hot  That  said  Dick  and  Hill  had  recently  discharged  William 
S.  Parham  from  all  liability  to  Wall,  or  any  person  or  per- 
sons claiming  under  said  Wall.  That  the  notes  of  Par  nam,  in 
favor  of  WaU,  and  above  referred  to,  cannot  be  met  by  the 
drawer  unless  the  property  purchased  by. him  of  Wall,  and 
charged  vdth  the  payment  thereof,  be  subjected  to  their  liquida- 
tion« 
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That  the  said  Dick  and  Hill,  being  possessed  of  the  said  thirteen 
promissory  notes,  and  professing  to  act  in  virtue  of  the  mort- 
gages, equities,  and  liens  pertaining  to  such  notes,  had,  on  the  2d 
of  January,  1847,  levied  upon,  seized,  and  at  public  auction 
sold  to  themselves,  as  highest  biddei^,  the  property  charged  with 
the  payment  of  these  notes,  for  the  sum  of  $50,000 ;  but  the 
complainant  cannot  state  by  virtue  of  and  for  what  particular 
note  or  notes. 

That  the  sum  of  $50,000,  the  eMesed  consideration-money  for 
this  sale,  was  less  than  one  third  of  the  real  value  of  the  property 
sold. 

The  bill  alleges  that  the  proceedings  between  Dick  and  Hill  and 
Wall,  and  between  Dick  and  Hill  and  Parham,  were  the  result  of 
combination  and  conspiracy  to  defraud  the  complainant.  That 
on  the  1st  of  August,  1843,  William  S.  Parham,  by  deed,  con- 
veyed to  Mrs.  Elizabeth  Jane  Parham,  (the  mother  of  the  said 
Parham  and  of  James  M.  Wall,)  aU  ana  singular  the  property, 
real  and  personal,  which  in  the  year  1839  had  been  conveyedby 
said  Wall  to  said  Parham,  for  and  upon  consideration,  amongst 
others,  that  the  said  Elizabeth  Jane^  Parham  would  discharge 
the  thirteen  promissory  notes  charged  upon  the  property,  but 
that  the  said  Elizabeth  Jane  Parham  was  at  the  time  of  this 
conveyance  aged  and  infirm,  and  without  any  other  means  of 
paying  for  the  property  than  by  the  profits  of  the  property  itself; 
charges  said  conveyance  to  be  fraudulent  and  voia  as  to  the 
creditors  of  Wall  or  Parham ;  that  it  could  interpose  no  hin- 
derance  to  complainant's  recovery.  That  Elizabeth  Jane  Par- 
ham died  in  the  year  1844,  leaving  William  S.  Parham  and 
James  M.  Wall  her  heirs  at  law. 

The  bill  alleges,  that  the  property  in  question,  and  upon  which 
the  notes  arc  a  Hen,  is  not  adequate  security  for  their  payment, 
unless  all  the  revenues,  issues,  and  profits  of  the  estate  be  appro- 

?riated  to  their  liquidation.  That  since  the  sale  of  the  estate  to 
Wham,  such  propertv  has  ^atly  depreciated,  and  that  it  would 
not,  at  the  time  of  bill  filed,  bring  at  public  sale  aiw  thinfi[  like 
its  real  and  just  value.  That  the  revenues  and  profits  of  the  es- 
tate are  firom  $20,000  to  $30,000  per  year.  That  ever  since  the 
conveyance  to  Mrs.  Elizabeth  Jane  Parham,  James  M.  Wall  and 
William  S.  Parham  have  resided  upon  the  estate ;  the  first  hav- 
ing the  sole  management  and  control  of  the  property,  its  issues 
and  profits,  and  both  deriving  their  maintenance  and  support 
therefrom. 

The  bill  claims,  that  if  the  sale  by  Dick  and  Hill  was  lawful 
and  in  good  faith,  that  the  proceeds  of  that  sale  should  be  dis- 
tiibuted  pro  rata  among  the  several  thifteen  promissory  notes ; 
and  after  propounding  intenogatories,  pmys  the  court  to  award 
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to  the  complainant  the  possession  of  the  thirteen  promissory 
notes,  and  that  he  be  decreed  to  have  all  the  liens  and  privileges 
pertaining  to  said  notes :  That  the  conveyance  to  Mrs.  fSlizabeth 
Jane  Parham  be  set  aside.  That  the  sale  of  the  2d  January, 
1847,  under  which  Dick  and  Hill  claim,  be  declared  null ;  that 
a  receiver  be  appointed,  and  that  the  defendants  be  restrained 
by  injunction  irom  intermeddling  with,  or  disposing  of,  the  pro- 
perty in  question,  or  using  or  disposing  of  any  of  the  said  thit- 
teen  promissory  notes. 

On  the  5th  of  March,  1847,  a  writ  of  injunction  was  granted, 
and  afterwards  answers  were  put  in  by  the  defendants,  but  were 
subsequently  withdrawn,  by  agreement  of  counsel,  and  a  de- 
murrer filed,  alleging  that  the  bill  made  out  no  title  to  the  dis- 
covery sought  in  the  interrogatories,  and  did  not  contain 
sufficient  matter  of  equity  to  establish  the  claim  for  relief. 

The  hearing  coming  on  upon  bill  and  demurrer,  on  the  8th  of 
February,  1848,  the  demurrer  was  sustained,  the  injunction  dis- 
solved, and  the  bill  dismissed  with  costs,  and  from  this  decree 
the  complainant  below  prosecuted  an  appeal  to  this  court 

The  appellant  contends : 

1-  That  the  notes  from  one  to  thirteen  inclusive,  by  virtue  of 
the  executory  process  of  seizure,  sale,  and  purchase,  averred  in 
the  bill,  became  the  property  of  the  complainant  in  his  own  right 
as  to  eleven  of  them,  and  to  one  half  of  the  other  two,  the  otheic 
half  having  been  originally  in  J.  W.  Nixon. 

2.  That  as  such  owner  of  said  notes,  he  had  a  specific  lien 
upon  the  property,  real  and  personal,  mentioned  in  the  bill. 

3.  That  upon  that  ground  alone,  as  well  as  upon  the  ground 
of  discovery,  he  had  a  right  to  the  relief  prayed. 

4.  That  he  was  entitled  to  rehef  also  upon  the  ground  of  the 
corrupt  combination  and  conspiracy  between  the  defendantd, 
Dick  and  Hill  and  James  M.  Wall,  to  defraud  the  complainant, 
as  well  as  upon  the  ground  of  like  combination  and  conspiracy 
between  Dick  and  Hill  and  William  S.  Parham  to  defraud  the 
creditors  of  said  Wall. 

5.  That  if  the  property  subject  to  the  incumbrance  of  said 
notes  is  not  in  the  hanus  of  Dick  and  Hill  responsible  for  the  whole 
amount  of  the  notes,  it  is  at  least  responsible  in  the  proportion 
that  said  amount  bears  to  the  sum  of  (35,979.79,  with  the  in- 
terest thereon,  heins  the  amount  of  the  note  made  by  Wall  to 
Dick  and  Hill,  dated  31st  January,  1846, 

No  counsel  appeared  for  the  appelleed,  Dick,  Hill,  and  Parham ; 
and  as  it  does  not  appear  by  the  demurrer  on  what  grounds  of 
defence  the  respondents  relied  in  the  Circuit  Court,  or  wherefore 
the  court  dismissed  the  bill,  we  have  examined  for  ourselves,  so 
far  as  we  were  enabled,  whether  any  legal  defect  exists  in  the 
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proceeding  and  process  under  which  the  notes  were  seized  and 
■old.  The  bill  alleges  that  all  the  steps  taken  were  in  due  form 
of  law ;  nor  is  any  thing  found  in  its  statements  contrary  to  the 
laws  of  Louisiana,  so  far  as  we  can  asceHain,  that  will  render 
the  sale  void. 

And  as  the  bill  stands  on  demurrer,  and  nothing  beyond  its 
allegations  can  be  considered,  it  is  not  possible  for  us  to  say  that 
the  complainant  is  entitled  to  no  relief  at  all,  and  therefore  dismiss 
his  bill.  He  paid  only  six  hundred  dollars  for  these  thirteen 
notes,  calling,  m  the  aggregate,  for  0260,000 ;  but  this  was  paid 
on  an  execution  sale,  admitted  b^  the  demurrer  to  have  been 
open  to  competition,  regular  and  fair.  The  {)ayer,  Parham,  may 
haVe  been  insolvent,  and  the  mortgage  of  no  value  for  want  of  title 
in  the  mortgagor.  In  such  event  no  startling  inadequacy  of 
price  could  be  predicated  of  the  enormous  disparity  between  the 
nominal  amount  of  the  notes,  and  the  price  paid  for  them.  Com* 
plainant  is  entitled  to  relief  as  the  case  now  stands,  certainly  to 
the  extent  of  the  six  hundred  dollars,  and  interest  on  it ;  and  he 
having  a  right  of  possession,  and  owning  the  judgment,  jt  is  not 
perceived  how  he  could  be  deprived  of  the  notes  until  his  whole 
judgment  was  satisfied.  Or,  his  rights  may  extend  to  an  en- 
forcement of  the  mortgage  and  all  the  notes.  We  deem  it  use- 
less further  to  speculate  on  these  matters  at  present 

On  the  other  hand,  the  execution  sale  may  be  void  for  reasons 
that  can  be  brought  out  in  evidence,  but  which  are  not  now 
open  to  controversv,  because  the  bill  alleges  that  the  proceeding 
under  which  complainant  purphased  was  regular  and  bond  fide. 
Or  again,  because  of  want  of  title  in  Wall  to  the  notes  and 
mortgaged  property  at  the  date  of  the  levy  and  sale.  These 
matters,  or  any  others  set  up  in  defence,  respondents  may  bring 
forth  by  their  answer  if  they  chink  proper  to  do  so. 

All  we  mean  now  to  say  is,  that  complainant  has  made  a 
primd  facie  case  for  answer  and  for  relief;  and  it  is  the 
duty  of  respondents,  if  they  mean  to  aefend,  to  meet  that 
case  by  answer,  and  to  show,  if  they  can,  that  no  relief  should  be 
granted ;  or,  if  any,  to  what  modified  extent  compared  with  the 
entire*  relief  prayed.  We  therefore  feel  ourselves  bound  to  re- 
verse the  decree,  and  to  overrule  the  demurrer,  with  leave  to 
respondents  to  answer  in  the  Circuit  Courti  when  this  cause 
is  returned  there  on  our  mandate. 

Mr.  Justice  NELSON  dissented. 

I  am  unable  to  assent  to  the  decision  of  a  majority  of  the 
court  in  this  case. 

The  complainant  has  purchased,  at  sheriff's  sale,  thirteen 
promissory  notes,  given  as  part  of  the  purchase-money  upon  a 
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sale  of  a  large  plantation  and  slaves ;  and  secured  by  mortgage 
on  the  same  to  an  amount  exceeding  $260,000  for  the  small  sunt 
of  $600 ;  and  asks  the  interposition  of  the  extraordinary  powers 
of  this  court  on  the  equity  side  to  aid  hi'n  in  realizing  this  enor^ 
mous  speculation. 

I  think  he  should  be  left  to  his  remedy  at  law,  and  this,  upon 
the  established  course  of  proceeding  of  a  court  of  chancery  in 
these  cases. 

In  Seymour  t^.  Delancey  and  others,  (6  Johns.  Ch.  R.  222,)  Chan- 
cellor Kent  held  that  a  specific  performance  of  a  contract  of  sale 
is  not  a  matter  of  coarse ;  but  rests  entirely  on  the  discretion  of  the 
court,  upon  a  view  of  all  the  circumstances.  *  And  that  though 
mere  inadequacy  of  price,  independent  of  other  Circumstances, 
is  not,  of  itself,  sufficient  to  set  aside  the  transaction ;  yet  it  may 
be  sufficient  to  induce  the  court  to  stay  the  exercise  of  its  discre-^ 
tionary  power  to  enforce  a  specific  performance.  All  the'  cases 
on  this  subject  will  be  found  reviewed  in  that  case ;  and,  also» 
by  Chief  Justice  Savage  in  the  Court  for  the  Correction  of  Em>rs, 
where  the  decree  in  that  case  was  affirmed.   6  Cow.  446. 

The  Chancellor,  after  having  referred  to  many  of  the  cases 
particularlv,  observed  that  these  cases  show  the  antiquity  of  the 
doctrine  of  the  court;  and  that  the  power  of  awarding  the  spe- 
cific execution  of  contracts,  for  the  sale  of  land,  rested  in  sound 
judicial  discretion,  and  was  not  to  be  applied  to  cases  that  were 
hard,  or  unfair,  or  unreasonable,  or  founded  on  very  inadequate 
considerations. 

The  strong  ground  against  enforcing  a  contract,  where  the 
consideration  is  so  inadequate  as  to  render  it  a  heurd  bargain, 
and  an  unequal  and  unreasonable  bargain,  is  that,  if  a  court  of 
equity  acts  at  all,  it  must  act  ex  vigvre^  and  carry  the  contract 
into  execution  with  unmitigated  severity ;  whereas,  if  the  party 
be  sent  to  law,  io  submit  his  case  to  a  jury,  relief  can  be  afforded 
in  damages,  with  a  moderation  agreeable  to  equity  and  good 
conscience,  and  when  the  claims  and  pretensions  of  each  party 
can  be  duly  attended  to,  und  be  permitted  to  govern  the  assess- 
ment 

In  the  case  before  us,  if  the  court  undertakes  to  give  relief,  it 
would  seem,  from  the  established  rules  of  proceeding  in  equity, 
that  it  will  be  bound  to  award  to  the  complainant  the  full 
amount  of  the  notes  in  question;  and  thus  enable  him  to 
realize  upwards  of  $260,000  upon  a  purchase  at  the  price  of 
$600 ;  in  other  words,  virtually  awarding  to  him,  for  this  small 
consideration,  an  estate,  which  Wall,  one  of  the  defendants,  had 
sold  for  a  sum  exceeding  $260,000,  as  the  notes  in  question  con- 
stitute part  of  the  purchase-money  and  the  payment  securec' 
upon  this  estate. 
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The  inadequacy  of  the  consideration  is  far  beyond  that  of  any 
case  that  has  come  under  my  observation  in  the  course  of  this 
examination,  and  is  such  as  to  shock  the  common  sense  of  man- 
kind. 

In  many  of  the  cases  in  which  the  court  has  refused  to  inter-^ 
fere,  mainly  on  the  grbund  of  inadequacy  of  price,  only  half  the' 
value  had  been  agr^d  to  be  given.  That  was  considered  as 
sufficient  evidence  of  a  hard  and  unconscionable  bargain,  to  in- 
duce the  court  to  pause,  when  its  extraordinary  powers  were 
invoked  to  the  aid  of  the  party  seeking  to  realize  the  advantage 
of  the  contract^  and  turn  him  over  to  a  court  of  law. 

The  complainant  in  this  case  is  not  without  a  remedy.  K  he 
has  got  a  legal  right,  he  can  go  into  a  court  of  law  andf  enforce 
it  JBut  I  do  not  think  it  a  fit  case  for  the  interposition  of  a 
court  of  equity. 

I  do  not  regard  the  allegation  of  a  fraudulent  attempt  on  the 
part  of  the  defendants,  to  prevent  the  complainant  from  realiz- 
ing the  benefit  of  his  purchase;  as  the  question,  whether  or  not 
a  court  of  equity  should  interfere  and  grant  the  relief  prayed  for, 
in  my  judgment,  is  wholly  unaffected  by  any  such  consider- 
ations ;  for,  assuming  the  iraud  should  be  hereafter  established, 
and  this  impediment  to  the  enforcement  of  the  claim  set  up  under 
the  purchase,  removed,  even  then,  according  to  the  course  of  pro- 
ceecung  in  a  court  of  equity,  as  already  stated,  that  court  would 
withhold  its  extraordinary  power  from  aidinsthe  party  to  obtain 
so  unjust  and  unconscionable  advantage,  ana  turn  him  over  to  a 
court  of  law.  By  entertaining  the  case,  as  presented  in  the  bill, 
and  directing  an  answer,  the  court  assumes  that,  if  the  com- 
plainant can  establish  thp  fr^ud  in  the  transfer  of  the  notes  as 
charged,  he  is  entitled  to  its  decree  for  the  whole  amount  of  his 
purchase ;  for,  as  we  have  seen,  a  court  of  equity  must  act,  if  at 
all,  ez  vigorey  and  carry  into  execution  the  purchase  as  it  has 
been  made.  It  cannot  consistently,  in  the  exercise  of  its  power 
on  this  subject,  carry  the  purchase  into  partial  execution  by  sepa- 
rating it,  granting  the  execution  in  part,  and  withholding  it 
in  part  This  would  be  arbitrary,  and  unsupported  by  any  rule 
or  principle  to  guide  the  judgment  of  the  court 

Whether  Ibhe  court  will  entertain  the  case  at  all,  or  not,  and 

Sive  the  relief  prayed  for  in  these  cases,  is  a  question  of  judicial 
iscretion ;  but,  when  once  entertained,  and  held  to  be  a  proper 
ca^e  for  the  relief,. there  can  be  no  other  given,  consistent  with 
established  principles,  than  such  as  the  legal  title  or  right  set  up 
carries  along  with  it  If  it  gives  to  him  an  estate  in  land,  the 
court,  cannot  stop  at  a  moiety  of  it;  nor,  in  this  case,  in  award- 
ing any  amount  less  than  the  (260,000.  The  legal  title  to  the 
whole  amount  is  as  complete  as  to  any  portion  of  it 
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For  these  reasons,  thus  briefly  given,  I  am  obliged  to  dissent 
from  the  decision  in  this  case. 

Order. 

Thb  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  Louisiana,  and  was  argued  by  counsel.  On  consider- 
ation whereof,  it  is  now  here  ordered,  adjudged,  and  decreed  by 
this  court,  that  the  decree  of  the  said  Circuit  Court  in  this  cause 
be,  and  the  same.is  ^hereby,  reversed,  with  costs;  and  that  this 
cause  be,  and  the  same  is  hereby,  remanded  to  the  said  Circuit 
Court,  with  directions  to  overrule  the  demurrer  of  the  defend- 
ants with  leave  to  them  to  answer,  and  for  such  further  proceed- 
ings, in  conformity  to  the  opinion  of  this  court,  as  to  law  and 
justice  may  appertain. 


The  United  States,  Appellants,  v.  Michael  Moore. 

An  historical  account  given  as  to  what  officer  in  Louisiana  possessed  the  p^mer  to 
grant  part  of  the  kine*s  domain. 

In  Seotember,  1797,  Iforoles,  who  was  intendaat,  had  not  the  nower.  And  a  receipt, 
of  tnat  date,  given  bj  him  for  the  purchase-money  of  lands  sold,  could  convej 
no  title. 

Bj  the  reflations  of  CBeilly,  made  in  1770,  tiie  front  proprietors  of  land  upon  the 
Mississippi  were  bound  to  make  mounds  or  levees,  and  also  to  clear  and  ditch  the 
whole  front  of  the  depth  of  two  aipents,  within  three  years  from  the  date  of  their 
purchases.    In  default  thereof,  the  land  reverted  to  the  king. 

This  condition  not  having  been  complied  with  in  the  present  ease,  and  the  aUesed 
proprietor  not  having  Bsrcrted  any  claim  from  1797  to  1835,  the  presumption  is  mat 
be  surrendered  his  purchase  and  had  his  money  refunded. 

The  claim  is  also  barred  bv  lapse  of  time. 

The  District  Court  decreed  that  **  in  case  any  of  the  lands  claimed  by  the  petitioner 
ahould  have  been  sold  by  the  United  States,  he,  the  petitioner,  should  be  authorized 
to  enter,  in  any  land-office  in  the  State  of  Louisiana,  a  like  quantity  of  public  lands." 

This  decree  was  erroneous.  The  act  of  1844  revived  the  act  of  1824,  but  did 
not  revive  the  act  of  1828;  and  the  act  of  1824  required  tlie  grantees  of  the 
United  States  to  be  made  parties  in  order  that  they  might  come  in  and  defend 
their  title.  It  also  intended  that  these  grantees  should  produce  their  titles,  so 
that  the  court  might  ascertain  their  boundaries  and  quantities,  and  decree  accord- 
ingly.   Bat  in  the  decree  in  question,  this  was  not  done. 

This  was  an  appeal  from  the  District  Court  of  the  United 
States,  for  the  Eastern  District  of  Louisiana. 

The  act,  approved  17th  June,  1844,  [4  Stat  at  Large,  p.  676,} 

revived  and  continued  for  five  years,  and  extended  to  the  State 

of  Louisiana  the  expired  act  of  26th  May,  1824,  entitled  ^  An 

act  enabling  the  claimants  to  lands  within  the  limits  of  the  State 

18  • 
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of  Bfissoturi  and  Territory  of  Arkansas  to  institute  proceedings  to 
try  the  validity  of  their  claims."    4  Stat  at  Lai^,  p.  52. 

Under  this  act,  Michael  Moore  presented  his  petition  to  the 
District  Court  of  the  United  States  for  the  Uistrict  of  Louis- 
iana, on  the  17th  June,  1846,  claiming  sixty  thousand  arpents 
of  land  situated  in  the  District  of  the  Atchedfalaya,  in  the  sharp 
end  of  land  or  angle  where  the  Atchafalaya  and  Mississippi 
Rivers  join,  or  the  point  formed  between  the  said  rivers  at  the 
place  the  Atchafalaya  leaves  the  MississippL 

The  titie  presented  by  the  petitioner  was  the  following: 

No.  2. — Sale  of  Royal  Lands;  page  31. 

Don  Juan  Ventura  Morales  and  Don  Gilberto  Leonard,  in- 
tendant  and  comptroller,  pro  tempore  of  the  Province  of  Liouis- 
iana. 

We  have  received  firom  Don  Antonio  Iriarte  twenty-four  thou- 
sand bits  (12^  cts.  each,)  for  the  value  of  sixty  thousand  super- 
ficial arpents  of  land,  at  the  rate  of  five  cents  per  arpent,  which 
land  has  been  sold  to  him  for  amount  of  the  royal  treasurer  in 
the  district  if  country  of  Chafalaya  and  the  Mississippi,  on  the 

Joint  where  the  two  unite;  which  payment  is  enterea  in  foUo 
1  of  the  journal  of  this  treasury  depsutment,  and  seven  hundred 
and  eight  bits,  (12^  cents  each,)  the  amount  due  for  the  two 
and  a  half  per  cent  for  the  dut^  of  half-vearW  tribute,  and 
eighteen  per  cent  for  the  transportation  of  said  haI^yeaxly  tribute 
to  Spain,  have  also  been  paid,  as  shown  by  the  amount  below, 
namely : 

Bits.  BHi. 

For  the  value  of  said  land,  24,000 

The  half-yearly  tribute,  and  eighteen  per. cent 
for  its  transportation  to  Spam,  708 

24,708 

New  Orleans,  11th  September,  1797. 

(Signed)  Moralbs. 

Leonard. 
Valdes. 

On  the  8th  of  January,  1835,  Don  Roque  Moreno,  then  resid- 
ing inNjVCadrid,  purcli^ed  the  claim  from  Don  Antonio  Iriarte 
for  fifty  thousand  bits  (124  cents  each) ;  and  in  order  to  obtain 
a  formal  transfer  of  the  title,  he  presented  a  petition  on  the  17th 
of  February,  1835,  to  the  Lieutenant  Mayor  of  Madrid,  request- 
ing that  the  acknowledgment  of  Iriarte  to  the  transfer  might  be 
made  in  due  form.  Accordingly,  Iriarte  appeared  before  the 
Lieutenant  Mayor,  and  acknowdged  the  deed  in  the  prwence 
of  three  notaries. 
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In  1838,  Roqne  Moreno  wrote  Beveral  letttors  to  the  house  of 
Rosendo  Fernandez  &  Co.,  at  Havana,  requesting  them  to  sell 
the  claim,  and  in  May  indorsed  the  document  to-  them  for  this 
purpose  by  the  following  order: 

^  Pay  to  the  order  of  Messrs.  Don  Rosendo  Fernandez  &  Co., 
the  value  of  the  document  hereto  annexed,  for  value  in  account 
with  said  gentlemen.  Roqus  Moreno. 

"Madrid,  27th  May,  183a" 

On  the  15th  of  September,  1838,  Fernandez  &  Co.  assigned 
the  documents  to  Cuesta,  who  transferred  them  to  Moore,  the 
petitioner,  as  appears  by  the  following  transfers. 

**  Agreeably  to  a  letter  from  Don  Roque  Moreno,  of  28th  of 
July  last,  we  transfer  the  above  documents  to  Don  Antonio  Oar* 
cia  Cuesta,  or  order,  without  any  recourse  whatsoever  against 
us.  R.  Fernanbbz  &  Co. 

«<  Havana,  15th  September,  1838." 

"  I  hereby  assign,  transfer,  and  convey  to  Michael  Moore,  all 
my  right,  title,  and  interest,  and  the  interest  of  Roque  Moreno 
and  R.  Fernandez  tc  Co.,  to  the  foregoing  title,  and  to  the  sixty 
thousand  arpents  of  land  herein  mentioned. 

Antonio  Garcia  Cuesta." 

The  petitioner,  Moore,  also,  presented  in  evidence  the  follow* 
in^  letter  firom  Leopold  O'Donnell,  Governor  and  Captain-Gene- 
ral of  the  Island  or  Cuba,  verified  by  Robert  B.  Campbell,  Esq., 
consul  of  the  Uniled  States  at  Havana.  The  letter  was  ad- 
dressed to  the  Spanish  consul  at  New  Orleans. 

^  In  my  official  letter  of  the  22d  of  February,  I  communicated 
to  your  Excellency  what  follows : 

^  His  Excellency  the  Intendant  of  the  Army,  Sub-Intendant- 
General,  and  Delegate  of  the  Royal  Treasury  of  this  city,  in  his 
official  letter  of  the  18th  of  this  month,  communicates  to  me 
what  follows : 

*<<  Esteemed  Sir,  —  In  order  to  be  able  to  answer  your  oificial 
letter  of  the  8th  inst,  in  which  you  inclosed  me  a  letter  from 
the  consul  of  her  Majesty  in  New  Orleans,  asking  certain  in- 
formation, I  sent  said  letter  to  the  general  archives  of  the  royal 
treasury,  and  have  obtained  the  following  information.  At  folio 
31  of  the  book  (journal)  of  the  Comptroller  for  the  Army  and  De- 
partment of  the  Royal  Treasury  for  the  Province  of  Louisiana, 
for  the  year  17d7,  is  an  entry,  of  which  what  follows  is  an  exact 
copy; 
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"  September  11th.  We  have  leceiTed  firom  Don  Antonio 
Iriarte  twenty-four  thousand  bits,  for  the  value  of  sixty  tiiou- 
sand  superficial  arpents  of  land,  at  the  rate  of  five  c^ts  per 
arpent,  which  land  has  been  sold  to  him  for  amount  of  the 
royal  treasury,  in  the  district  of  country  of  Chafalaya  and 
the  Mississippi,  on  the  point  where  the  two  unite;  and  the 
seven  hundred  and  eight  bits,  for  the  balance  due  for  the  duty  of 
2^  per  cent  for  half-yearly  tribute  on  the  value  of  the  land,  and 
eighteen  per  cent  for  the  transportation  of  said  half-yearly  tribute 
to  Spain,  have  also  been  paid,  as  appears  by  the  account  below : 

For  the  value  of  said  lands,     .        .    24,000  bits. 

The  half-yearly  tribute,  and  18  per 
cent  for  its  transportation  to  Spain,      708 

24,708  bits. 

Morales,  Leonard,  Valdes. 
Antonio  Uarte,  24,708  bits. 

^^  This  is  all  that  appears  in  relation  to  the  transfer  which  the 
Spanish  government  made  in  Louidana  to  Don  Antonio  Iriarte, 
of  the  60,000  arpents  of  land  of  which  mention  is  made  in  the 
official  letter  of  his  Excellency  the  Captain-Gteneral,  and  also 
in  the  letter  of  the  consul  of  her  Majesty  at  New  Orleans,  in- 
closed therein ;  whether  it  be  in  consequence  of  the  documents 
appertaining  to  the  subject-matter*  not  having  been  transferred 
to  this  office,  now  under  my  charge,  or  whether  they  were  among 
those  which  have  been  lost  on  the  way  to  this  island,  or  of  thbse 
which  were  destroyed  by  the  moths  and  humidity  in  the  place 
where  tliey  had  been  deposited  since  they  were  received  here ; 
neither  can  be  found  the  decree  or  copy  issued  by  the  tribunal 
of  this  intendancy,  ordering  to  be  made  out  the  calculations  of 
the  amount  to  be  paid  by  the  purchaser  for  said  land ;  and  con- 
sequently this  office  cannot  give  any  thing  more  than  what  has 
ahready  been  stated  in  relation  to  the  boundaries,  dimensions  of 
the  land,  or  furnish  any  thing  by  which  the  parties  interested 
may  do  so.  The  above  is  in  answer  to  your  letter  above  men- 
tioned, and  I  transmit  this  information  to  you  for  your  know- 
ledgC)  and  in  answer  to  your  letter  of  the  §5th  of  last  month 
having  reference  to  this  subject 

*'I  transmit  to  you  the  above  information,  in  case  the  first 
communication  of  a  similar  nature  should  have  been  mislaid  or 
lost 

^  May  God  presetve  you  many  years. 

Leopold  O'Donnell. 

"  Havana,  11th  April,  1845." 

Several  witnesses  were  examined  on  behalf  of  the  petitionery 
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who  verified  the  signatures  of  Rosendo  Fernandez  &  Co.,  of  RoquQ 
Moreno,  of  Morsues,  Leonard,  and  Valdes.  One  of  the  wit-* 
nesses,  Charles  Louis  Blacke,  being  shown  the  orginal  document, 
said,  ^  Cannot  explain  why  the  document  A  is  cut,  as  it  appears 
to  be ;  believes  that  it  must  have  been  done  in  wantonness. 
States  that  documents  in  the  intendancy  department  were  never 
cut  in  that  way." 

Jose  Martinez  del  Campo,  witness  for  plaintiff,  being  re- 
called, states,  that  the  discolored  appearance  of  the  paper,  the 
document  A,  in  his  opinion,  arises  from  certain  things,  which  he 
states  as  fo  lows :  That  the  officers  of  quarantine  in  Spain,  in 
order  to  prevent  the  spreading  of  infectious  diseases,  immerse 
documents  in  vinegar,  and  cut  them  in  the  manner  of  the  docu- 
ment A  in  question,  in  order  to  make  the  vinegar  penetrate  more 
easily.  This,  he  thinks,  has  been  the  case  with  the  document 
A,  and  therefore,  its  discolored  and  cut  appearance. 

States,  that  all  the  documents  from  Spain  are  cut  in  like 
manner ;  that  he  has  often  seen  them ;  he  has  in  his  possession 
letters  cut  in  the  same  way. 

The  petitioner  also  offered  evidence  to  prove  the  genuineness 
of'  the  letters  from  Roque  Moreno,  above  mentioned. 

The  District  Attorney  put  in  a  g^eneral  denial,  on  the  part  of 
the  United  States,  and  offered  sunchy  original  documents  in  evi- 
dence to  show  Morales's  habitual  mode  of  signing  officially,  and 
also  Leonard's  mode  of  signature. 

At/ May  term,  1848,  the  cause  came  on  for  trial  before  the 
District  Court ;  the  petitioner  having  entered  a  disclaimer  as  to 
the  lands  claimed  by  Butler  aftd  Black,  confining  his  claim,  as 
to  them,  to  a  float  from  the  United  States.  The  following  is 
the  decree  of  the  District  Court : 

"  It  is  hereby  ordered,  adjudged,  and  decreed,  that  the  petitioner, 
Michael  Moore,  is  the  true  and  lawful  owner  of,  and  has  good 
title  against  the  United  States,  the  defendants,  in  and  to  all 
the  lands  and  hereditaments  claimed  by  him  in  his  petition,  to 
wit,  to  sixty  thousand  superficial  arpents  of  land,  situated  in 
the  State  of  Louisiana,  between  the  rivers  Mississippi  and  the 
Atchafalaya,  in  the  angle  formed  by  the  said  two  rivers,  com- 
mencing at  the  point  where  the  Atchafalaya  River  leaves  the 
Mississippi,  and  running  down  between  the  two  rivers,  with  the 
said  rivers  as  boundaries  on  two  sides,  for  the  above  quantity, 

"  It  is  further  ordered,  adjudged,  and  decreed  that,  in  case  said 
lands,  so  claimed  by  said  petitioner,  or  any  part  or  portion 
thereof,  shall  have  been  sold  by  the  United  States,  or  other- 
wise disposed  of,  said  petitioner,  Michael  Moore,  shall  be,  and 
ia  hereby,  authorized  to  enter  in  any  land-office  in  the  State 


S14  SUPREME  COUBT. 

The   United   Statei  v.  Hooro. 

of  Louisiana,  in  parcels  conformable  to  sectional  divisions  and 
subdivisions,  a  like  quantity  of  public  lands,  after  the  same  shall 
have  been,  offered  at  public  sale. 

^And  it  further  appearing  that  Thomas  «Butier  and  John 
Black  hold  their  lands  by  titte  acquired  from  the  United  States, 
it  is  ordered,  adjudged,  and  decreed,  that  they  be  quieted  in 
their  titles,  and  that  the  petitioner  recover  nothing  from  them. 

<<And  that  judmient,  pro  conjfesso^he  entered  against  John 
Hagan,  Charles  W.  Hopkins,  and  H.  L.  Williams,  A.  Ledoux, 
and  A.  Miltenberger,  they  not  having  answered  the  petition  filed 
in  this  case. ' 

''  Judgment  rendered  June  28th,  1848. 

<<  Judgment  signed  June  30th,  1848. 

(Signed)         Thbo.  H.  McCalbb,    [Seal] 

Vmied  StaUt  Judge:' 

From  this  decree,  the  United  States  appealed  to  this  court 

It  was  argued  for  the  appellants  by  Mr.  CriUendenj  AtUnr 
ney-General,  who  insisted  that  the  claim  was  fraudulent  and 
void. 

1.  The  claim  is  not  founded  on  any  giant,  cpncession,  war- 
rant, or  order  of  survey ;  and  so  not  wiuiin  the  statute  which 
authorized  claimants  to  institute  suits  against  the  United 
States. 

It  is  simply  a  receipt  for  money  paid  into  the  treasury  of 
Spain  by  Inarte,  for  land  which  he  desired  to  purchase ;  the 
description  of  the  land  is  the  sole  act  of  Iriarte  himself,  not 
founded  on  any  previous  act  of  the  officer  of  Spain  for  the 
Province  of  Louisiana,  who  was  authorized  to  make  grants, 
concessions,  warrants,  and  orders  of  survey ;  nor  is  it  sanctioned 
and  ratified  by  any  subsequent  act  of  grant,  concession,  wax^ 
rant,  or  order  of  survey,  to  define  the  boundaries  and  sever  the 
land  from  the  public  domain.  By  our  own  laws,  any  person 
may  deposit  in  the  treasury  of  the  United  States,  for  the  pur- 
chase of  the  land  he  desires  to  make,  and  take  the  treasurer's 
receipt  therefor.  But  that  receipt  confers  no  right  or  interest  in 
the  land  which  is  described  by  the  depositor.  He  must  there- 
after apply  to  the  proper  officers  of  the  United  States,  who  are 
intrusted  by  law  to  make  sales  of  the  public  lands  and  carry 
them  into  grant  It  would  not  do  for  such^ depositor  to  stop  at 
his  deposit  of  money  in  the  treasury,  onytting  all  the  subsequent 
means  required  by  law,  in  order  to  obtain  a  titie  to  the  lands 
mentioned  in  the  treasurer's  receipt  If  such  a  depositor  should 
hold  spch  a  receipt  for  thirty  or  forty  years,  and  then  claim 
the  land  mentioned  in  the  receipt,  his  claim  would  be  pro- 
nounced ridiculous  and  absurd. 
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The  claim  of  Moore,  founded  upon  the  simple  receipt  pro* 
ducedy  unaccompanied  by  any  autnoritatiye  ad;,  previously  or 
subsequently  had  and  done,  to  signify  a  grant,  concession,  war* 
rant,  or  order  of  survey,  is  ridiculous  and  absurd  The  letter  of 
CVDonnell,  GK>yernor  and  Captain«<Gteneral  of  Cuba,  introduced 
by  the  petitioner,  shows  that  the  receipt  is  not  of  itself  a  grant, 
concession,  warrant,  or  order  of  survey. 

2.  The  petition  contains  no  excuse  whatever;  no  reason  for 
the  delay,  for  the  laches  and  neglect,  for  the  length  of  time 
during  which  Lriarte  and  those  claiming  as  assignees  under  him 
have  slept  upon  this  receipt,  without  cmim,  enjoyment,  or  effort 
to  enjoy  the  land  claimed  under  it. 

The  petition,  by  the  express  command  of  the  statute  under 
which  it  was  filed,  is  to  be  governed  and  conducted  according  to 
the  rules  of  a  court  of  eqmty.  And,  as  the  bill  alleges  no  ex- 
cuse for  the  great  laches,  inactivity,  and  neglect,  it  is  bad  upon 
general  demurrer.  Bowman  &  others  v.  Wathen  ic  others,  De- 
cember term,  1843, 1  Howard,  193 ;  Maxwell  v.  Kennedy's  Heirs, 
December  term,  1840,  8  Howard,  221,  222.  In  these  two  cases 
various  decisions  upon  the  subject  are  cited. 

From  11th  September,  1797,  to  the  filing  of  this  petition,  on  17th 
June,  1846,  (a  period  of  forty-eight  years  and  more,)  this  claim 
slept,  without  any  attempt  to  obtain  a  survey,  without  any  pos- 
session, without  any  claim  knowa  or  heard  of  in  Ijouisiana.  It 
was  first  stirred  in  Madrid,  in  the  year  1835,  by  Moreno ;  sent 
to  Havana,  and  passed  from  hand  to  hand  there,  until  Michael 
Moore  became  assignee,  without  date,  and  asserted  the  claim  in 
the  year  1846. 

That  this  receipt  was  suffered  to  sleep  for  such  a  great  length 
of  time,  without  one  single  effort  to  obtain  the  land,  lays  the 
foundation  for  the  legal  presumption  that  it  has  been  in  some 
way  compensated  and  cancelled.  Its  discolored,  cancelled,  cut, 
and  carved  condition  is  but  ill  accounted  for  by  the  witness 
Campo,  who  seems  not  to  understand  the  meaning  of  quaran- 
tine. This  document.  A,  was  in  Madrid,  and  upon  the  petition 
of  Moreno,  was  there  assigned  and  acknowledged  by  lriarte ; 
certified  there ;  thence  inclosed  in  a  letter  by  Moreno  to  Fernan- 
dez &  Co.,  at  Havana,  and  never  returned  to  Spain.  That 
documents  sent  frojn  Spain  should,  by  ^<  the  officers  in  quaran- 
tine in  Spain f^^  be  immersed  in  vinegar,  and  cut  to  make  the 
vinegar  penetmte  more  easily,  "in  order  to  prevent  the  spreading 
of  infectious  diseases,"  ia  reversing  the  order  and  regular  course 
of  things.  Vessels  arriving  in  Spain  are  subjected  to  quarantine 
by  the  officers  of  quarantine  in  Spain.  But  that  the  officers  in 
Spain  should  immerse  in  vinegar,  and  cut,  to  mirke  the  vinegar 
penetrate  more  easily,  this  receipt  to  be  sent  firom  Spain,  and 
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that  "  all  the  docaments  irom  Spa|n  are  cat  in  like  manner,"  is 
a  tale  not  credible  because  of  the  swearing  of  Jose  Martinez  del 
Campo. 

Iriarte  was  resident  in  Louisiana  at  the  date  of  the  receipt, 
and  for  years  after.  If  in  the  beginning  the  receipt  was  true, 
good,  and  effectual,  and  had  not,  by  some  after  transaction,  be- 
come of  no  effect,  why  did  Iriarte,  from  1797  to  1835,  sleep  upon 
his  right,  neglect  to  pursue  his  claim,  and  totally  fail  to  seek  the 
enjoyment  of  that  which  was  his  own  ? 

The  legal  presumption  in  courts  of  law  and  in  courts  of  equity, 
arising  out  of  such  laches,  inactivity,  and  supincness  for  such  a 
great  Ttength  of  time,  is  that  this  receipt  niay  have  been  for  a 
bill,  order,  or  note  never  paid ;  or  that  the  money  had  been  with- 
drawn from  the.  treasury ;  or  that  the  half-yecurly  tribute  of  two 
and  a  half  per  cent  upon  the  value  of  the  land,  and  eighteen 
per  cent,  for  transporting  it  to  Spain,  was  found  too  onerous  by 
Iriarte,  and  therefore  he  abandoned  his  claim  to  the  land,  re- 
fused or  neglected  to  pay  the  half-yearly  tribute,  cancelled  his 
intended  purchase,  or  refused  to  complete  it;  or  that,- by  some 
means  or  other,  now  forgotten  in  the  lapse  of  such  a  great  num- 
ber of  years,  this  i^ceipt  was  compensated,  extinguished,  and 
abandoned. 

That  legal  presumption  '^  stands  upon  a  clear  principle,  built 
upon  reason,  the  nature  and  character  of  man,  and  the  result  of 
human  experience.  It  resolves  itself  into  this,  that  a  man  will 
naturally  enjoy  what  belongs  to  him." 

<<  Upon  the  weakness  and  infirmity  of  all  human  tribunals, 
jud^ng  of  matters  of  antiquity,  where  the  circumstances  are  inca- 
pable of  raising  any  thing  like  belief,  instead  of  belief,  (which  is 
the  foundation  of  the  judgment  upon  a  recent  transaction,) 
the  legal  presumption  holds  the  place  of  particular  individual 
belief." 

"  Mankind,  from  the  infirmity  and  necessity  of  their  situation, 
must,  for  the  preservation  of  their  property  and  rights,  have  re- 
course to  some  "general  principle  to  take  the  place  of  individual, 
specific  belief." 

After  twenty  yeard^  this  presumption  will  hold  unless  repelled 
by  something  to  excuse  and  accoimt  for  the  failure  {at  so  many 
years  to  seek  to  enjoy  what  is  his  own.  Hillary  v.  Waller,  12 
Vesey  265,  266. 

3  This  petition  was  not  presented  to  rthe  court  within  the 
tw<  years  prescribed  by  the  statute  under  i^hich  it  professes  to 
have  been  filed. 

4.  The  description  of  the  land  mentioned  in  the  receipt  is 
too  vague  and  indefinite. 

As  these,  two  last  points  are  not  involved  in  the  opinion  of  the 
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cx>art,  the  argaments  of  the  Attorney-General  in  support  of  them 
are  omitted. 

Mr.  Justice  CATRON  delivered  the  opinion  of  the  court 

The  petition  states,  that  about  the  11th  September,  1797,  An- 
tonio Yriarte,  a  resident  of  the  Province  of  Lomsiana,  for  the 
sum  of  24,708  reals  by  him  paid,  purchased  from  the  {»roper  au- 
thorities under  the  government  of  Spain,  to  wit;  Juan  Ventura 
Morales,  the  Intendant  of  the  Province  of  Louisiana,  and  Gil- 
bert Leonard,  the  Treasurer  of  said  Province,  sixty  thousand  ar^ 
pens  of  land,  Sec.,  all  of  which  more  fully  appears  from  the  annexed 
certificate,  signed  by  the  said  Morales,  Leonard  and  Carsetano 
Valdes,  secretary  of  the  Intendant,  acknowledging  the  ^peceipt  of 
the  consideration  and  the  sale  of  the  land  a\K}ve  expressed. 

The  first  question  arising  on  this  statement  of  facts  is,  whe- 
ther the  paper  exhibited  affords  any  evidence  that  the  ^  proper 
authorities"  of  Spain  sold  the  land  to  Yriarte,  as  this  party  can 
only  sue  for  lands  claimed  by  virtue  of  any  French  or  Spanish 
grant,  concession,  warrant,  or  order  of  survey,  "  legally  made." 

His  petition  alleges  that  the  land  was  purchased  on  the  11th 
September,  1797,  from  Morales,  the  Intendant,  and  Leonard,  the 
Treasurer  of  the  Province.  The  act  positively  requires  that  the 
date  of  the  sale,  concession,  &c.,  shall  be  set  forth,  and  by  whom 
it  was  made,  in  order  that  it  may  be  seen  whether  the  officer 
making  the  concession,  or  sale,  haid  power  to  do  so,  at  the  time 
it  was  done ;  and  here,  the  question  of  power  existing  in  the  In- 
tendant is  raised  by  an  allegation  of  the  fact,  and  a  denial  in  the 
answer.  Undoubtedly,  Leonard  had  no  authority  to  sell,  or  dis- 
tribute by  donation,  any  part  of  the  public  domain ;  but  this 
would  be  of  no  consequence  if  Morales  had  such  power.  When 
the  paper  exhibited  bears  date,  a  controversy  existed  between 
the  Intendant  Morales  and  the  political  and  military  Governor 
of  Louisiana,  as  to  which  of  them  appertained  the  power  to  sell 
and  distribute  the  King's  domain,  the  Intendant  claiming  au- 
thority under  the  laws  of  the  Indies,  and  the  Governor  rdying 
on  a  royal  order  of  August,  1770.  The  following  historical  ac- 
count will  best  explain  how  the  matter  stood  in  1797,  when  (as 
is  alleged)  this  sale  was  made. 

0'£elly,  by  commission  dated  16th  April,  1769,  was  appoint- 
ed Governor  and  Captain-Greneral  of  Louisiana,  with  ^<  special 
power  to  establish  in  this  new  part  of  the  King's  dominions, 
with  regard  to  the  military  force,  police,  administration  of  jus- 
tice and  finances,  such  a  form  of  government  as  might  most 
effectually  secure  its -dependence  and  subordination,  and  pro- 
mote the  King's  service  and  the  happiness  of  his  subjects.  2 
Mart  2. 

vol..  TTI.  10 
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Unzaga,  colonel  of  the  regiment  of  Havana,  who  had  come 
with  O'Kiellyy  had  a  commission  as  Governor;  bnt  was  not  au- 
thorized to  enter  upon  his  duties  until  the  departore  of  O'Riellv, 
or  the  declaiaticm  of  his  wilL  On  the  1st  December,  1769, 
O^RieUv  mcde  the  declaration,  and  Unzaga  assumed  the  func- 
tions of  Governor.    2  Mart  13. 

On  the  18th  February,  1770,  O'Rielly  made  the  regulations 
relatiiig  to  the  granting  of  land,  known  by  his  name.  The  12th 
article  declares  that  aU  grants  shall  be  made  in  the  name  of  the 
King  by  the  Governor-General  of  the  Province.  2  White's  Be* 
cop.  230. 

A  royal  order  of  the  24th  August,  1770,  states,  that  O'Bielly 
had  communicated  the  regulations  made  by  him  to  his  govern- 
ment, and  these  declaring  that  the  granting  of  land  had  been 
confided  by  His  Majesty  to  the  Gtovemor  and  Ck>misario  Orde- 
nador,  he  considered  it  would  be  better  in  future,  that  the  Gh>- 
vemor  alone  should  be  authorized  by  His  Majesty  to  make  those 
grants.  The  order  to  the  Governor  then  proceeds :  **  The  King 
having  examined  these  dispositions  and  propositions  of  the  said 
Ideutenant-General,  approves  them,  and  also,  that  it  should  be 
vou  and  your  successors  in  that  government  onlv,  who  are  to 
have  the  right  to  distribute  the  royal  lands,  coniorming  in  all 
points,  as  long  as  His  Majesty  does  not  otherwise  dispose,  to  the 
said  instructions,  the  date  of  which  is  18th  February  of  tliis  pre- 
sent year."    2  White's  Becop.  460. 

The  Governors  who  succeeded  Unzaga  were,  (Jalvez,  colonel 
of  the  regiment  of  liouisiana,  to  whom  Unzaga,  when  he  was 
appointed  Captain-Gteneral  of  the  Caraccas,  was  directed  to 
surrender  the  government  provisionally,  by  a  cedula  of  10th 
July,  1776.  Guvez  entered  on  the  duties  of  his  office  Ist  Janu- 
aiy,  1777.    2  Mart  89/ 

Miro  succeeded  Ghdvez ;  the  government  of  the  province  being 

rovisionally  vested  in  him  on  the  departure  of  G(alvez  in  17S£ 
Mart,  ea 

Carondelet  was  promoted  from  the  government  of  Can  Sal- 
vador, and  entered  on  his  duties  1st  January,  1792.    2  Mart  81* 

Gayoso,  the  commandant  at  Natchez,  succeeded  Carondelet 
in  tiie  beginning  of  1797.  2  Mart  149.  His  regulations  for  the 
administration  of  posts  and  distribution  of  lands,  are  dated  9th 
September,  1797. 

So  far  as  we  have  seen,  the  exclusive  authority  vested  in  the 
Governors  to  msdke  grants,  stood  unrevoked  up  to  this  time. 
But  on  tiie  .departure  of  Bendon,  who  had  been  Intendant  in 
1796,  the  functions  of  Intendant  devolved  on  Morales,  who  had 
been  contador.  2.  Mart  131.  Morales,  tiius  Intendant 'oil  tn^- 
rimy  in  a  letter  to  Governor  Gayoso  of  the  29th  August,  1797, 
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(a  few  days  before  the  latter  issued  his  regulations,)  claimed  the 
ri^ht  to  grant  the  lands.  2  White's  Becop.  470.  Grayoso  de» 
dined  to  yields  but  ^  resolved  to  submit  the  question  to  higher 
authority,  and  to  allow  no  innovation  until  the  resolution  of  ilis 
Majesty  be  made  known."  2  White,  470,  471.  Morales  also 
wrote  a  long  letter  to  Spain  on  the  subject 

A  royal  order  of  22a  October,  1798,  addressed  to  Gayoso, 
states  the  receipt  of  his  and  Morales's  comm«mication8  "  respect* 
ing  the  right  of  granting  and  distributing  royal  lands  in  the  dis- 
trict under  your  command,  which  right  has  been  vested  in  the 
political  and  military  Governor  since  the  order  of  August  24, 
1770,"  and  proceeds  thus :  <^  The  King  has  resolved  for  the  sake 
of  the  better  and  more  exact  observance  of  the  81st  article  of  the 
royal  ordinance  for  Intendments  of  New  Spain,  that  the  exclusive 
fiou^ulty  of  granting  and  distributing  lands,  of  every  class,  shall 
be  restored  to  the  Intendancy  of  the  province,  free  from  the  in* 
terference  of  any  other  authority,  in  the  proceedings  as  esta* 
biished  by  law,  consequently  the  power  hitnerto  residing  in  the 
government  to  those  effects  is  abolished  and  suppressed,  being 
transfenred  to  the  Intendancy  for  the  friture."    2  White's  Becop. 

The  royal  order  was  communicated  from  Spain  to  Morales 
on  the  same  22d  October,  1798.  In  the  communication  to  Gay* 
oso,  and  that  to  himself,  Morales  is  styled  Intendant  aJ  interinu 

The  royal  order  seems  to  have  reached  Morales  in  February, 
1799,  before  it  did  Grayoso.  Some  coirespondence  then  took 
place  between  them,  and  Morales  became  vested  with  the  power 
of  making  sales  and  grants.  2  White,  478*484.  He  issued 
his  regulations  17th  JiUy,  1799.    lb.  234. 

It  wiU  thus  be  seen,  that  the  authorities  in  Spain  considered 
the  royal  order  of  24th  August,  1770,  as  of  force  up  to  February, 
1799.  The  language  is  too  plain  to  admit  of  a  doubt.  The 
preamble  of  Morales's  own  regulations  states,  that  the  power  to 
grant  was  vested  in  the  military  and  political  government,  from 
a4th  August,  1770,  to  22d  October,  1798. 

To  the  same  effect  is  the  report  of  Pintado,  dated  at  Havana 
in  1822,  respecting  lands  in  Florida,  communicated  to  our  go* 
vemment    2  White's  Recop.  339.     See,  also,  2  Mart  158. 

At  the  date  of  the  receipt  to  Yriarte,  11th  September,  1797,  the 
question  between  Gayoso  and  Morales  had  not  been  settled  by 
the  king.  In  faxst,  it  was  only  a  few  days  after  he  had  addressed 
the  first  letter  to  Gayoso  on  the  subject 

In  the  correspondence  of  Morales  with  Gayoso  and  the  au- 
thorities  in  Spain,  he  refers  to  the  eighty*first  article  of  instrnc- 
tions  to  IntAidants,  as  giving  some  foundation  for  his  claim. 
The  inslzuctions  were  dated  in  December,  1787.    1  White's 
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Recop.  360.  They  will  be  found  more  at  length  in  2  White, 
67y  and  it  will  be  seen  to  apply  onl^  to  twelve  intendancies 
thereby  created  and  expressly  named  in  New  Spain ;  it  did  not 
apply  to  Lonisiana.  This  article  seems  not  to  have  been  sent 
to  Xionisiana,  or  been  known  there  until  Morales  brought  the 
question  up  in  1797.  The  royal  order  of  1798,  transferring  the 
power  to  distribute  the  land  for  the  future,  is  conclusive  that  the 
eighty-first  article  had  no  application  to  Louisiana. 

Borne  of  the  Governors  acted  also  as  Intendants ;  but  that 
would  not  alter  the  power  conferred.  It  was  in  their  capacities 
as  governors  they  were  authorized  to  make  grants,  and  not  as 
superintendents  of  the  finances. 

The  first  Intendant  seems  to  have  come  to  the  country  with 
O'Reilly.  His  name  was  Francisco  de  Loyola.  2  Mart  2.  He 
died  in  1670,  and  was  succeeded  by  Grayanre,  ad  Intendant,  ad 
interim.    2  Mart  21. 

Unzaga  had  the  office  of  Intendant  united  to  that  of  Governor. 
2  Mart  34.  Galvez,  when  appointed  Governor,  was  also  ap- 
pointed Intendant  2  Mart  39.  During  the  time  he  was 
enmged  in  the  expeditions  against  the  British  possessions  in 
west  Florida,  he  had  no  time  to 'bestow  on  fiscal  affairs,  and 
Martin  Navarro  was  appointed  Intendant  in  the  beginning  of 
1781.  2  Mart  54.  He  leftthe  province  for  Spain  in  1788,  and 
the  two  offices  were  again  united  in  the  pcnrson  of  Miro.  2  Mart 
180.  Carondelet  was  Intendant  as  well  as  Governor.  2  Mart. 
111.  On  his  representation  the  office  of  Intendant  was  sepa- 
rated £rom  that  of  Governor,  and  Francisco  de  Rendon,  who  had 
been  the  Secretary  of  the  Spanish  Legation  in  the  United  States, 
was  appointed,  and  arrived  at  New  Orleans  in  the  beginning  of 
1794.  2  Mart  122.  Rendon  was  afterwards  sent  to  Zacatecas, 
and  Morales  was  appointed  ad  interintj  1796.    2  Mart  131. 

Thus  it  appears  that  Morales,  in  his.  letter  of  August  29th, 
1797,  to  Grovemor  Gayosa  de  Lemos,  claimed  the  right  to  sell, 
distribute,  and  grant  the  public  lands ;  and  insisted  that  the  Go- 
vernor should  not  oppose  the  intcndancy  in  the  free  and  open 
jurisdiction  appertaining  to  it,  and  with  which  no  one  had  a 
right  to  intermeddles.  And,  on  the  next  day,  (30th  August, 
1797)  the  governor  replied  that,  as  discussion  of  the  question 
would  embarrass  the  King's  service,  and  as  the  Intendant  claimed 
cognizance  of  causes  respecting  sales,  agreements,  and  distribu- 
tions of  royal  lands,  he  resolved  to  submit  the  question  to  higher 
authority,  '^  and  to  allow  no  innovation  until  the  resolution  of 
his  majesty  be  made  known." 

The  Governor  having  partly  shrunk  from  the  contest,  it  is 
highly  probable  that  the  Intendant  did  assume  to  make  the  sale 
set  forth  by  the  receipt,  which  bears  date  twelve  days  after  the 
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Governor's  letter.  As  no  authority  existed  in  the  Ihtendant  to 
deal  with  the  King's  domain  from  1769,  when  Spain  first  got 
possession  of  Louisiana,  up  to  the  date  o£  the  King's  order  made 
m  October,  1798,  it  is  manifest  that  Morales  had  no  power  to 
sell  in  September,  1797 ;  and  there  is  no  evidence  that  the  King 
sanctioned  this  sale,  nor  can  it  be  inferred  from  any  thing  ap- 
pearing in  the  case.     We  think  the  contrary  is  apparent 

In  1797,  Yriarte  resided  at  New  Orleans,  and  continued  in 
tills  country  for  ten  years  or  more,  as  Blache  states,  and  then 
removed  to  old  Spain.  He  resided  at  Madrid,  when  he'  trans- 
ferred the  receipt  to  Moreno  in  1835.  *  Yriarte  never  took  pos- 
session of  the  land  claimed,  nor  did  he  take  any  further  step  to 
secure  the  property. 

By  the  regulations  of  O'Rielly,  made  in  1770,  and  sanctioned 
by  the  King,  Yriarte  was  compelled,  if  he  was  owner,  to  make 
mounds  or  levees  in  front  of  his  land  on  the  banks  of  the  Mis- 
sissippi, and  also  to  clear  and  ditch  the  whole  front  of  the  depth 
of  two  arpens  within  three  years  from  the  date  of  his  purchase ; 
and,  in  default  of  fulfilling  these  conditions,  the  land  was  to  re- 
vert to  the  King's  domain  and  be  granted  anew.  Neither  could 
he  sell  until  after  three  years'  possession,  and  until  the  above- 
mentioned  conditions  were  entirely  fulfilled ;  and,  says  the  third 
regulation,  "  To  guard  against  every  evasion  in  this  respect,  the 
sales  of  said  lands  cannot  be  made  without  a  written  permission 
from  the  Govemor-I?eneral,  who  will  not  grant  it,  until,  on  strict 
inquiry,  it  shall  be  found  that  the  conditions  above  explained 
have  been  duly  executed."  That  is  to  say,  no  sale  could  be  made 
or  formal  title  issued,  until  these  conditions  were  complied  with. 

The  land  claimed  fronted  on  the  Mississippi  River  for  twenty 
miles  and  more,  and  on  the  great  western  outlet,  the  Atchafa- 
laya,  to  an  equal  extent ;  and,  if  no  mounds  were  made,  the 
country  below  must  have  been  overflowed  every  year  to  a  ruin- 
ous extent.  Levees  were  indispensable  ;  their  construction  was 
a  high  public  policy,  and  forfeiture  an  inevitable  necessity,  in 
case  of  failure.  These  were  laws  and  ordinances  of  the  govern- 
ment under  which  the  claim  originated,  and  which  the  act  of 
1824  instructs  us  to  ohserve ;  the  Spanish  government  was  not 
bound  to  complete  the  title ;  but,  on  the  contrary,  under  a  ne- 
cessity to  declare  it  forfeited.  This  is  plainly  manifest  Even 
admitting  that  Morales,  as  Intendant,  had  full  power  to  make 
the  sale,  still  forfeiture  was  inevitable.  Under  these  circum- 
stances it  is  idle  to  assume  that  Morales's  act  of  sale  received 
any  sanction  from  the  King  of  Spain,  or  from  any  one  exercising 
his  authority. 

Embarrassed  as  Yriarte  was  with  the  want  of  power  in  Mo- 
rales to  sell,  and  the  stringency  of  O'Reilly's  regulations  com- 
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pelling  him  to  occupy,  dear,  ditch,  and  levy,  a  necesaity  was 
impoaed  on  him  to  snirender  his  parchase  and  have  his  monev 
refunded ;  and  there  are  several  reasons  apparent  why  we  think 
he  did  so.  In  the  first  place,  he  labored  under  no  diisability  or 
impediment ;  he  remained  quiet,  never  took  possession,  nor  asked 
for  a  survey  up  to  the  change  of  flags  in  1804 ;  nor  <Ud  he  ask 
for  a  confirmation  of  Morales's  void  act  firom  the  Spanish  author- 
ities. And,  after  the  United  States  assumed  jurisdiction,  boards 
of  commissioners  almost  constantly  existed  before  which  his 
claim  could  have  been  presented,  and  through  them,  reported  to 
Congress  for  political  action  thereon ;  yet  no  step  was  taken, 
and  the  claim. slept  in  the  hands  of  Yriarte  until  1835,  when  he 
sold  it  in  Madrid ;  and  it  first  made  its  appearance  in  this  coun- 
try, when  presented  to  the  District  Court,  in  June,  1846.  When 
there  adduced  in  evidence,  the  receipt  was  cut  in  gashes  and 
stained,  having  the  appearance  of  a  neglected,  valueless,  and 
cancelled  paper.  To  account  for  its  appearance^  one  Campo 
deposed  for  plaintiff,  that,  in  his  opinion,  the  cut  and  dilapidated 
condition  of  the  document  grew  out  of  this  fact:  "  that  the  offi- 
cers of  quarantine  in  Spain,  in  order  to  prevent  the  spreading  of 
infectious  diseases,  immersed  docurhents  in  vinegar,  and  cut 
them  in  this  manner.  This  was  in  order. to  make  the  vine^ 
penetrate  more  easily,  and  this  he  thinks  has  been  the  case  with 
the  document  in  question,  and,  therefore,  its  discolored  and  cut 
appearance."  He  further  states,  *Hhat  all  th^  documents  from 
Spain  are  cut  in  like  manner ;  that  he  has  often  seen  them ;  he 
has  in  his  possession  letters  cut  in  the  same  way." 

This  wa»  obviously  a  private  receipt  held  by  Yriarte,  and  car- 
ried by  him  to  Spain ;  and  as  the  money  he  had  paid  in  Louis- 
iana went  to  the  royal  treasury  and  was  transmitted  to  Madrid 
as  the  receipt  shows,  the  fair  presumption  is,  that  when  the  receipt 
was  there  presented,  and  the  money  refunded,  the  marks  of  can- 
cellation were  made  by  cutting  the  paper  in  gashes,  as  no  reason 
can  be  perceived  why  the  holder  would  thus  deface  his  own 
document ;  nor  can  it  be  imagined  why  a  mere  sheet  oi  paper 
should  be  thus  cut  to  let  in  an  acid,  if  such  practice  prevailed, 
which  we  suppose,  however,  to  have  no  foundation  in  fact,  as 
witnesses  in  abundance  could  have  been  produced  to  support 
this  improbab^i  account,  if  it  were  true  that  all  documents, 
coming  from  Spain,  are  cut  in  like  manner  and  stained  with 
vinegar. 

We  are  called  on  to  decide  in  this  case  according  to  the  rules 
governing  a  court  of  equity,  and  are  bound  to  give  due  weight 
to  lapse  of  time. 

The  part^  was  under  no  disability,  and  slept  on  his  rights,  as 
be  now  damis  them,  for  nearly  mty  years,  without  tdcing  a 


DECEMBER    TERM,    1851..  2S8 

The  United  Btates  «.  Hoore. 

angle  step.  He  makes  no  excuse  for  his  Ions  delay,  and  can* 
not  now  get  relief  by  having  his  title  completed. 

No  case  has  come  within  our  experience,  where  the  obscurity 
and  antiquity  of  the  transaction  more  forcibly  than  in  the  pie- 
sent  case,  required  a  court  of  equity  to  bar  a  complainant^.on' 
legal  presumptions  founded  on  lapse  of  time ;  and  where  the  bar 
should  take  the  place  of  individual  belie£ 

The  government  had  taken  possession,  and  had  sold  out  these 
lands  to  a  great  extent,  and  was  bound  in  good  faith  to  protect 
its  vendees ;  that  these  private  owners  could  have  relied  on  the 
lapse  of  time,  and  defeated  the  claim  set  up,  is  clear;  and  on 
principle^  their  vendor  could  do  so  likewise. 

Even  had  this  daim  been  adjudged  valid  by  this  court,  stUi 
the  decree  below  is  in  part  erroneous.  The  part  referred  to  is 
as  follows :  ^  It  is  furthw  ordered,  adjudged,  and  decreed,  that, 
in  case  said  lands  so  claimed  by  said  petitioner,  or  any  part 
or  portion  thereof,  shall  have  been  sold  by  the  United  States,  or 
otherwise  disposed  of,  said  petitioner,  Michael  Moore,  shall  be, 
and  is  hereby,  authorized,  to  enter  in  any  land-office  in  the  State 
of  Louisiana,  in  parcels  conformable  to  sectional  divisions  and 
BubdiviBions,  a  like  quantity  of  public  lands,  after  the  same  shall 
have  been  offered  at  public  sale.'' 

By  the  act  of  1824,  it  is  provided  that  if  it  shall  so  happen 
that  the  lands  decreed  to  any  complainant  ^  shall  have  been  sold 
by  the  United  States,  or  otherwise  disposed  of,  it  shall  be  law- 
ful for  the  party  interested  to  enter  the  like  quantity  on  other 
lands."  Here  the  decree  is  general  against  the  United  States, 
and  awards  to  complainant  floating  warrants  for  all  lands  that 
the  United  States  may  have  sold,  or  otherwise  disposed  of 
within  the  bounds  of  the  tract  decreed.  The  act  requires  the 
names  of  aU  persons  claiming  the  land  sued  for,  or  any  part  of 
it,  to  be  set  forth  in  the  petition,  and  that  they  shall  be  made 
defendants  in  due  form  by  citation ;  and  if  the  entire  tract  is 
claimed  by  private  persons,  then  they  shaU  be  sole  defendants ; 
but  if  the  government  is  owner  in  part,  or  of  the  whole,  then 
this  fact  shall  be  stated,  and  the  attorney  of  the  district  must  be 
served  with  process,  and  be  allowed  to  answer  for  the  United 
States.  The  purpose  of  Congress  was  first,  to  authorize  a  suit 
against  the  United  States ;  and,  in  the  next  place,  to  give  judi- 
cial cognizance  of  a  description  of  incipient  claims  having  no 
standing  in  a  court  of  justice  before  the  act  was  passed ;  and, 
thirdly,  that  the  petitioner  should  be  bound  to  sue  private  per- 
sons, claiming  the  samc_  land,  so  that  those  having  an  interest, 
and  better  knowledge  of  facts,  and  more  capacity  to  defend, 
than  the  United  States,  might  be  drawn  into  the  contest;  and 
that  they  should  be  compelled  to  produce  their  title,  so  that  if  a 
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decree  was  made  for  complainant^  the  comt  could  ascertain 
what  part  of  the  land  should  be  granted  to  him  by  patent;  and 
as  this  could  only  be  done  by  a  specific  ascertainment  of  inter- 
fering claims,  the  decree  must  of  necessity  specify  their  bound- 
aries and  quantities*  Nor  can  it  stop  here;  it  must  adjudge  that 
a  warrant  shall  issue,  and  be  subject  to  location.  This  decree 
is  not  only  in  general  terms,  but  it  is  contingent,  that  in  case  all 
the  lands  claimed,  or  any  part  or  portion  of  them,  have  been 
sold  or  otherwise  disposed  of  by  the  United  States,  then  the 
petitioner  shall  be  authorized  to  enter  a  like  quantity,  &c. 

The  District  Court,  as  we  apprehend,  did  not  proceed  to  ad- 
judge other  lands  as  an  equivalent,  on  the  act  of  1824,  as  it 
originally  stood,  but  on  amendato^  and  repealing  clauses  found 
in  the  8th  section  of  the  act  of  May  23d,  1828,  extending  the  law  to 
Florida ;  and  especially  to  the  2d  section  of  the  act  of  24th  May, 
1828,  giving  further  time  to  cledmants  in  Missouri  and  Arkansas 
to  institute  suit^ ;  both  of  which  clauses  declare  that  so  much  of 
the  act  of  1824  as  requires  petitioners  to  make  adverse  claimanis 
parties  to  the  suit  shall  be,  and  are  thereby  repealed.  The  act 
of  24th  May,  1828,  contains  various  other  provisions ;  some  of 
which  modifv,  and  others  repeal  parts  of  the  act  of  1824. 

The  act  of  June  17, 1844,  provides  that  so  much  of  the  act  of 
May  26, 1824,  as  relates  to  the  State  of  Missouri  is  thereby 
revived  and  reenacted ;  and  the  same  jurisdiction  is  given  to  the 
District  Courts  of  Arkansas,  Loiiisiana,  Alabama,  and  Missis- 
sippi, as  was  exercised  under  said  act  in  Missouri;  with  the 
exception  of  that  part  of  the  act  (being  sections  14  and  15)  that 
applied  exclusively  to  the  territory  of  Arkansas,  which  only 
allowed  claims  of  a  league  square,  and  under,  to  be  adjudicated. 
The  thirteen  previous  sections  stand  incorporated  in  like  man- 
ner as  they  would  be,  if  they  had  been  copied  into  the  act  of 
1844.  No  language  to  this  effect,  could  make  it  plainer ;  any 
attempt  to  incorporate  likewise  the  act  of  24th  May,  1828,  into 
that  of  1844,  would  not  only  be  a  forced  constniction,  but  a 
manifest  perversion.  It  follows  that  the  law  as  found  in  the 
thirteen  first  sections  of  the  act  of  1824,  furnishes  all  authority 
the  District  Court  had,  to  proceed,  and  to  decree  an  equivalent; 
and,  that  the  true  mode  of  proceeding,  accordipg  to  the  law  as 
it  stands,  is  as  above  stated,  we  suppose  to  be  not  open  to  con- 
troversy. 

This  view  of  the  act  of  1844  was  very  forcibly  presented  to  us 
by  the  Attorney-General  in  the  case  of  the  Ukiited  States  v. 
Boisdore's  Heirs,  coming  up  firom  Mississippi,  11  How.  77,  but 
as  we  then  apprehended  that  no  similar  irregularity  might  again 
occur,  no  notice  was  taken  of  it  in  the  opinion,  dismissing  the 
cause  on  its  merits. 
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Being  of  opinion  that  this  cai^  is  destitute  of  merits,  it  is 
ordered  that  the  decree  of  the  District  Court  be  reversed,  and 
the  petition  dismissed 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Louisiana,  and  was  argued  by  counsel  On  consi* 
deration  whereof,  it  is  now  here  ordered,  adjudged,  and  decreed 
by  this  court,  that  the  decree  of  the  said  District  Court  in  this 
cause  be,  and  th6  same  is  hereby,  reversed  and  annulled,  and 
that  this  cause  be  and  the  same  i^  hereby  remanded  to  the  said 
District  Court,  with  directions  to  dismiss  the  petition  of  the 
claimants. 


Wyllys  Lyman,  Oeoroe  P,  Marsh,  John  Peck,  and  John 
H.  Peck,  Plaintiffs  in  Error,  v.  The  President,  Direct- 
ORS,  and  Company  op  the  Bank  of  the  United  States. 

Where  persons  wcra  indebted  to  a  bank  and  ^ve  their  promissory  notes  for  the 
amount  of  the  debt,  the  mere  acceptance  of  the  notes  by  the  bank  did  not  neccssa- 
rilj  operate  as  a  satisfaction ;  and  whether  or  not  there  was  an  agreement  at  the 
time  to  receive  them  in  satisfaction,  or  whether  the  circumiLanccs  attending  the 
transaction  warranted 'snch  an  inference,  were  questions  for  tlie  iary. 

All  Uie  notes  having  been  paid  except  the  last,  and  the  action  not  being  brought  npon 
the  note  bat  upon  tlie  original  consideration,  the  bank  was  not  bound  to  bring  the 

Erior  notes  into  court :  the  presumption  of  law  was,  they  had  been  given  up  by  the 
older  at  the  time  of  payment  If  the  fact  was  not  so,  the  burden  lay  upon  tlie  do* 
fcndants  to  show  it. 

So  also,  a  port  of  the  consideration  being  the  purchase  of  real  estate,  the  bank  was  not 
bound  to  prove  the  execution  and  delivery  of  proper  conveyances  to  the  defendants. 
Having  given  their  notes  for  the  purchase-money,  the  court  was  bound  to  prcsome 
that  they  were  satisfied  with  the  conveyances.    If  not,  it  was  their  duty  to  show  it. 

Where  the  bank  had  become  insolvent  and  had  made  an  assignment  of  its  effects  to 
trustees  for  the  benefit  of  its  creditors,  the  bank  was  allowed  to  sue  in  its  own  name 
at  the  instance,  and  for  the  benefit  of  creditors,  and  the  case  was  the  same  as  if  the 
law  permitted  ihe  suit  to  be  brought,  and  the  same  had  been  brought,  in  the  name 
of  such  trustees. 

Although  the  bank  had  indorsed  a  note  amongst  its  otlier  assets  to  its  trustees,  yet 
under  the  circumstances  it  could  maintain  a  suit  upo'h  the  note,  because, 

Where  a  party  who  is  the  holder  of  a  note  has  transfeiTcd  it  for  purposes  of  collection, 
and  it  is  not  paid  but  is  found  in  the  possession  of  the  original  holder,  he  can  recover, 
as  he  is  remitted  to  his  original  rigiits,  notwithstanding  the  indorsement ;  and  if  the 
note  is  not  paid,  the  plaintiff  may  give  it  up  and  recover  upon  tlic  original  consider- 
ation. 

Before  the  defendants  became  indebted  to  the  bank,  the  bank  had  made  a  compromise 
of  certain  claims,  which,  amongst  others,  were  the  subject  of  the  sale  by  tne  bank 
and  purchase  by  the  defendants.  Two  of  the  defendants  had  knowledge  of  the  con- 
ditions of  this  compromise,  and  their  knowledge  must  be  considered  as  extending 
to  the  other  defendants.  It  was  a  question  for  the  jury  to  determine  what  the 
defendants  purchased. 

This  case  was  brought  up,  by  writ  of  error,  from  the  Circuit 
Court  of  the  United  States  for  the  District  of  Vermont 
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It  was  a  suit  brought  by  the  Bank  of  the  United  States,  under 
the  following  circumstances : 

During  the  existence  of  the  charter  granted  by  Congress  to 
the  Bank  of  the  United  States,  it  had  established  a  branch  of 
that  institution  at  Burlington,  in*  the  State  of  Vermont  The 
Bank,  when  chartered  by  Pennsylvania,  became  the  owner  of  the 
property  and  effects  of  the  former  corporation,  and  of  course  of 
the  property  and  effects  of  the  branch  at  Burlington.  Being 
about  to  dose  and  withdraw  that  branch,  the  board  in  Philadel- 
phia received  the  following  offer : 

To  the  President  and  Directors  of  the  Bank  of  the  United  States. 
John  Peck  and  Lyman  and  Marsh  and  others,  propose  to  pur- 
chase of  the  Bank  of  the  United  States  the  property  of  the  office 
at  Burlington,  Vt,  as  it  was  upon  the  2d  day  of  March,  1836, 
upon  the  following  terms,  viz. : 

Bills  discounte(^  2d  Maxch,  1836,    .  $70,121  01 
Bills  receivable,  same  date.      .        .       2,133  46 

$72,264.47 

Wi^h  average  of  interest. 
Mclnlap  &Burdick'sdebt,      .        .    $24,128.12    . 
Mclntire  &  Blood's  debt,  .        .        2,000.00  § 

Blood  &  Burdick's  debt,  .        .        1.600.00  g 

Mclntire  &  Bean  &  RolTe's  debt,    .        3,000.00  t 
Gates  &  Co.'s  debts,  .        .     23,795.28  ^ 

64,523.40 

Suspended  debt,  .  .        .  5,000.00 

Banking-house  and  appurtenances,  and  house  and 
lot  in  Vergennes.  .        .  10,000.00 

$141,777,87 


To  be  paid  in  four  or  five  annual  instalments,  with  6  per  cent 
interest,  and  such  security  given  as  shall  be  satisfactory. 

JU)HN  Peck,  for  himself  ana  others. 
Philadelphia,  10th  March,  1836. 

The  offer  was  accepted,  and  the  plaintiffs  in  error  signed  four 
joint  and  several  notes,  dated  on  the  1st  of  April,  1836,  payable 
to  the  order  of  Mi.  Jaudon,  cashier,  at  the  Union  Bank,  in  the 
city  of  New  York.  Each  note  was  for  $36,600  dollars,  and  they 
were  payable  one,  two,  three,  and  four  years  after  date.  Sepa- 
rate notes  were  given  for  the  interest  payable  at  intervals  of  six 
months,  and  the  small  balance  remaining  being  paid  in  cash. 

When  the  first  note  was  becoming  due.  Peck  &  Co.  were  not 
prepared  to  pay  it,  » vid  requested  the  bank  to  discount  other 
paper  for  them  to  the  amount  of  $16,000  to  place  them  in  funds ; 


DECEMBER  TERM,  1851.  827 

Lyman  et  ftl.  v.  The  Bank  of  the  United  Stfttei. 

and  amon^  this  other  paper  was  a  note  by  Lyman  &  Cole  for 
|dOOO,  which  was  indorsed  over  to  the  bank  by  Peck  &  Ck>. 
The  bank  having  acceded  to  this  proposition,  the  first  note  was 
given  up  as  paid,  as  was  also  the  second  and  third  when  they 
became  due.  The  note  by  Lyman  &  Cole,  however,  was  not 
paid,  and  constituted  one  of  the  items  of  this  suit. 

By  reference  to  the  above  list  of  assets,  it  will  be  perceived 
that  the  '<  suspended  debt"  is  valued  at  (5000.  Two  of  these , 
items  were  brought  forward  in  the  bill  of  exceptions,  and  are 
noticed  in  the  opinion  of  the  court  It  is  proper,  therefore,  to  give 
tiie  following  explanation  of  the  matter,  copied  from  the  brief  of 
Mr.  Phelps : 

Among  the  items  of  the  suspended  debt  sold  to  the  defend- 
ants for  the  sum  of  (5000,  the  nominal  amount  being  over  |26,000, 
were  two  sums  standing  upon  the  books  of  the  bank  in  the  list 
of  suspended  debts,  as  due  from  one  Burrows,  and  frt)m  the  firm 
of  Truesdell  &  Co.  The  debt  of  Truesdell  &  Co.  had  been 
compromised  by  the  payment  of  fifty  per  cent,  so  that  the  ba- 
lance of  50  per  cent,  which  stood  upon  the  books  of  the  bank  at 
the  time  of  the  sale  to  the  defendants,  was  not  due.  The 
amounfpaid  by  Truesdell  &  Co.  had  been  deducted  from  tho. 
original  debt,  so  that  the  sum  apparently  due  was  only  the  re- 
maining half. 

The  Burrows  debt  had  also  been  compromised,  and  was  in  a 
similar  condition,  except  that  the  sum  to  be  paid  by  him  under 
the  compromise  had  not  been  paid. 

The  compromise  of  the  debts  against  Truesdell  &  do,  was 
made  by  the  directors  of  the  bmnch,  with  the  approbation  -xnd  con- 
currence of  .the  parent  board.  At  the  time  when  this  was  done 
two  of  the  defendants  were  directors  of  the  branch,  and  acted 
in  the  matter. 

The  directors  of  the  branch  were  directed  by  the  parent  board 
to  make  semi-annual  returns,  showing  the  condition  of  the 
branch,  the  suspended  debts,  &c.  Two  of  these  returns,  signed 
by  two  of  the  defendants  as  directors,  show  the  precise  condi- 
tion of  these  debts.  They  being  marked  with  the  letter  D,  sig- 
nifying desperate,  and  a  note  being  appended,  showing  that  the 
apparent  balances  were  not  due.  These  transactions  took 
place  long  before  the  sale  to  the  defendants.  The  defendants 
claim  that  they  should  be  indemnified  for  the  amount  of  these 
apparent  debts  not  really  due. 

In  October,  1849,  the  bank  brought  suit  against  Peck  &  Co., 
in  the  Circuit  Court  of  the  United  States  for  the  District  of  Ver- 
mont The  declaration  contained  the  usual  money  counts,  an 
account  stated,  and  also  Counts  for  the  original  consideration  of 
the  notes.    The  defendants  pleaded  the  general  issue  and  statute 
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of  limitations.  At  the  trial  the  jury  found  a  yerdict  for  the 
plaintiff  at  $21,621.47,  and  costs. 

In  the  course  of  the  trial  several  exceptions  were  taken  to  the 
admissibility  of  evidence,  and  upwards  of  one  hundred  pages  of 
printed  matter  were  incorporated  into,  and  made  part  of,  the  bill. 
It  is  obvious,  therefore,  that  the  whole  of  it  cannot  be  inserted. 

To  sustain  the  issue,  on  the  part  of  the  plaintiffs,  the  counsel 
for  the  plaintiffs  offered  in  evidence  the  testimony  of  Lloyd  Mif- 
flin, John  Ramsey,  Samuel  Jaudon,  and  Thomas  B.  Taylor,  vdth 
the  several  papers  and  exhibits  thereto  attached,  and  referred  to  in 
their  testimony,  which  testimony  was  taken  under  a  commission 
issued  from  this  court,  and  which  testimony,  papers,  and  ex- 
hibits, are  on  file  in  said  suit,  and  are  hereby  referred  to,  and  in- 
corporated with,  and  made  part  of,  this  bill  of  exceptions,  to- 
gether with  the  promissory  note,  dated  April  1, 1836,  for  thirty- 
five  thousand  five  hundred  dollars,  payable  to  ^'  Samuel  Jaudon, 
Esq.,  cashier,"  or  order,  four  years  from  date,  at  the  Union  Bank, 
in  the  city  of  New  York,  signed  by  the  defendants ;  and  the  note 
for  five  thousand  dollars,  dated  March  25, 1837,  signed  by  Ly- 
man &  Cole,  payable  to  defendants,  or  order,  on  the  first  day 
of  June,  1837,  at  the  Union  Bank,  city  of  New  York,  which  por- 
missory  notes  are  also  annexed  to  saia  testimony  on  file,  as  afore- 
said, and  are  referred  to,  and  made  part  of,  this  bill  of  exceptions. 

To  the  reading  of  which  testimony,  exhibits,  and  notes,  the 
counsel  for  the  defendants  made  the  following  objections : 

1.  To  the  reading  of  the  said  thirty-five  thousand  five  hundred 
dollar  note,  upon  the  ground  that  it  was  not  payable  to  the  plain- 
tiffs but  to  Samuel  Jaudon,  and  not  indorsee!  by  said  Jaudon. 

2.  Objected  to  the  "  explanatory  memorandum"  upon  exhibit 
B,  referred  to  in,  and  annexed  to,  the  deposition  aforesaid  of  said 
MifHin,  on  the  ground  that  the  defendants  were  not,  nor  either 
of  them,  parties  to,  nor  in  any  way  connected  therewith. 

3.  To  the  testimony  of  said  Mifflin,  under  the  fifth  interroga- 
tory, tending  to  prove  that  the  consideration  of  said  thirty-five 
thousand  five  hundred  dollar  note  moved  from  the  plaintiffs,  and 
the  practice  of  the  plaintiffs,  in  taking  notes  payable  to  the  cash- 
ier ;  and  to  the  testimony  of  said  Jaudon,  under  the  7th,  8th,  and 
9th  interrogatories,  tending  to  prove  that  the  plaintiffs  advanced 
the  consideration  of  the  said  thirty-five  thousand  five  hundred 
dollar  note,  shown  to  said  witness  Jaudon,  and  the  other  notes 
referred  to  by  him,  given  by  the  defendants  at  the  same  time, 
and  that  it  was  the  property  of  the  plaintifrs,  and  tending  to 
prove  the  practice  of  the  plaintiffs  in  taking  notes  thus  payable; 
and  also  to  all  the  evidence  tending  to  prove  the  same  facts,  on 
the  ground  that  the  legal  effect  of  the  note  could  not  be  varied 
or  controlled  by  parol  evidence. 
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4^  To  the  testimony  of  said  MifBin,  under  the  7th  intenoga- 
toiy,  on  the  ground  that  neither  parol  evidence  nor  a  copy  of  the 
instructions  was  the  best  evidence,  and  that  the  original  should 
be  produced ;  and  objected  to  the  evidence  of  said  Miffliui  under 
the  8th  intenrogatory,  on  the  ground  that  the  original  papery 
sent  to  the  Branch  Bank  at  Burlington,  should  be  produced. 

5.  The  defendants  objected  to  the  testimony  of  said  MifSini 
under  the  10th  interrogatory,  tending  to  prove  the  signature  of 
Wyliys  Lyman  to  paper  or  exhibit  marked  E,  on  the  ground 
that  neither  the  acts  of  I^man,  done  by  him  in  his  official  ca- 
pacity as  director  of  the  Branch  Bank  at  Burlington,  nor  any 
knowledge  derived  by  him  in  the  performance  of  his  duties  as 
such  director,  could  affect  the  other  defendants,  or  in  any  way 
affect  the  rights  of  the  defendants  in  this  action ;  and  also  claimed 
that,  if  admissible,  it  would  be  evidence  only  against  Lyman. 
But  the  court  overruled  the  objections,  and  admitted  the  evi- 
dence generally,  so  as  to  affect  all  the  defendants. 

6.  The  defendants  objected  to  the  evidence  of  said  Ramsey, 
under  the  6th  interrogatory  bn  the  direct  examination,  relating 
to  the  ability  of  Silas  E.  Burrows,  on  the  ground  that  the  so£ 
vency  or  insolvency  of  said  Burrows  was  immaterial,  and  also 
on  the  ground  that  the  testimony  of  the  witness,  as  given  fn  his 
answer,  is  not  legal  evidence,  tending  to  prove  the  inability  pr 
insolvency  of  said  Burrows ;  the  witness  (as  defendants  insisted) 
stating  no  facts,  but  inferences  merely. 

7.  The  defendants  objected  to  the  testimony  of  Samuel  Jaudon, 
under  the  third  interrogatory,  on  the  ground  that  the  doings  of 
the  corporation,  (parties  to  the  sale,)  could  not  be  proved  of  paroL 

8.  The  defendants  objected  to  the  evidence  of  said  Samuel 
Jaudon,  under  the  10th,  11th,  12th,  and  13th  interrogatories,  on 
the  ground  that  the  same  is  irrelevant  and  immaterial,  and  on  the 
groutid  that  the  power  to  negotiate  the  note  or  transfer  the  legal 
interest  therein,  is  matter  of  law,  and  not  a  subject-matter  of  proofl 

9.  The  defendants  objected  to  the  testimony  of  said  Jaudon, 
under  the  17th  interrogatory  on  the.direct  examination,  on  the 
ground  that  the  contract  was  in  writing,  and  that  parol  evidence 
was  not  admissible.  The  court  overruled  all  the  objections,  and 
the  evidence  was  read  to  the  jury. 

All  the  depositions  and  schedules,  exhibits  and  papers,  thereto 
annexed,  above  mentioned,  were  read  in  evidence  to  the  jury. 
The  plaintiffs  also  introduced  as  a  witness,  Morton  Cole,  one  of 
the  signers  of  the  five,  thousand  dollar  note  aforesaid,  whose  tes- 
timonv  proved  that  said  note  last  aforesaid  was  executed  by 
himself  and  Lyman,  the  other  maker,  as  an  accommodation 
note,  that  is,  without  consideration,  and  for  the  accommodation 
of  the  payees  in  said  note. 

VOU  XII.  20 
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The  plaintiffii  also  introduced  a  copy  of  the  charter  of  the 
Bank  of  the  United  States,  by  the  State  of  Pennsylvania,  which 
is  referred  to  as  part  of  the  case ;  and  also  introduced  a  letter 
from  John  Peck,  dated  May  30, 1844,  which  is  also  referred  to 
as  part  of  the  case. 

The  defendants  introduced  the  paper  hereto  annexed,  ana 
made  part  of  the  case,  (marked  X,)  together  with  the  testimony 
of  Charles  F.  Warner,  whose  testimony  proved  that  said  paper 
was  in  the  handwriting  of  Thomas  Hockley,  who  is  mentioned 
in  the  depositions  introduced  by  the  plaintiffs,  and  that  said 
Hockley  died  in  November,  183o,  and  continued  to  act  as  the 
agent  for  the  plaintiffs,  in  the'  matters  relative  to  the  Branch 
Bank  at  Burlington  aforesaid,  up  to  the  time  of  his  death ;  and 
the  defendants  claimed  that  tiiis  paper  was  furnished  to  them, 
(at  the  time  of  the  sale  by  plaintiffs  to  defendants,)  by  said 
Hockley,  as  agent  of  the  plaintiffs,  as  a  list  of  the  debts  em- 
braced in  said  sale,  and  that  they  bought,  relying  on  that  and  the 
paper  (marked  O)  annexed  to  the  deposition  of  John  Ramsey, 
and  referred  to  in  his  answer  to  the  third  and  fourth  and  fifUi 
interrogatories  by  defendants,  as  furnished  to  defendants  by  said 
Bamsey,  on  behalf  of  plaintiffs,  at  the  time  of  said  sale,  and  on 
the  faith  of  which  they  made  the  purchase,  as  defendants 
claimed. 

The  plaintiffs  also  introduced  evidence,  tending  to  prove  that 
this  suit  was  prosecuted  by  the  consent  and  by  Erection  of  Ro- 
bertson and  others,  trustees. 

No  other  evidence  was  introduced  on  either  side. 

The  plaintiffs  claimed  to  recover  the  amount  of  the  balance 
of  the  account  annexed  to  the  deposition  of  Thomas  B.  Taylor, 

i marked  W,)  and  interest  thereon,  from  the  first  of  January, 
846,  to  the  time  of  trial ;  that  is  $17,638.87,  and  interest  there- 
on from  January  1, 1846,  to  the  time  of  trial. 

The  defendants'  counsel  insisted,  and  asked  the  court  to  in- 
struct the  jury,  — 

1.  That  upon  this  evidence  the  plaintiffs  were  not  entitied  to 
recover. 

2.  That  the  $35,500  notes,  given  for  the  original  purchase, 
were  payable  to  Samuel  Jaudon  and  not  to  the  plaintiffs,  and 
that  as  the  notes  were  not  indorsed  by  Jaudon,  there  could  be  no 
recovery  in  this  action,  in  respect  of  the  notes  upon  anv  of  the 
counts  in  the  declaration ;  and  that  there  was  no  evidence  in 
the  case  tending  to  prove  an  account  stated  between  phuntiffi 
and  defendants. 

3.  That  the  notes  given  by  defendants  to  Samuel  Jaudon,  as 
aforesaid,  are  primd  facie  given  in  payment  ol  the  original  pur- 
chase, and  that,  therefore,  this  action  cannot  be  sustained  in  the 
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name  of  the  plainti^  either  upon  the  notes,  or  the  consideration 
as  evidenced  by  the  notes,  or  upon  the  original  contract  of  sale; 

4.  That  if  the  notes  were  not  to  be  treated  as  payment  as 
matter  of  law,  yet  as  the  proof  shows  that  the  notes  were  given 
in  payment,  that  the  plaintifis  coold  not  recover ;  and  if  the 
court  would  not  so  instruct  the  jury,  then  to  instruct  them  that 
if  they  should  find  that  the  notes  were  given  and  received  in  pay- 
ment, then  the  plaintifis  could  not  recover. 

5.  That  if  the  notes  were  not  given  in  payment,  yet,  as  it  ap- 
pears from  the  evidence  that  they  were  assigned  to  Robertson 
and  others,  before  the  commencement  of  the  action,  and  are  still 
the  property  of  said  Robertson  and  others,  that  the  notes  thereby 
operate  as  payment  or  an  extinguishment  or  suspension  of  the 
original  cause  of  action,  and  that  such  would  be  the  effect  if  the 
jury  so  found  the  facts,  and  that  in  that  event  the  plaintifis 
comd  not  recover. 

6.  That  the  plaintifis  cannot  recover  on  the  original  contract 
or  consideration,  without  bringing  into  court  all  the  notes,  or 
showing  that  such  as  are  not  brought  into  court  have  been  given 
up  to  oefendants,  more  espedcdly  as  it  appears  that  the  notes 
were  j^ven  payable  to  a  third  person,  and  have  been  assigned. 

7.  That  there  can  be  no  recovery  for  the  real  estate  without 
showing  a  conveyance  to  defendants  by  deed,  or  some  convey- 
ance of  the  real  estate,  and  that  as  the  plaintii&  had  alleged  a 
conveyance,  the  proof  without  evidence  of  such  conveyance  did 
not  support  the  declcuration,  and  that  the  payments  made  must 
be  applied  to  tbe  items  of  plaintifTs  account,  legally  proved,  and 
not  to  the  items  for  real  estate,  unless  found  by  the  jury  to  have 
been  specially  made  upon  the  items  for  real  estate. 

8.  That  the  plaintifis  cannot  recover  upon  the  $5,000  note 
while  it  appears  to  have  passed  by  assignment  by  plaintifis  to 
Robertson  and  others,  indorsed  in  blank  by  defendants  and  Ro- 
bertson and  others,  still  the  owners,  and  also  for  the  reason  that 
it  appears  to  be  irdorsed  to  M.  Robertson,  and  the  legal  title 
still  in  him  and  out  of  the  plaintifis. 

9.  The  defendants'  counsel  also  insisted  and  claimed,  that  If 
the  plaintifi*  was  entitled  to  recover,  that  the  amount  of  the  three 
securities  or  debts  against  J.  Truesdell  &  Son,  amounting  to 
$4,884.48,  and  two  securities  or  debts  against  Silas  E.  Bur- 
rows and  J.  Truesdell  &  Son,  amounting  to  $2,536.86, 
contained  in  schedule  as  exhibit  (O)  referred  to  in  the  tes- 
timony of  John  Ramsey,  should  be  deducted  from  the  plain* 
tifi»'  daim,  which  securities  or  debts  the  plaintifis  claimed 
were  porchased  by  defendants  as  subsisting  and  valid  debts,  and 
that  they  had  been  compromised  and  diswarged  by  the  plain- 
tifis ;  and  asked  the  court  to  instract  the  jury  that  if  they  should 
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BO  find  the  facts,  to  deduct  the  amount  of  such  debts,  or  such  or 
so  much  of  them  as  they  should  find  were  so  purchased  by  de- 
fendants, and  compromised  and  discharged  by  plaintiffs,  from 
the  amount  of  the  plaintiffs'  claim ;  and  if  the  court  did  not  so 
instruct  them,  then  to  instruct  them  to  deduct  so  much  as  they 
should  estimate  the  debts  to  have  been  worth  at  the  time  of 
such  purchase,  which  were  discharged  by  the  plaintiffs ;  and  that 
at  all  events  the  defendants  were  entitled  to  have  deducted  the 
amount  or  value  of  the  note  taken  by  plaintiffs  in  the  compro- 
mise of  the  Burrows  debt 

10.  The  defendants  further  insisted  and  asked  the  court  to  in- 
struct the  jury,  that  it  was  a  question  of  fact  for  them  to  find 
whether  the  defendants,  or  either  of  them,  had  knowledge  of  the 
condition  of  these  debts,  or  whether,  at  the  time  of  the  purchase, 
said  debtsj  or  either  of  them,  had  been  compromised  and  dis- 
charged ;  and  that  if  they  should  find  that  Wyllys  Lyman  and 
John  Peck,  or  eithci  of  them,  had  knowledge  of  the  condition  of 
said  debts,  and  that  they  had  been  compromised  and  discharged, 
or  either  of  them,  at  the  time  of  the  purchase,  and  that  they  de- 
rived such  knowledge  by  and  while  acting  in  their  official  capa- 
city as  directors,  or  as  committee  of  said  Branch  Bank  at  Burling- 
ton, that  such  knowledge  would  not  affect  the  other  defendants, 
or  defeat  or  affect  the  right  of  the  defendants  to  have  a  deduc- 
tion from  the  plaintiffs'  claim  on  account  of  said  debts  as  aforesaid. 

The  court  refused  to  instruct  the  jury  agreeably  to  the  de- 
fendants' first  request,  to  which  the  defendants  tendered  their 
exceptions,  which  are  allowed  and  sealed  by  the  couri 

Upon  the  points  raised  in  the  second  request  by  the  defend- 
ants, the  court  charged  the  jury  that  the  action  was  not  brought, 
nor  did  the  plaintifls  seek  to  recover  upon  the  $35,500  notes,  and 
that  there  could  be  no  recovery  upon  said  notes,  as  the  same 
were  payable  to  Samuel  Jaudon,  and  had  not  been  indorsed  by 
him,  and  that  the  evidence  did  not  tend  to  prove  an  account 
stated  with  the  plaintiffs,  but  with  Robertson  and  others,  trus- 
tees, to  whom  the  debt  had  been  assigned,  and  who  were  the 
owners  thereof  at  the  time. 

In  answer  to  the  third  request  of  the  defendants,  the  court  re- 
fused to  charge  as  requested,  and  charged  the  jury  that  the  not^s 
given  at  the  time  of  the  purchase  were  not  primd  facie  payment ; 
that  as  the  notes  were  given  to  Samuel  Jaudon  as  agent  of  the 
plaintnm,  they  were  in  judgment  of  law  thcrproperty  of  the  bank, 
and  for  this  purpose  the  same  as  if  given  payable  to  the  plain- 
tiffs. That  the  note  in  one  sense  may  be  considered  as  primd 
facie  payment,  until  it  reaches  maturity.  It  suspends  the  re- 
medy till  then.  To  which  refusal  of  the  court  to  chargie  as  re- 
quested the  defendants  tendered  their  bill  of  exceptions,  which 
is  allowed,  and  signed  and  sealed  by  the  court 
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In  answer  to  the  fourth  request  the  court  refused  to  charge  as 
requested  by  defendants,  and  charged  the  juiy,  that  it  was  a 
question  of  fact  for  them  to  find,  whether  the  notes  were  given 
and  received  in  payment  and  satisfaction  of  the  debt  or  original 
consideration,  and  that  if  so  the  plaintiffs  could  not  recover. 
That  in  order  to  operate  as  a  satisfaction,  they  must  have  been 
given  and  received  as  actual  payment;  that  if  goods  are  sold 
and  bills  receipted  by  the  vendor  "  received  payment  by  nolte,'* 
that  is  no  payment ;  that  means  payment  when  the  note  is  p^d, 
and  is  not  payment  or  satisfaction  until  such  note  is  paid.  That 
the  rule  is,  that  the  giving  of  a  note  is  no  satisfaction  of  the  ori- 
ginal  debt  or  consideration,  unless  there  is  an  agreement  that 
the  note  shall  be  in  payment,  and  that  the  question  in  this  case 
is,  whether  at  the  time  of  the  purchase  the  pfirties  superadded 
an  agreement  that  the  notes  should  be  in  satisfaction ;  if  not, 
then  they  would  not  operate  as  a  satisfaction.  To  which  refusal 
of  the  court  to  charge  the  jury  as  requested,  and  to  the  charge 
as  given,  the  defendants  tender  their  bill  of  exceptions,  which  is 
allowed,  and  signed  and  sealed  by  the  court. 

The  court  refused  to  charge  the  jury  as  requested  in  the  de- 
fendant's fifth  request,  and  charged  the  jury  that  Robertson  and 
others  were  assignees  and  trustees  for  the  benefit  of  creditors, 
end  held  the  debt  for  the  benefit  of  creditors  of  the  bank,  and 
that  the  suit  was  instituted  by  the  plaintiffs,  f the  bank,)  at  the 
instance  and  for  the  benefit  of  creditors,  ana  the  case  is  the 
same  as  if  the  law  permitted  the  suit  to  be  brought,  and  the 
same  had  been  brought,  in  the  name  of  such  trustees.  To 
which  refusal  of  tlie  court  to  charge  the  jury  as  reiquested,  and 
to  the  charge  as  given  to  the  jury,  the  defendants  tender  their 
bill  of  exceptions,  and  the  same  is  allowed,  and  signed  and 
sealed  by  the  court 

The  court  refused  to  charge  the  jury  as  requested  in  the  de- 
fendants' sixth  request,  and  did  instruct  the  jury,  that  aUhough 
the  two  intermediate  notes  given  at  the  time  of  the  purchase 
were  not  accounted  for,  yet  as  the  plaintiff  conceded  that  they 
had  been  paid  by  the  defendants,  the  legal  presumption  was  that 
they  had  been  given  up  to  the  defendants ;  that  the  law  obliges 
a  party  to  give  up  a  note  when  paid,  and  that  the  burden  lay 
on  the  defendants  to  show  that  the  notes  were  outstanding  and 
indorsed  before  due  under  such  circumstances ;  that  the  holders 
were  bond  fide  holders  before  the  defendants  could  claim  that 
the  notes  are  outstanding,  or  object  that  the  notes  are  not 
brought  into  court  To  this  refusal  of  the  court  to  instruct  the 
jury  as  requested,  and  to  this  instruction  of  the  court,  the  de- 
fendants tender  their  bill  of  exceptions,  and  the  same  is  allowed, 
and  siened  and  sealed  bv  the  court. 
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The  court  refused  to  charge  the  jury  agreeably  to  the  seventh 
request,  and  charged  the  jury  that  it  was  objected  by  the  de- 
fendants that  the  plaintiffs  could  not  recover  the  items  for  real 
estate  without  showing  a  conveyance  of  the  real  estate ;  that  this 
objection  would  be  well  founded  if  the  contract  was  executory, 
but  that  this  contract  was  executed,  and,  therefore,  the  plaintiffs 
ndeht  recover  without  showing  a  conveyance  of  the  real  estate ; 
and  that,  without  showing  sucn  conveyance,  the  proof  supported 
the  declaration  in  this  respect  To  the  refusal  of  the  court  to 
instruct  the  jury  as  requested,  and  to  the  instinctions  as  given, 
the  defendants  tender  their  bill  of  exceptions ;  which  is  allowed, 
and  signed  and  sealed  by  the  court 

The  court  refused  to  charge  the  jury  agreeably  to  the  eighth  re- 
quest, and  charged  the  jury  that,  where  a  party  who  is  the  holder 
of  a  note  has  transferred  it  for  purposes  of  collection,  and  it  is 
not  paidf  but  is  found  in  the  possession  of  the  original  holder, 
he  can  recover,  as  he  is  remitted  to  his  original  rights,  hotwith- 
standing  the  indorsement,  whether  stricken  out  or  not;  and 
that  another  answer  to  defendants'  objection  was  that  if  not  paid 
the  plaintiiis  may  sive  it  up,  and  recover  upon  the  original  con- 
sideration. To  this  refusal  of  the  court  to  instruct  the  jury  as 
requested,  and  to  the  instructions  as  given,  the  defendants  ten- 
der their  bill  of  exceptions,  and  the  same  is  allowed,  and  signed 
and  sealed  by  the  court 

The  court  refused  to  instruct  the  jury  agreeably  to  the  ninth  and 
tenth  request  of  the  defendants,  and  instructed  them  that  it  was 
a  question  whether  the  plaintifis  sold  the  debt  of  Truesdell  & 
Son,  as  it  stood  upon  the  books,  and  the  same  as  to  the  debt  of 
Silas  E.  Burrows,  or  whether  defendants  bought  these  debts  with 
a  full  knowledge  of  the  circumstances  of  these  debts ;  that  it  ap- 
peared that,  in  pursuance  of  instructions  of  the  parent  bank  to  tne 
branch  bank,  that  it  was  the  duty  of  the  branch  bank  to  make  semi- 
annual returns,  showing  what  debts  were  good,  and  what  bad,  and 
what  were  considered  desperate;  that  in  June,  1835,  and  in  No- 
vember, 1835,  returns  were  made,  and  in  that  of  June,  1835, 
there  is  a  memorandum  opposite  tlie  TniesdeU  debt :  "  This  ba- 
lance due  after  compromise ;"  and  opposite  the  Burrows  debt  is 
Imt  down  "  compromi'^ed  at  the  New  York  office,"  and  a  simi- 
si  entry  in  the  return  of  November,  that  it  is  claimed  by  de- 
fendants that,  as  those  debts  are  put  in  at  the  criminal  amount 
in  the  list,  it  is  a  representation  that  the  debts  are  due ;  but  that 
the  answer  to  this  is,  that  Lyman  and  Peck  were  directors  at 
the  Burlington  branch,  and  are  to  be  presumed  to  have  been 
cognizant  of  the  condition  of  these  debts ;  and  further  instructed 
the  jury,  that,  as  it  appeared  that  Lyman  and  Peck  knew  the 
fact  of  the  compromise  and  condition  of  these  debts  at  the  time 
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of  the  purchase,  although  the  defendants*  objections  would  be 
well  founded  if  notice  to  Lyman  and  Peck  was  not  notice  to 
the  other  defendants,  yet  notice  to  Lyman  and  Peck  was  in  law 
notice  to  all  the  defendants,  and  their  knowledge  was  to  be  in 
law  imputed  to  tiie  other  defendants ;  and  inasmuch  as  the  pur- 
chasers knew  at  the  time  of  the  purchase  that  these  debts  had 
been  compromised,  the  bank  was  not  bound  to  make  any  de- 
duction on  account  of  these  debts,  and  that  if  the  plaintiffs  re- 
covered, thev  were  entitled  to  recover  the  amount  of  the  balance 
of  $17,638.o7,  as  by  the  account  annexed  to  the  deposition  of 
Thomas  B.  Taylor,  marked  (W,)  and  interest  thereon,  from 
January  1, 1846,  to  time  of  trial.  To  which  refusal  of  the  court 
to  charge  agreeably  to  the  ninth  and  tenth  requests,  and  to  the 
charge  of  the  court  as  given,  the  defendants  tender  their  bill  of 
exceptions,  which  exceptions  are  allowed,  and  signed  and  sealed 
by  the  court  The  jury  returned  a  verdict  for  the  plaintiffs,  for 
amount  of  said  account  last  mentioned  and  interest,  amounting 
to  (21,621.47.  To  all  which  several  decisions  of  the  court,  and 
refusal  to  instruct  the  jury  as  requested,  and  to^  the  instructions  of 
i^e  court  as  given  to  the  jury,  the  defendants  tendered  excep- 
tions and  prayed  that  the  same  be  allowed,  and  which  were 
severally  allowed,  and  signed  and  sf^aled  by  the  court 

».  Nelson,    [bkal.] 
AsAHEL  Peck, 
Attorney  and  Counsel  for  defendants. 

.  Upon  these  exceptions  the  cause  came  up  to  this  court 
It  was  argued  by  MrJ  Phelps,  for  the  defendants  in  error,  no 
counsel  appearing  for  the  plaintifis  in  enor. 

Mr.  Phelps.  This  action  is  brought  by  the  assignees  of  the 
bank  under  the  assignment  of  September  4, 1841,  in  the  name 
of  the  bank,  and  contains  several  counts,  viz.,  a  count  upon  an 
account  stated,  which  was  not  relied  on  at  the  trial ;  a  count  for 
money  had  and  received,  and  several  counts  in  indebitatus  asstinqh 
sii  for  the  various  descriptions  of  the  property  sold,  including 
one  for  real  estate  "  sold  and  conveyed." 

Various  points  are  raised  by  the  bill  of  exceptions,  which  re- 
late, 1st,  to  the  admission  of  the  evidence;  and,  2dly,  to  the 
charge  to  the  jury ;  and  these  will  be  examined  in  their  order. 

1.  The  note  for  $35,500  is  objected  to  upon  the  ground  that 
it  is  payable  to  Jaudon,  and  is  not  by  him  indorsed. 

It  Id  sufficient  to  say  here,  that  the  note  was  not  offered  as  the 
foundation  of  the  sui^  or  as  of  itself  sustaining  it  It  was  df- 
fered  as  a  part  of  the  transaction  testified  to  by  the  witnesses, 
and  for  the  purpose  of  showing  a  consummation  of  the  contracti 
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the  price  to  be  paid,  and,  in  connection  with  the  account  cniw 
rent,  the  balance  due  the  plaintiffs.  The  effect  of  taking  the 
note  in  this  form  upon  the  plaintiffs'  remedy  will  be  considered 
hereafter. 

2.  The  explanatory  memorandum  on  exhibit  B,  attached  to 
the  testimony  of  Mifflin,  is  objected  to. 

Exhibit  B  is  the  original  proposition  of  the  defendants  for  the 
purchdse.  If  exhibit  A  is  referred  to,  which  was  an  estimate  of 
the  value  of  the  property  made  by  the  witness  to  enable  the 
board  to  judge  of  the  proposition,  it  is  a  document  in  all  respects 
immaterial,  having  no  possible  bearing  upon  the  issue.  The 
memorandum  is  of  the  same  chejracter.  It  was  introduced  by 
the  witness  of  his  own  motion.  It  will  not  do  to  hold  that  the 
introduction  of  circumstances,  wholly  immaterial,  by  a  witness 
in  detailing  a  transaction,  is  error,  and  a  ground  of  reversal 

Had  this  been  objected  to  specifically,  it  would  probably  have 
been  waived  by  the  plaintiffs ;  but  it  is  here  urged  in  support  of 
a  general  objection  to  the  whole  testimony. 

3.  The  third  ground  of  objection  has  reference  to  the  proof  as 
to  the  origin  of  the  note,  firom  whom  the  consideration  moved, 
what  it  was,  and  as  to  the  fact  that  Jaudon  is,  in  regard  to  the 
note,  a  mere  trustee  for  the  bank.  This  objection  is  founded 
upon  the  mistaken  supposition  that  the  action  is  brought  upon 
the  note  to  enforce  it;  whereas  the  plaintiffs  waive  their  remedy 
on  the  notes,  and  seek  to  recover  upon  the  original  contract  of  sale. 

Whether  the  taking  .the  notes  in  the  name  of  Jaudon  bars 
this  action  is  another  question. 

There  is  nothing  in  the  nature  of  a  promissory  note  which  jwe- 
cludes  an  inquiry  into  the  facts,  as  to  what  the  consideration 
was,  from  whom  it  moved,  or  whether  the  payee  holds  it  as  trus- 
tee, whenever  the  inquiry  is  pertinent  to  the  ipsue ;  whether  the 
contract  expressed  on  its  face  can  be  varied  by  parol,  is  a  very 
different  question. 

But  if  this  objection  is  well  founded,  the  whole  defence  in  the 
case  falls  to  the  ground.  If  we  are  not  at  liberty  to  connect  the 
note  in  this  way  with  the  transaction  between  these  parties, 
then  it  is  to  be  regarded  as  a  matter  between  other  parties 
having  no  connection  with  this  controversy,  and  no  bearing  upon 
the  case.  In  this  point  of  view  the  whole  testimony  in  regard 
to  the  notes  becomes  immaterial,  and  affords  no  reason  for  re- 
versing the  judgment,  unless  an  improper  effect  was  given  to  it 
in  the  charge  to  the  jury.  The  judge,  however,  directed  the 
jury,  in  substance,  to  disregard  the  notes,  unless  they  foimd  that 
they  were  in  fact  received  in  payment 

4.  To  the  testimony  of  Mifflin,  in  answer  to  the  7th  inteiro* 
gatory.    This  testimony  relates  to  the  general  practice  of  the 
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bank,  and  the  instnictions  generaUy  given  to  the  branches.  This 
was  clearly  competent  evidence.  And,  in  describing  that  prao- 
tioe,  it  was  certainly  proper  for  the  witness  to  refer  to  a  printed 
copy  of  the  instructions  themselves ;  for,  in  this  point  of  view, 
one  copy  is  as  much  an  original  as  another.  The  general  prac- 
tice of  the  bank  might  not  be  material,  standing  alone ;  but 
that  is  not  the  objection. 

The  answer  to  the  eighth  interrogatory  merely  states  the  fact, 
that  a  copy  of  the  circular  was  sent  to  the  branch,  which  cer- 
tainly does  not  fall  within  the  rule  excluding  parol  evidence. 

When  this  fact  appeared,  all  further  inquuy  of  the  witness, 
ad  to  the  contents  of  that  particular  paper,  is  of  course  pre* 
eluded,  unless  the  paper  is  produced  or  accounted  for.  Here 
was  no  attempt  to  control  a  writing  by  parol. 

The  paper  produced  speaks  for  itself;  and  the  fact  that  one 
of  the  printed  circulars  was  forwarded  to  the  branch  in  Vermont 
does  not  conflict  with  the  paper  itself,  nor  is  it  descriptive  of  its 
contents. 

Besides,  this  paper  was  attached  to  a  deposition  taken  under 
a  commission,  the  defendants  being  present  at  the  taking,  and 
filed  in  court  long  before  trial.  This  was  of  itself  sufficient 
notice  to  the  defendants  to  produce  what  they  call  the  originaL 

Some  of  them  having  been  directors  during  the  whole  exist- 
ence of  the  branch,  they  must  be  supposed  to  have  the  custody 
and  control  of  it  This  view  of  the  subject  imposes  no  hara- 
ship  upon  the  defendants.  '  They  may  produce  the  paper,  if 
necessary,  in  their  defence,  and  it  involves  no  surprise,  as  they 
have  notice  by  the  return  of  the  commission  that  the  plaintiite 
will  use  the  copy  if  they  do  not 

6.  The  fifth  objection  involves  two  questions :  1st,  whether 
notice  to  Lyman,  as  director,  is  evidence  of  knowledge  in  him 
in  his  private  capacity ;  and,  2dly,  whether  notice  to  him  is 
legally  notice  to  all  the  defendants. 

The  first  point  is  disposed  of  by  a  simple  statement  of  the 
case.  Lyman  was  appointed  director  of  the  branch  by  the 
parent  board  He  stood,  therefore,  in  no  official  relation  to  that 
board,  but  was  simply  their  agent  In  that  capacity  he  com- 
promised the  debts  with  Truesdell  &  Co.,  and  reports  his  doings 
to  his  principal  He  afterwards  purchases  the  suspended  debt. 
The  question  then  becomes  this, — whether  an  agent  who  reports 
his  proceedings  to  his  principal  is  supposed  to  know  what  he 
has  done  or  what  he  reports  f  And  if  he  deals  with  his  prin- 
cipal afterwards,  both  parties  relying  upon  what  the  agent  com- 
municates, and  it  prove  untrue,  ibe  principal  or  the  agent  is  de- 
frauded. 

Ab  to  the  other  point,  it  is  very  clear  that  notice  to  one  is 
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notice  to  all.  They  are  joint  contractors,  and  notice  must 
necessarily  affect  all  or  none.  I  know  of  no  exception  to  this 
role,  unless  it  be  in  the  case  of  joint  indorsers  of  a  note  or  bill, 
which  depends  upon  peculiar  principles  not  applicable  to  this 
case* 

In  regard  to  the  Barrows  debt,  the  evidence  is,  that  he  signed 
a  report,  dated  in  November,  1835,  in  which  that  debt  is  reported 
as  ^  compromised  at  the  New  York  office,"  and  marked  as  des- 
pera^. 

6.  To  the  answer  of  Ramsay  to  the  6th  interrogatory.  The 
solvency  of  Barrows  was  material.  His  debt  was  purchased  by 
defendants  (if  purchased  at  all)  as  a  doubtful  debt ;  but  (5,000 
having  been  given  for  the  whole  list  of  suspended  debts,  amount^ 
ing  to  over  $26,000.  If  defendants  have  any  claim  upon  the 
plaintiffs,  by  reason  of  the  debt  not  being  due,  it  is  only  for  what 
they  have  lost 

The  proof  of  the  fact  is  also  proper.  The  court  cannot  go 
into  a  settiement  of  a  man's  estate  to  ascertain  his  solvency. 
It  is  a  matter  of  reputation  and  opinion,  and  the  opinion  of  the 
witness,  with  the  grounds  of  it,  was  competent  proof. 

The  fourth,  fifth,  and  sixth  objections  have  reference  to  the 
claim  of  the  defendants  upon  the  plaintiffs,  on  account  of  the 
Burrows  and  Truesdell  debts.  But  the  whole  of  the  evidence  on 
that  subject  was  unimportant  The  matter  was  not  properlv  in 
issue.  There  is  no  plea  of  set-off  in  the  case,  and  the  failure 
of  consideration  being  partial  merely,  could  not  be  set  up  as  a 
defence.  The  matter  got  into  the  case  by  the  plaintiffs  antici- 
pating the  claim,  and  taking  evidence  under  the  commission  to 
rebut  it 

7.  The  seventh  objection  to  the  testimony  of  Jaudon,  in  his 
answer  to  the  3d  interrogatory,  is  founded,  on  the  exploded  no- 
tion, that  a  corporation  cannot  contract  except  under  seal  It 
is  now  well  settled  that  a  corporation  may  contract  through  its 
agents  by  parol 

At  all  events,  the  defendants  purchased  of  the  new  bank,  after 
the  old  charter  had  expired,  and  have  had  the  full  benefit  of 
their  purchase ;  it  is  not  now  competent  for  them  to  question  the 
plaintiffs'  titie. 

8.  The  eighth  objection,  viz.,  the  testimony  of  Jaudon,  is  alto- 
gether misconceived.  The  witness  does  not  testify  to  matters 
of  law,  but  to  the  authority  which  the  bank  conferred,  as  a  mat- 
ter of  fact,  upon  its  agents. 

9.  The  ninth  objection  to  the  answer  of  the  same  witness  to  the 
17th  interrogatory  is  equally  unfounded.  This  testimony  is  un- 
important, inasmuch  as  the  defendants  offered  no  proof  of  an 
express  warranty.     But  it  was  technically  admissible,  for  the 
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transfer  of  the  property  was  not  in  writing.  The  defendants' 
proposition  was  in  writing,  and  they  were  advised  by  letter  that 
the  proposition  was  accepted;  but  no  written  transfer  of  the 
property  was  executed.  There  might,  therefore,  have  been  a 
verbal  wcurranty,  and  to  meet  such  a  suggestion  the  proof  was 
taken. 

IL  As  to  the  exceptions  to  the  jndge's  charge : 

1.  The  first  is  general,  and  depends  upon  tiie  other  points  in 
the  case ;  it  need  not  therefore  be  discnssed. 

2.  The  second  request  of  the  defendants'  counsel  was  most 
fully  conformed  to  bv  the  judge,  who  told  the  jury  explidtiy, 
that  the  plaintiiEi  could  not  recover  upon  the  notes,  nor  upon  the 
account  stated. 

3.  The  charge  of  the  court  upon  the  third  point  suggested  by 
the  counsel  was  doubtiess  correct  Had  the  notes  been  made 
payable  to  the  plaintiffs,  they  might  have  waived  their  remedy 
upon  the  notes,  and  sued  on  the  original  contract  A  note  is  a 
mere  security  for  a  debt  It  is  upon  this  principle  that  a  note 
may  be  given  in  evidence  under  a  count  for  money  had  and 
received. 

The  real  question  in  the  case  is  not,  as  the  counsel  seem  to 
suppose,  whether  a  recovery  can  be  had  upon  the  notes  in  the 
name  of  the  bank,  as  parties  to  the  notes ;  but  whether  the  tak- 
ing the  notes  in  the  name  of  Jaudon  will,  under  all  circumstances, 
bar  the  action  on  the  original  contract  ? 

Had  the  notes  been  made  payable  to  the  bank,  they  clearly 
would  not  have  that  effect 

Does  the  fact  that  they  were  payable  to  Jaudon  make  any 
difference  ?  They  were  made  payable  to  him,  as  an  officer  of 
the  bank,  in  trust  for  the  bank,  he  having  personally  no  interest 
in  them ;  they  have  never  been  put  in  circulation,  but  have  ever 
remained,  and  still  are,  in  possession  of  the  bank,  except  so  Car 
as  they  have  been  paid  ana  delivered  up  to  the  defendants. 

Can  any  reason  be  given  why  the  bank  should  not  have  the 
same  remedy  in  this  case  as  if  they  were  payable  to  the  bank 
directiy? 

4.  If  the  notes  are  not  payment  of  the  original  debt  by  ope- 
ration of  law,  the  only  remaining  question  is,  whether  they  were 
intended  by  the  parties  to  have  that  effect? 

This  question  was  very  fairly  left  to  the  jury,  with  the  instruc* 
tion  that,  as  the  legal  effect'  of  the  notes  was  not  to  extinguish 
the  original  cause  of  action,  they  could  not  have  that  effect,  un- 
less by  agreement  of  the  parties. 

5.  The  fifth  request  of  tiie  counsel  assumes,  that  the  assign^ 
ment  to  Robinson  and  others,  trustees,  divested  the  bank  of  all 
interest  in  the  claims ;  and,  therefore,  that  they  cannot  recover. 
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But  the  assignment  was  made  of  the  effects  of  the  bank  for  the 
purpose  of  dosing  its  business,  and  for  the  benefit  of  its  credit- 
ors. The  claim,  therefore,  passed  to  the  assignees  precisely  as 
the  bank  held  it ;  and  they  had  the  same  eledion  in  regard  to 
the  remedy  as  the  bank  had.  Had  the  notes  been  put  in  circu- 
lation upon  a  new  consideration,  moving  firom  a  third  party,  the 
two  remedies  would  have  been  separated,  the  election  made,  and 
the  right  of  election  determined ;  but  parsing,  as  they  did,  toge- 
ther, the  character  and  condition  of  the  claim  in  either  form,  was 
not  changed  by  the  assignment 

6.  The  sixth  request  assumes,  very  properly,  that  it  is  incum- 
bent on  the  plaintiffs,  either  to  bring  the  notes  into  court  or 
otherwise  account  for  them.  But  the  account  current  attached 
to  the  deposition  of  Taylor,  shows  that  the  three  notes  first  pay- 
able were  paid,  and  how  they  were  paid.  The  plaintiffs  admits 
ted  the  payment  on  trial. ,  The  legal  presumption,  then,  is,  that 
they  were  given  up  to  the  defendants ;  especially  as  ten  years 
had  elapsed  at  the  time  of  trial  after  the  last  of  the  three  notes 
became  payable,  and  the  statute  of  limitation  had  run  upon  it 
more  than  four  years  before. 

The  testimony  of  Ramsey  shows  that  the  note  first  due  was 
given  up  to  the  defendants,  and  this  fortifies  the  presumption  that 
the  others  were. 

7.  The  seventh  request  relates  to  the  count  for  the  sale  of  the 
real  estate. 

The  objection  is,  that  the  proof  does  not  support  the  declara- 
tion. 

Nothing  can  be  made,  on-  this  point,  of  the  suggestion  of  a 
variance ;  for  the  proof,  if  it  show  any  thing,  shows  an  execu- 
tion of  the  contract,  as  stated  in  the  declaration ;  and  as  the  de- 
fendants executed'  their  notes  agreeably  to  their  proposition,  it 
is  to  be  presumed,  in  the  absence  of  all  proof,  that  they  received 
such  a  conveyance  as  was  satisfactory. 

If  there  be  any  foundation  for  this  exception,  it  must  be  on 
the  ground  that  \he  deed  of  conveyance,  or  a  copy  of  it,  should 
be  produced  as  the  best  evidence.  If  the  titie  to  the  real  estate 
were  in  controversy,  the  conveyance  should  undoubtedly  be  pro- 
du<  ed,  that  the  court  might  judge  whether  it  were  effectual. 
But  the  allegation  in  this  case  is,  that  the  defendants  "  being 
indebted  for  certain  real  estate,"  &c.,  "promised,"  &c.  The 
material  fact  is  the  indebtedness.  If  that  indebtedness  is  admit- 
ted, it  is  enough.  The  defendants,  by  giving  the  notes  for  that 
consideration,  agreeably  to  their  first  propositicfn,  admit  the 
indebtedness.  Why,  then,  should  the  deed  be  produced  ?  It 
would  not  prove  the  indebtedness  if  it  were.  That  would 
depend,  after  all,  upon  other  proof.     Nor  is  it  necessary  to  show 
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that  the  deed  conveyed  a  perfect  title.  The  defendants  may 
have  stipulated  fo-  i  release  merely,  and  inay  have  acquired  no 
title,  and  vet  may  be  liable  on  their  promise. 

The  title  is  not  in  issue  'in  any  form..  There  is  no  pretence 
that  the  defendants  have  given  a  defective  title  for  which  they 
are  responsible,  or  that  the  consideration  of  the  notes  has  failed, 
either  in  whole  or  in  part,  or  that  the  plaintiffs  failed  to  execute 
the  contract  fully. 

Inasmuch)  then,  as  the  deed  would  not  prove  an  indebtedness 
if  produced,  (it  not  being  a  security  executed  for  such  a  purpose, 
and  indeed  would  contain  an  acknowledgment  of  payment  of 
the  consideration-money,)  and  as  the  title  is  in  no  way  in  issue, 
for  what  rational  purpose  should  it  be  produced  ? 

It  would  simply  dhow  the  fact  that  a  conveyance  of  some 
kind  was  executed ;  a  fact  necessarily  admitted  by  the  execu- 
tion of  the  notes. 

After  aU,  the  point  is  immaterial  A  judgment  will  not  be 
reversed  for  an  erroneous  decision,  if  it  appear  that  the  result  of 
the  case  must  be  the  same,  whether  the  point  be  ruled  one  way 
or  the  other. 

The  court  very  properly  adopted  the  amount  agreed  to  be 
paid  upon  the  purchase,  (whatever  was  included  in  it,)  as  the 
basis  of  the  verdict,  directing  the  jury  to  find  the  balance  after 
deducting  payments  as  stated  in  the  account  current 

This  they  must  have  done  if  no  evidence  had  been  offered 
under  the  count  in  question,  or  if  it  had  been  stricken  out. 

There  being  no  plea  *n  offset,  and  n^  proof  of  failure  of  uny 
part  of  the  consideration  attempted  or  supposed  to  be  passed, 
the  simple  question  is,  whether  the  real  estate  was  included  in 
the  purchase  or  not  This  question  becomes  unimportant,  when 
it  is  considered  that  the  price  to  be  given  for  the  purchase,  what- 
ever was  included  in  it,  must  be  paid. 

The  result  is,  that  the  plaintiffs  would  be  entitled  to  their  ver- 
dict upon  the  other  counts,  and  to  the  same  verdict  if  the  count 
in  question  were  expunged.  The  question,  therefore,  is  reduced 
to  this  simple  point  of  technicality,  whether,  the  verdict  being 
general,  the  existence  of  a  count  in  the  declaration,  not  sustained 
by  evidence,  vitiates  the  verdict 

8.  The  eighth  exception  to  the  charge  is  analogous  to  the  hfth, 
and  admits  of  the  same  answer.  It  relates  to  the  smaller  note 
which  was  given  in  part  substitution  for  one  of  the  original 
notes.  The  assignees  had  the  same  right  to  elect  their  remedy 
that  the  bank  had,  and  might  treat  the  note  as  no  payment,  and 
resort  to  the  original  ctose  of  action.  Besides,  if  th  assignees 
were  the  teal  owners,  they  could  put  the  suit  in  the  name  of  any 
peison  as  their  Imstee, 
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9  and  10.  The  ninth  and  tenth  exceptions  relate  to  the  claim  of 
the  defendants  on  account  of  «.he  debts  of  Bnirows  and  Traes- 
dell.  This  claim  was  not  properly  in  issue,  as  there  was  no 
plea  in  offset,  nor  could  the  defendants  avail  themselves  of  it  as 
a  partial  failure  of  consideration. 

But  it  is  utterly  groundless.  It  appears  in  evidence,  that  two 
of  the  defendants,  as  directors,  had  tiiemselves  compromised  the 
debt  of  Truesdell,  and  had  reported  the  balances  to  the  plaintifib 
due  firom  both  as  mere  nominal  balances,  not  in  reali^  due. 
The  whole  difficulty  arises  from  the  fact  that  these  balances 
were  not  transferred  on  the  books  of  the  bank  to  the  account  of 
profit  and  loss,  as  they  should  have  been,  but  were  suffered  to 
remain  upon  the  list  of  suspended  debts.  The  defendants  have 
seized  upon  this  circumstance  as  amounting  to  a  representation 
that  they  were  due.  But  if  the  defendants  were  fully  advised 
of  the  condition  of  these  debts,  they  could  not  have  been  de- 
ceived or  defrauded.  They  knew  how  these  items  came  upon 
that  list,  and  how  they  should  have  been  taken  from  it 

There  was  certainly  no  express  warranty  that  these  debts 
were  due ;  f  nd  there  can  be  no  impUed  one  against  facts  which 
are  fully  di&dosed  to  the  party. 

The  utter  groundlessness  of  the  defendants'  claim,  so  far  as 
regards  the  Burrows  debt,  is  further  apparent  from  the  fact,  that 
all  the  securities  for  that  debt  had  been  surrendered  to  Burrows 
in  May,  1835,  and  there  was  in  the  Burlington  branch,  at  the 
time  of  the  purchase,  (March,  1836,)  no  evidence  of  any  indebt- 
edness on  the  part  of  Burrows.  Of  course,  no  such  securities 
could  have  been  delivered  to  the  defendants.  But,  when  they 
came  to  execute  their  contract,  they  would  be  governed,  not  b^ 
the  list  of  suspended  debts,  but  by  the  securities  actually  deh- 
vered.  They  could  not  suppose  they  purchased  what  was  not 
delivered ;  and  how  could  they  suppose  they  were  purchasing  a 
debt  for  which  there  was  no  security  in  existence  ?  It  will  not 
do  to  say  that  they  purchased  relying  on  the  entry  in  the  books 
alone ;  for  those  who  were  directors  had  the  custody  of  the  secu- 
rities before  the  purchase.  Nay,  even  if  they  did  purchase  rely- 
ing on  the  entries  in  the  books,  how  are  they  defrauded  ?  The 
directors  of  the  branch  had  not  only  the  custody  and  control  of 
the  securities,  but  of  the  books  also.  The  parent  board  could 
know  nothing  of  either,  except  by  information  from  the  branch 
itself.  K  there  was  a  discrepancy  between  the  statement  on  the 
books  and  the  reality,  who  was  in  fault?  If  the  defendants  fur- 
nished the  deceptive  document  upon  which  the  parties  act,  who 
is  defrauded  ?  Or,  rather,  who  would  be  defrauded,  if  the  plain- 
tiffs are  to  be  held  liable  to  the  defendants  for  a  fraudulent  re- 
presentation furnished  by  the  defendants  themselves  ? 
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Mr.  Justice  NELSON  delivered  the  opinion  of  the  court 

This  is  a  writ  of  error  to  the  Circuit  Ck>urt  of  the  United 
States  for  the  District  of  Vermont. 

The  suit  was  brought  in  the  court  below  bv  the  bank  against 
the  defendants  to  recover  a  balance  claimea  to  be  due,  of  the 
poichase-money  agreed  to  be  given  for  the  propertv  and  assets 
of  their  branch  at  Burlington.  The  amount  of  uie  purchase- 
money  was  a  fraction  under  one  hundred  and  forty-two  thou- 
sand dollars,  ($142,000,)  payable  in  instalments ;  and  for  secu* 
ring  payment  of  which  four  notes  of  thirty-five  thousand  five 
hundred  dollars  ($35,500)  each,  were  executed  and  delivered  at 
the  time.  These  notes  were  payable  to  ^<  Samuel  Jaudon,  Esq., 
cashier,  or  order,''  and  had  not  been  indorsed  by  him  to  the 
plaintiffs,  nor  in  blank. 

The  declaration  contained  the  usual  money  counts,  an  account 
stated,  and  also  counts  for  the  original  consideration  of  the  notes. 

On  the  trial  the  plaintiflb  offered  in  evidence  the  last  of  the 
series  of  notes,  the  previous  ones  having  been  paid,  for  the  pur- 
pose of  sustaining  the  action,  which  was  objected  to  on  the 
ground  that  no  titte  was  shown  in  the  bank,  the  note  not  having 
been  indorsed.  'This  objection  was  sustained  and  the  note  ex- 
dnded,  but  the  plaintiffs  were  permitted  to  recover  under  the 
count  for  the  original  consideration. 

The  question,  therefore,  whether  or  not  it  was  competent  to 
connect  the  plaintiffs  with  the  note  by  parol  evidence,  that  it 
had  been  given  to  their  cashier,  and  was  thc'r  property,  is  not  in 
the  case,  and  need  not  be  passed  upon. 

It  was  objected  at  the  trial  that  the  plaintiffs  could  not  recover 
under  the  counts  for  the  original  consideration,  on  the  ground 
that  the  notes  had  been  received  in  payment  and  satisCeu^on  of 
the  indebtedness ;  and  hence  the  recovery  must  be  upon  the 
notes  themselves  if  at  alL  But  the  court  held  that  the  mere 
acceptance  of  the  notes  by  the  bank  did  not  necessarily  operate 
as  a  satisfaction ;  and  that,'  whether  or  not  there  was  an  agree- 
ment at  the  time  to  receive  them  in  satisfaction,  or  wl^ether  the 
circumstances  attending  the  transactions  warranted  such  an 
inference,  were  questions  for  the  jury ;  and  submitted  the  ques* 
tions  accordingly. 

It  was  also  objected,  that,  in  order  tu  cntitie  the  plaintiffs  to 
recover  under  the  counts  for  the  original  consideration,  they  must 
first  produce  all  the  previous  notes  given  for  the  purchase-money, 
and  surrender  them  in  court  And,  further,  that  before  there 
could  be  a  recovery  for  that  portion  of  the  consideration,  con- 
sisting of  the  real  estate,  the  plaintiffs  were  bound  to  prove  the 
execution,  and  delivery  of  the  conveyances  of  the  same  to  the 
defendants.    But  the  court  held,  as  to  the  first  objection,  that. 
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as  it  was  conceded  on  both  sides  tliat  the  previous  notes  had  been 
paid,  the  presumption  of  law  was,  they  had  b<^n  given  up  by 
the  holder  at  the  time  of  payment,  as  the  party  was  not  bound 
as  a  general  rule  to  make  the  payment,  without  receiving  the 
note  as  his  voucher;  and,  that,  if  the  fact  was  otherwise,  the  bur- 
den lay  upon  the  defendants  to  show  it  And  as  to  the  second 
\ibjection,  inasmuch  as  the  contract  had'  been  executed,  and  the 
defendants  had  given  their  notes  for  the  purchase-money,  the 
court  was  bound  to  presume  that  they  were  satisfied  with  the 
execution  on  the  part  of  the  plaintiffs,  and,  of  course,  that  the 
proper  conveyances  had  been  made  and  delivered,  and  that,  if 
the  fact  was  otherwise,  it  was  incumbent  upon  the  defendants 
to  show  it 

This  court  is  of  opinion  that  no  error  was  committed  in  either 
of  the  various  rulings  at  the  Circuit  to  which  we  have  referred, 
nor,  indeed,  as  it  respects  either  of  the  x>ther  questions  in  the 
case,  not  thus  far  particularly  noticed;  but  which  appear  upon 
the  record. 

Those  remaining  that  bear  upon  the  merits  of  the  defence, 
and  which  we  propose  to  notice,  relate  to  two  items  of  indebt- 
edness upon  the  books  of  the  branch  bank  at  Burlington — the 
debt  of  Truesdell  &  Son  of  $4,884.48,  and  of  Silas  E.  Burrows 
of  $2,538.86.  These  items  were  among  those  on  the  list  of 
suspended  debts  made  out  by  the  cashier  of  the  branch  prepara- 
tory to  the  negotiation  for  a  purchase  by  the  defendants  of  its 
assets,  and  to  the  settlement  of  the  terms  of  sale  by  the  parent 
bank.  They  were  of  considerable  standing  at  the  branch,  and 
had  been  previously  returned  by  the  directors  to  the  parent  bank 
in  several  semi-annual  returns  as  not  only  bad  but  desperate, 
and  were  inserted  in  what  was  called  the  list  of  suspended  debts, 
amounting  in  the  aggregate  to  a  firaction  short  of  $27,000  pre- 
paratory to  the  sale,  and  for  which  the  defendants  offered  and  the 
plaintiffs  accepted  five  thousand  doUars  ($5000). 

These  two  items,  it  was  insisted,  should  be  credited  to  the 
account  of  the  defendants,  inasmuch  as  they  had  been  compro- 
mised, as  was  contended,  and  settled  by  the  plaintiffs  before  or 
after  the  time  of  purchase;  and,  that  as  they  had  been  inserted 
in  the  list  of  suspended  debts,  the  defendants  had  reason  to  be- 
lieve, when  they  made  the  purchase,  they  were  outstanding  exist- 
ing demands,  though  of  doubtful  value. 

It  was  admitted  by  the  counsel  for  the  plaintiffs,  that,'  if  his 
clients  had  compromised  either  of  these  debts,  or  had  received 
any  portion  of  them  since  the  sale,  they  would  be  responsible 
for  the  fair  value  of  the  demands  or  the  money  received,  at  the 
election  of  the  defendants.  But,  that  if  these  demands,  or  either 
of  them,  had  been  compromised,  and  closed  previously  to  the 
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sale  to  the  defendants,  by  the  board  of  diiectors  of  the  branchi 
at  Burlington^  inasmuch  as  there  was  no  warranty  of  the  debtp 
and  two  of  the  purchasers  were  members  of  the  board,  and,  of 
course,  cognizant  of  the  compromise,  and  settlement,  all  the  de- 
fendants being  joint  purchasers,  were  chargeable  with  knowledge, 
and,  therefore,  there  was  no  ground  for  an  implied  fraudulent 
representation  on  account  of  these  two  items  having  been  inad- 
vertently placed  on  the  suspended  list 

It  WBB  also  urged  by  the  counsel  for  the  plaintiffs,  that  the 
condition  of  the  debts  on  the  books  at  the  Burlington  branch 
must  have  been  well  known  to  the  board  of  directors  there—- ^ 
much  better  known  to  them,  than  to  the  board  of  the  parent 
l>ank;  and,  that  the  latter  must  necessarily  have  relied  mainly 
upon  information  derived  from  the  former  as  to  the  condition  of 
the  assets,  with  a  view  to  make  an  estimate  of  their  value. 

The  court  took,  this  view  of  the  case  at  tHe  trial,  and  left  the 
&cts  to  the  jury.  And,  upon  a  review  here,  it  is  the  opinion  of 
this  court,  that  no  error  was  committed  in  tiie  direction. 

The  facts  were,  that  the  Truesdell  debt  had  been  compromised 
by  the  directors  of  the  branch  at  Burlington,  with  the  assent  of 
the  parent  bank,  more  than  a  year  previous  to  the  sale  to  the 
defendants,  and  the  original  debt  discharged;  and  the  better 
opinion  from  the  evidence .  is,  that  the  amount  for  which  the 
debt  was  compromised  was  paid  at  the  Burlington  branch  pre- 
vious to  the  sale.  At  all  events,  there  is  no  evidence  whatever 
that  any  part  of  it  has  been  received  by  the  parent  bank  since 
that  time.  If  it  has  been  paid  since,  it  must  have  been  paid  to 
the  defendants  who  held  the  substituted  paper  under  the  transfer 
of  the  assets  of  the  branch. 

Under  these  circumstances,  we  think,  the  defendants  were 
bound  to  show,  in  order  to  entitle  themselves  to  the  credit  for 
this  item  of  the  suspended  debts,  that  the  parent  bank  had  either 
received  the  money  on  it  or  had  appropriated  the  securities  so  as 
to  make  them  their  own  since  the  sale.  And,  as  there  was  no 
evidence  warranting  either  conclusion,  it  follows,  the  direction  of 
the  court  below  was  right 

As  it  respects  the  Silas  E.  Buirows  debt— it  appears  that 
this  debt  was  compromised  at  33j  per  cent  as  early  as  May, 
1835 ;  and  the. original  securities  surrendered  on  taking  the  new 
security  for  $922.17.  This  security  has  never  been  interfered  with 
by  the  parent  bank ;  and  if  unpaid  at  the  time  of  the  sale,  re- 
mained in  full  force  at  that  time,  and  since,  in  the  hands  of  the 
defendants. 

The  parent  bank  subsequentiy,  in  December,  1840,  compro- 
mised a  large  indebtedness  of  Buirows,  but  in  this,  and  all  other 
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■absequent  negotiations  with  him,  they  expressly  exchided  the 
debt  at  the  Burlington  branch,  as  no  longer  nnder  their  control 
For  these  reasons  we  are  satisfied  the  judgment  of  the  court 
below  is  right,  and  should  be  affirmed. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  re- 
cord from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Yefmont,  and  was  argued  by  counsel  On  consideration 
whereof,  it  is  now  here  ordered  and  adjudged  by  this  court,  that 
the  judgment  of  the  said  Circuit  Court  in  this  cause  be,  and  the 
same  is  hereby  affirmed  with  costs  and  damages  at  the  rate  of 
six  per  centum  per  annum. 


The  United  States,  Plaintiffs  in  Error,  v.  Joseph  B.  Wil* 
KIN30N,  Christopher  Roselius,  John  L.  Lewis,  Louis  Brin- 
eiER,  Manoeville  Mariony,  and  John  R.  Grymes. 

Where  the  b&l  of  exceptions  parported  to  hare  been  taken  at  April  term,  1848,  b«t 
the  record  showed  that,  at  tiiat  time,  no  suit  between  the  parties  was  pending,  and 
that  the  trial  took  place  in  April,  1849,  the  date  of  1846  must  be  considered  as  a 
clerical  error.  The  certi^cate  from  the  Circuit  Conrt  showed  that  the  bill  of  exoM^ 
tions  was  regularly  allowed  upon  the  trial,  and  this  must  be  condnsiye  upon  thk 
court 

Where  the  ioit  was  upon  a  postmaster's  bond  and  the  distriei-attomej  offered  to  read 
in  evidence  an  authentic  copy  thereof,  which  the  court  refused  to  reoeiTe,  this  re6|r 
sal  was  frroneous. 

Although  the  presumption  of  law  is  in  faror  of  the  correctness  of  thr  court  below 
where  no  reaHons  appear,  yet»  in  this  case,  the  record  itself  showk  the  error.  If 
there  was  anv  fact  which  made  the  copy  of  the  bond  inadmissible,  it  ought  to  have 
been  shown  by  the  defendants,  and  scv  forth  in  the  exception. 

This  case  was  brought  np,  by  writ  of  error,  firom  the  Circiiit 
Court  of  the  United  States  for  the  Eastern  District  of  Louis- 
iana.* 

The  facts  are  set  forth  ;n  the  opinion  of  the  court 
It  was  argued  by  Mr.  Orittenden^  ( Attomey-Gteneral,)  for  the 
United  States,  and  by  Mr,  Johnson^  with  whom  ^ere  Mr.  Beth 
jamin  and  Mr.  Micon^  for  the  defendants. 

Mr.  CrUienden.  There  is  but  a  single  question  for  this  court 
to  supervise  and  review,  which  is  contained  in  the  bill  of  ex- 
ceptions. 

The  United  States  sued,  on  the  11th  day  of  Jufy,  1848,  the 
sureties  of  McQueen,  late  postmaster  at  New  Qdeans,  on  tbeir 
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bond  dated  8th  Jane,  1840,  a  oopy  of  whkh  bond,  certified  by 
the  anditor  of  the  Post-Offioe  Department,  was  annexed  to  the 
petition,  and  therein  referred  to. 

On  the  tnal  on  Ihe  8th  day  of  May,  1849,  being  at  the  April 
term  of  the  conrt,  the  Attorney  for  the  United  States  offerea  in 
evidence  to  the  jury  the  certined  copy  of  the  bond  annexed  to 
tiie  petition,  and  therein  referred  to,  to  which  the  defendants  ob- 
jected ;  the  judge  sustained  the  objection,,  and  refused  to  allow 
the  said  copy  of  the  bond  to  be  read  in  evidence  to  the  juir ; 
^  whereupon  the  Attorney  (or  the  United  States  excepted  to  the 
ruling  of  the  court,"*ana  tendered  his  bill  of  exceptions,  which 
was  signed  and  sealed  by  the  judge,  and  entered  on  the  record. 

The  counsel  for  the  defendants,  in  their  printed  brief,  have  la^ 
bored  to  prove  that  there  is  no  bill  of  exceptions,  because  it  is 
headed  ^  April  term,  1848 ;"  ^  and  recites  twice  distinctly  in  the 
body  of  the  bill,  that  it  was  taken  at  a  trial  held  at  April  temii 

1848,  and  on  Tuesday,  the  8th  day  of  April,  184a" 

There  is  in  the  record  an  abundance  to  correct  the  mistakee 
seized  and  harped  upon  by  the  counsel  for  defendants,  and  to 
show,  without  doubt,  that  the  bill  of  exceptions  applies  to  the 
trial  had  on  the  8th  day  of  May,  1849,  being  at  and  during  the 
April  term  of  the  court  in  the  year  1849,  and  not  at  April  term, 
1848 ;  that  the  mistake  is  by  putting  1848  instead  of  1849 ;  all 
else  is  correct. 

The  suit  is  numbered  1727 ;  the  bill  of  exceptions  is  taken 
and  spread  upon  the  record  in  suit  No.  1727. 

The  trial  is  in  suit  No.  1727 ;  begun  on  7tb  May,  1849,  at  the 
April  term  thereof,  1849;   the  trial  is  resumed  on  8th   May, 

1849,  in  suit  No.  1727,  on  which  day  and  year  the  panel  of  the 
jury  was  completed  and  the  verdict  rendered  and  recorded. 

Immediately  succeeding,  in  suit  '^  United  States  v.  Wilkinson 
et  al.,  No.  1727,  April  term,"  the  bill  of  exceptions  is  entered  of 
record,  as  of  the  proceedings  in  that  very  suit  and  no  other. 

There  was  no  trial  between  the  United  States  and  Wilkinson 
et  aL  at  April  term,  1848. 

The  suit,  «  No.  1727,"  was  instituted  on  the  llth  day  of  Juljr, 
1848 :  and,  therefore,  there  could  not  have  been  a  trial  in  said 
luit,  No.  1727,  in  April,  1848,  before  the  suit  was  commenced. 

There  is  no  record  showing  that  there  was  any  suit  pending 
or  tried  at  April  term,  1848,  between  the  United  States  and 
Wilkinson  and  others,  to  which  a  bill  of  exceptions  could  apply. 
The  maxim  is,  ^^  De  nan  appareniibtis  et  de  non  existentibus 
eadem  est  raiioP 

The  petition,  after  setting  forth  the  bond,  refers  to  a  certified 
copy  thereof,  annexed  to  the  petition  ;  and  the  bill  of  exceptions 
states  that  the  Attorney  of  the  United  States  offered  to  read  in 
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evidence  to  tbe  jury  the  instrament  ^  being  the  bond  annexed  to 
the  petition,  or  information  in  this  cause,"  •  .  .  ^  dated  on  the 
8th  day  of  June,  in  the  year,  1840." 

Upon  the  whole  recoxd  it  is  manifest  that  the  bill  of  excep- 
tions was  tendered,  signed,  sealed,  and  enrolled,  in  this  suit,  No. 
1727,  at  the  April  term,  1849,  and  in  no  other. 

The  bill  of  exceptions  is  certified,  and  comes  up  as'  a  part  of 
the  record  in  the  case,  No.  1727,  in  which  the  writ  of  error  wa% 
prayed  and  granted. 

No  principle  is  clearer  than  that  an  error  of  description  in  one 
part  of  a  deed,  record,  or  other  instrument,  ihay  be  corrected  by 
other  descriptions  in  the  same  deed,  record,  or  instrument. 

The  copy,  as  certified  by  the  auditor  of  the  Fost-OfiSce  De- 
partment, was  legal  evidence,  according  to  the  act  of  Ck)ngre8s 
of  2d  July,  1836,  J^  15.    5  Stat  at  Liarge,  82. 

The  bill  of  exceptions  is  to  a  single  point ;  a  single  opinion  of 
the  judge  in  refusing  to  suffer  the  certified  copy  of  the  bond  by 
tbe  postmaster  and  his  sureties,  ^  annexed  to  the  petition,  or  in- 
formation in  this  cause,"  to  be  read  in  evidence  to  the  Jury. 

If  the  counsel  for  the  defendants,  in  the  court  pf  original  juris- 
diction, assigned  lio  specific  cause  of  objection  to  the  testimony 
offered,  or  did  not  choose  that  his  cause  of  objection  should  be 
set  down  in  the  bill  of  exceptions ;  and  if  the  judge  did  not  give 
any  reason  for  refusing  to  suffer  the  certified  copy  of  the  bond  to 
be  read  in  evidence,  ahd  did  not  choose,  to  insert  his  reason  (if 
he  had  any)  for  refusing  to  suffer  the  certified  copy  of  the  bond 
to  be  read  in  evidence  to  the  jury,  the  want  of  such  cause  of 
objection,  and  the  at)sence  of  the  reason  of  the  judge  for  such 
ruling  of  the  objection  to  the  testimony,  cannot-  be  attributed  to 
the- District  Attorney  ao  his  fault,  nor  be  charged  as -a  defect  in 
the  bill  of  exceptions. 

As  to  th^  cases  cited  in  the  brief  for  the  defendants,  it  seems 
to  me  they  are  foreign  to  the  matter  of  this  bill  of  exceptions, 
which  states  clearly  the  point  ruled  by  the  judge,  and  presents  a 
single,  distinct,  and  substantive  case  of  a  rejection  of  the  evi- 
dence offered  by  the  plaintiff  as  the  matter  to  b^  reviewed  by 
the  appellate  court. 

The  counsel  for  the  defendants  in  error  contended,  that*  the 
record  shows  nothing  but  a  petition  or  declaration, —r  the  pleas 
and  answers  of  the  defendants,  the  trial  by'iury,  the  general  ver- 
dict for  defendants,  and  judgment  rendered  in  accordance  with 
that  vercUct  There  is  in  the  record  no  bill  of  exceptions,  nor 
mny  thing  eke  presenting  a  question  of  law  for  the  consideration 
of  this  court —  nothing  to  support  a  writ  of  error;  and  it  would, 
^erefore,  appear  certain  that  the  judgment  of  tiie  Circuit  Court 
must  be  affirmed. 
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But  at  page  17,  of  the  printed  transcript,  is  to  be  found  a  paper 
called  a  bill  of  exceptions.  It  is  headed  ^  April  Term,  184b," 
and  it  recites  twice,  distinctly,  in  the  body  of  the  bill,  that  it  was 
taken  at  a  trial  held  at  the  April  term,  1648,  and  on  Tuesday 
the  8th  day  of  April,  1848. 

It  appears  by  the  transcript,  that  the  verdict  and  judgment 
complained  of  by  the  plaintiffs  in  error,  were  rendered  in  May, 
1849,  and  that  the  trial  of  the  cause,  which  resulted  in  that  ver- 
dict and  judgment,  took  place  in  May,  1849,  thirteen  months 
after  the  date  of  the  only  bill  of  exceptions  found  in  the  record. 

It  is  therefore  plain  that  no  bill  of  exceptions  was  taken  at  the 
trial  of  the  cause,  or  noted  at  the  trial,  and  subsequently  sealed 
fwnc  pro  tunc.  This  court  cannot  therefore  take  any  notice  of 
this  bill  of  exceptions  as  forming  part  of  the  record,  nor  will  it 
consider  the  matter  contained  in  it  Walton  v.  United  States, 
9  Wheat  661 ;  Ex  parte  Martha  Bradstreet,  4  Pet  102 ;  Shep* 
pard  et  aL  v.  Wilson,  6  How.  261 ;  Law  v.  Merrills,  6  Wend. 
269;  7  Serg.  &  Rawle,  219;  8  Id.  211. 

But  if  it  should  be  'found  possible  by  any  means  to  connect 
the  bill  of  exceptions,  printed  at  page  17,  and  dated  at  the  April 
term,  1848,  with  the  trial  which  occurred  in  May,  1849,  then 
the  defendants  in  error  submit  that  said  bill  cannot  be  sustained 
as  affording  a  ground  for  reversing  the  judgment  of  the  Circuit 
Court 

It  is  impossible  to  understand,  from  that  bill,  what  was  the 
document  offered  in  evidence,  or  what  was  the  objection  made 
to  its  admission,  or  what  was  the  point  of  law  decided  by  the 
court  It  exhibits  no  fact  nor  circumstance  which  can  enable 
this  court  to  determine  whether  or  not  the  court  below  erred  in 
rejecting  the  paper,  whatever  it  may  have  been,  that  was  offered 
to  be  read  to  the  jury. 

The  bill  states  that:  ''The  attorney  of  the  United  States 
offered  in  behalf  of  the  United  States,  to  be  read  in  evidence  to 
the  jury,  a  certain  instrument,  being  the  bond  annexed  to  the  pe- 
tition or  information  in  this  cause,  being  an  authentic  copy  of 
a  bond  signed  by  William  McQueen  as  principal,  and  the  par- 
ties herein  defendants  as  sureties,  for  the  faithful  discharge  of 
the  duties  of  the  office  of  postmaster  at  New  Orleans,  dated  on 
the  8th  day  of  June,  in  the  year  one  thousand  eight  hundred  and 
forty  J  to  the  reading  in  evidence  of  which  bono,  the  counsel  of 
defendants  objected,  and  the  court  sustained  the  objection,  and 
reAised  to  allow  the  document  to  be  read." 

How  is  it  possible  to  ascertain,  from  this  statement,  whether 
the  decision  of  the  judge  was  right  or  wrong?  The  bill  of  ex- 
ceptions declares  that  the  paper  which  was  offered  was  an  in- 
strument a  bond,  a  copv  of  e  bond  and  a  document     The 
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statement  seems  to  imply  that  there  were  two  papers,  a  bond 
and  a  copy  of  a  bond,  and  does  not  specify  which  of  the  two 
was  oflered  in  evidence,  nor  can  it  be  oiscovered  what  was  the 
Objection  sustained  by  the  court  All  the  presumptions  of  the 
aw  are  in  favor  of  the  correctness  of  the  decision  of  the  judge. 
It  may  be  that  the  copy  was  rejected  because  the  original  had 
already  been  offered,  and  the  copy  therefore  inadmissible  and 
irrelevant:  it  may  be  that  the  bond,  was  rejected  because  it  was 
mutilated,  or  that  there  were  erasures  on  its  face  not  accounted 
for;  or  for  some  other  good  and  legal  cause  of  objection.  This 
court  has  &lways  held  that  the  party  taking  exception  is  con- 
fined to  the  specific  objection  made  at  the  trial :  that  the  point 
excepted  to  must  be  shown.  In  the  present  case  the  point,  that 
is,  the  question  of  law,  docs  not  appear ;  the  fact  alone  Is  stated 
that  some  objection  was  made,  and  that  the  document  was  not 
received  in  evidence,  but  the  point  of  law  raised  at  the  trial,  to 
wit,  the  nature  of  the  objection,  does  not  appear  and  cannot  be 
ascertaiiifed. 

In  Dunlop  v.  Munroe,  7  Cranch,  270,*  the  language  of  Mr. 
Justice  Johnson  is :  "*  Each  biU  of  exceptions  must  be  considoed 
as  presenting  a  distinct  and  substantive  case ;  and  it  is  on  the 
^evidence  stated  in  itseff  alone  that  the  court  is  to  decide.  We 
cannot  go  beyond  it  and  collect  other  facts  which  must  have 
been  in  the  minds  of  the  parties,  and  the  insertion  of  which  in 
this  bill  of  exceptions  could  alone  have  sanctioned  the  opinion 
as  prayed  for."  Chief  Justice  Marshall  lays  down  the  same  rule 
in  Pendleton  v.  United  States,  2  Brock  C.  C.  R.  80.  See  also 
Hinde's  Lessee  v.  Longworth,  11  Wheat  209. 

In  a  subsequent  case  this  court  censured  the  practice  of  .ex- 
cepting generally  to  a  charge,  of  a  judge,  and  declared  that  it 
would  dismiss  the  writ  of  enror  unless  the  rulings  objected  to 
were  specifically  pointed  out.  Stimpson  v.  West  Chester  R.  B. 
Co.  4  How.  380 ;  Zeller's  Lessee  v.  Eckert  et  al.  4  Id.  297. 

The  principle  that  the  party  taking  the  exception  must  state 
the  point,  and  is  confined  to  that  alone,  i^  established  in  the 
jurisprudence  of  every  State  to  whose  Reports  we  have  access. 
We  refer  to  Bacon's  Abridg.  voL  2,  p.  113,  edition  of  1846,  and 
authorities  there  cited.  AIbo  Raymond  on  Bills  of  Exceptions, 
p.  33. 

In  Louisiana,  where  the  Igtate  practice  has  been  adopted  in 
the  federal  courts,  a  long  and  unbroken  series  of  decisions  recog- 
nizes this  principle  to  its  fullest  extent  Pratt  v.  Flower,  2  N.  S. 
333;  Balfour  v.  Chew,  5  N.  S.  519;  Miller  v.  Breedlove,  1 
L.  R.  323 ;  Ohio  Ins^  Co.  v.  Edmondson,  5  L.  R.  301 ;  Holmes 
V.  Holmes,  6  L.  R.  471;  Keenet;.  Relf,  11  L.  R.  309;  Hennen 
V.  Wetzel,  12  L.  R.  265.    In  the  case  last  cited  the  bill  of  ex« 
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Captions  was  taken  to  the  offering  in  evidence  of  a  promiBBoqr 
note,  the  gronnd  being  stated  in  the  bill  to  be  ^  a  very  material 
variance  tetween  the  note  oflfered  in  evidence  and  that  described 
in  petition."  The  court  refused  to  examine  the  bill  of  exceptions 
because  it  did  not  set  forth  in  what  the  variance  consisted, 
aUhough  both  the  note  and  petition  were  copied  into  ihe  tnin- 
'  script. 

The  counsel  for  the  defendants  in  error  also  referred  to  tiie 
following  authorities :  Kensington  t;.  Inglis,  8  East,  280;  Cai^ 
roll  v.  Feake,  1  Pet  21 ;  4  Phillips  on  Evidence,  edition  of 
1850,  with  notes  by  Cowen  and  Hill  and  Vancott,  p.  778,  where 
all  the  authorities  are  collected. 

Mr.  Chief-Justice  TANEY  delivered  the  opinion  of  the  court 

This  action  was  brought  against  the  defendants  in  error  as 
sureties  in  the  official  bond  of  William  McQueen,  who  was 
appointed  postmaster  at  New  Orleans  in  1840. 

The  proceeding  was  bv  petition  according  to  the  practice  in 
Louisiana,  and  a  copy  of  the  bond  was  set  forth  in  the  petition, 
and  also  annexed  to  and  filed  with  it,  and  the  United  States 
alle^d  that  McQueen  had  received,  as  postmaster,  twenty  thou* 
sand  and  sixty  dollars  and  ninety-two  cents,  which  he  had  neg* 
lected  and  refused  to  pay  over. 

The  defendants,  in  their  answers,  took  three  grounds  of  d^ 
fence: 

1.  They  admitted  their  several  signatures  to  the  bond  set  forth 
in  the  petition,  but  denied  tJiat  it  had  ever  been  delivered  by 
ihem  or  accepted  by  the  Postmaster-Gteneral. 

2.  That  there  had  been  a  former  recovery  against  them  for  the 
saine  cause  of  action. 

3.  That  the  suit  was  barred  by  limitations,  not  having  been 
instituted  against  the  sureties  within  two  years  after  the  default 
of  the  postmaster. 

At  the  trial  the  jury  found  a  verdict  for  the  defendant,  and 
judgment  was  entered  accordingly,  and  the  United  States  have 
brought  this  virit  of  error  upon  the  judgment 

It  appears  by  the  record  duly  certified  to  this  court,  that  the 
following  exception  was  taken : 

Diried  States  v.  Wilkinson  et  als. 

Bill  of  exceptions. 

The  United  States     ) 

V.  S  No.  1727. 

X  B.  Wilkinson  et  aL  1 


tn  BUPBEHE    COURT. 

The    United   States  v,  Wilkinson  et  al. 

£i  the  CXrcmt  Court  of  the  United  States,  for  the  fifth  Oremi 
sitting  for  the  Eastern  District  of  New  Orleans. 
Present,  Hon.  T.  H.  McCaleb,  Judge  of  the  DiBtrict  Court, 
presiding  alone. 

April  term,  1848. 

Be  it  remembered,  that  at  the  April  tenn  of  the  Circuit  Court 
aforesaid,  in  the  year  1848,  on  Tuesday,  the  8th  day  of  April, 
1848,  on  the  trial  of  the  above-named  cause,  the  attorney  of  the 
-United  States  offered  in  behalf  of  the  said  United  States  to  [be] 
read  in  evidence  to  the  jury  a  certain  instrument,  being  a  bona 
annexed  to  the  petition  or  information  in  this  cause,  being  an 
authentic  copy  [of]  a  bond  signed  by  William  McQueen  as 
principal,  and  the  parties  herein  defendant  as  sureties,  for  the 
faithful  discharge  of  the  duties  of  the  office  of  postanaster  at  New 
Orleans,  dated  on  the  eighth  day  of  June,  in  the  year  one  thou- 
sand eight  hundred  and  forty ;  to  the  reading  in  evidence  of 
which  bond  the  counsel  of  defendc  ats  objected,  and  the  court 
sustained  the  objection,  and  refused  t  ^  allow  the  document  to  be 
read. 

Whereupon  the  attorney  of  the  United  States  excepted  to  the 
ruling  of  the  court,  and  tenders  this  as  his  bill  of  exceptions, 
praying  that  the  same  may  be  signed  by  the  court,  and  raade  a 
part  of  this  record.  Theo.  H.  Mc  Caleb,     [seal.] 

U  k  Judge. 

This  exception,  it  will  be  observed,  states  that  it  was  taken 
on  the  8th  day  of  April,  1848 ;  and  the  record  shows  that  the 
suit  was  not  instituted  until  the  11th  of  July  in  that  year,  and 
that  the  trial  took  place  on  the  7th  and  8th  of  May,  1849 ;  and 
that  the  verdict  was  rendered  on  the  day  last  mentioned. 

It  is  insisted  on  behalf  of  the  defendants  that,  as  this  excep- 
tion is  stated  to  have  been  taken  on  the  8th  of  April,  1848,  more 
than  a  year  before  the  trial,  it  cannot  be  regarded  by  this  court 
as  an  exception  legally  taken,  nor  noticed  in  its  judgment.  And, 
further,  that  if  it  be  considered  as  an  exception  regularly  taken 
and  certified,  yet  the  opinion  of  the  court  rejecting  the  testimony 
was  correct 

The  exception  is  certainly  very  Uosely  framed,  and  the  date 
above  mentioned  cannot  be  reconciled  with  the  rest  of  the  re- 
cord. It  is  evidently  a  clerical  mistake^  arising,  most  probably, 
from  the  pressure  and  hurry  of  business,  which  is  sometimes 
unavoidable  in  a  court  of  original  jurisdiction.  For  the  titling 
at  the  head  of  the  exception  states  it  to  be  taken  in  No.  1727, 
which  is  the  number  by  which  this  suit  appears  to  have  been 
marked  in  the  Circuit  Court  throughout  the  proceedings ;  and  in 
the  body  of  the  exception  it  is  said  to  be  offered  at  the  trial 
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Theie  is  nothing  in  the  lecofd  firom  which  it  can  be  infenedthat 
a  suit  was  pending  between  the  same  parties  on  the  8th  of 
Amily  1848.  And  this  exception  is  regularly  certified  by  the 
Circait  Conrt  as  a  part  of  the  proceedings  in  this  case,  and  as 
one  taken  at  the  tnaL  This  c^tificate  from  the  Circuit  Court, 
is  conclusive  upon  this  court,  and  the  exception  must  be  re- 
garded as  duly  taken  and  regularly  brought  up  by  the  writ  of 
enor. 

With  respect  to  the  opinion  excepted  to,  we  can  see  no  ground 
for  rejecting  the  testimony.  The  exception  in  subdtance  states 
that  the  District  Attorney  offered  to  read  in  evidence  a  certain 
instrument,  annexed  to  the  petition,  being  an  authentic  copy  of 
a  bond  signed  by  the  defendants,  as  sureties  for  McQueen.  It 
is  admitted  by  the  answers,  that  the  defendants  had  signed  the 
original  bond  of  whiqh  this  is  a  copy:  and  moreover,  the  copy 
offered  is  said  to  be  authentic.  The  possession  of  the  original 
bond  by  the  proper  officers  of  the  United  States,  was  j?ni9ul/acie 
evidence  that  it  had  been  delivered  and  accepted.  The  bond 
was  a  necessary  part  of  the  evidence  ih  behalf  of  the  United 
States,  and  as  the  copy  was  duly  authenticated,  according  to  the 
act  of  Congress,  we  are  at  a  loss  to  understand  upon,  what 
ground  it  could  have  been  rejected. 

It  is  said  4;hat  there  might  have  been  objections  which  do  not 
appear  in  the  exception,  and  that  every  presumption,  is  to  be 
made  in  favor  of  the  judgment  of  the  inferior  court,  and  that  it 
ia  to  be  presumed  right  until  the  contrary  appears.  This  is  true. 
But  the  contrary  does  appear  in  the  present  case.  -  If,  indeed, 
the  exception  had  merely  stated  that  the  plaintiff  offered  a  cer* 
tain  paper  without  describing  it,  or  without  showing  its  appU- 
cation  to  the  matter  in  controversy,  and  the  court  had  rejected  it 
without  stating  the  grounds  of  its  decision,  undoubtedly  the 
judgment  would  be  presumed  to  be  correct 

But  here  the  paper  is  shown  bv  the  statement  in  the  exoep-. 
tion  to  be  legally  admissible.  The  error,  therefore,  is  apparent ; 
and  no  presumption  can  be  made  in  favor  of  a  judgment  where 
the  error  is  apparent  on  the  record. 

If  there  was  any  fact  which,  notwithstanding  the  authentica> 
tion  of  the  copy,  made itinadmissible,  it  oughtto  have  been  shown 
by  the  defendants,  and  set  forth  in  the  exception.  And  where 
no  such  fact  appears,  it  must  be  presumed  not  to  exist.  A  con- 
trary rule  would  make  the  right  to  except  of  no  value  to  the 
par^,  and  would  put  an  end  to  the  revisory  power  of  the  appel- 
late court  whenever  the  inferior  tribunal  desired  to  exdude  it — 
^  De  non  apparentibus  et  de  non  existentibus  eadem  est  ratio^^  is  an 
old  and  well-estabUshed  maxim  in  Jiegal  proceedings,  and  is 
founded  on  principles  of  justice  as  well  as  of  law.    And  for  enor 
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in  rejecting  the  testimony  which  upon  the  facts  in  the  exception 
ought  to  luive  been  leceived,  the  judgment  of  the  Circuit  Uowt 
must  be  leversecL 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  re- 
cord from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Louisiana,  and  was  argued  by  counsel  On  consi- 
deration whereof,  it  is  now  here  ordered  and  adjudged  by  this 
court,  that  the  judgment  of  the  said  Circuit  Court  in  this  cause 
be,  and  the  same  is  hereby  reversed,  and  that  this  cause  be,  and 
the  same  is  hereby  remanded  to  the  said  Circuit  Court,  with 
directions  to  award  a  venire  facias  de  novo. 


Joshua  B.  Bond,  Administrator  of  Mart  Ann  Cade,  Plain* 

TIFF  IN  error,  v.  JaMES  BrOWN. 

By  the  LoaiBiaaa  practice,  if  neither  party  dalms  a  trial  by  jnry,  the  whole  ease  ia 

decided  by  the  court ;  matters  of  fact  as  well  as  of  law. 
Where,  npon  such  a  trial,  no  testimony  is  objected  to,  and  it  does  not  appear  that  any 

question  of  law  arose  or  was  decided,  and  the  case  is  brought  to  tnis  oonrt  by 

writ  of  error,  the  judgment  of  the  court  below  must  be  affirms. 
The.  decision  of  the  court  below,  upon  questions  of  fact,  is  as  condqsiTC  npon  this 

court  as  the  verdict  of  a  jury  womd  be. 

This  case  was  brought  up,  by  writ  of  error,  from  the  Circuit 
Court  of  the  United  States  for  the  Eastern  District  of  Louis- 
iana. 

It  was  a  suit  brought  by  Brown,  a  citizen  of  Mississippi, 
against  Bond,  as  the  administrator  of  Mary  Ann  Cade,  upon 
a  bond  with  a  collateral  condition,  given  by  one  Witherspoon, 
for  which  Mary  Ann  Cade  was  responsible. 

The  petition  set  out  the  bond  and  the  breaches.  The  defend- 
ant answered,  denying  some  of  the  material  facts  stated  in  the 
petition,  and  alleging  other  facts,  which,  if  proved,  were  suffi^' 
cient  to  bar  a  recovery.  Neither  party  claimed  a  trial  by  jury ; 
and,  according  to  the  Louisiana  code  of  practice,  articles  4&1« 
495,  the  whole  case  was  submitted  to  the  judge. 

In  February,  1849,  the  cause  ^ame  on  for  trial,  and,  after 
argument,  the  court  pronounced  the  following  judgment  i 

"Jabies  Brown        ] 

V.  U596, 

X  B»  Bond,  Adm'r  &c  j 
*^  This  cause  having  l>een  argued  and  submitted  to  the  court, 
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on  a  fonner  day,  on  the  pleadingB,  law,  and  evidence,  and  the 
court  having  maturely  considered  the  same,  a^d  being  fully  ad- 
vised in  the  premises,  and  satisfied  that  the  plaintiff  has  fiilly  sub- 
stantiated the  allegations  in  his  petition,  it  is  ordered,  adjudged, 
and  decre^  that  judgment  be  rendered  in  favor  of  the  plaintiff, 
James  Brown,  and  against  the  defendanti  Joshua  B.  Bond,  ad- 
ministrator of  the  estate  of  Mary  Ann  Cade,  widow  of  Elias 
M.  Witherspoon,  for  the  sum  of  fourteen  thousand  dollars,  with 
interest  thereon,  at  the  rate  of  five  per  centum  per  annum,  firom 
the  eleventh  day  of  January,  in  the  year  eighteen  hundred  and 
thirty-seven,  until  paid ;  and  costs  of  suit  to  be  tlaed* 

^  Judgment  rendered  13th  June,  1849. 

<^  Judgment  signed  18th  June,  1849. 

''  Thbo.  H.  McCalbb,   JSeaL] 

The  defendant  sued  out  a  writ  of  error,  and  brought  tiie  case 
up  to  this  court 

It  was  argued  by  Mr.  Martj  for  the  defendant  in  error,  wi 
counsel  appearing  for  the  plaintiff  in  error. 

Mr.  Mart  contended  that,  according  to  the  pleadings,  the  judg^ 
ment  of  the  court  was  equivalent  to  a  general  judgment  for  the 
plaintiff.  There  was  no  objection  in  any  form  to  any  por- 
tion of  the  testimony  offered  on  the  trial,  no  bill  of  exceptions 
taken,  no  motion  for  a  new  trial,  no  case  stated  by  argument  of 
counsel  It  is  not  the  province  of  this  court  to  determine  ques- 
tions of  fact,  merely  as  such,  on  a  writ  of  error.  It  must  legallv 
presume  that  the  allegations  of  the  petition  were  proven  by  sUffi- 
cient  and  competent  testimony;  and  the  decision  of  the  Cir- 
cuit Court,  to  this  effect,  is  as  conclusive  upon  this  court  as  if 
the  facts  stated  in  the  petition  had  been  found  to  be  true  by  the 
verdict  of  a  jury ;  5  How.  289 ;  7  How.  846 ;  and  the  author- 
ities cited  by  Mr.  Justice  Wayne,  7  How.  865. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the 
court 

The  record  in  this  case  is  voluminous ;  but  a  very  brief  state- 
ment will  show  the  grounds  upon  which  it  is  decided  x^  this 
court 

The  suit  was  brought  by  the  defendant  in  error  in  the  Cironit 
Court  of  the  United  Btates  for  the  Eastern  District  of  Louis- 
iana, upon  a  bond  with  a  collateral  condition.  The  breaches 
for  which  he  sued  are  set  out  in  the  petition.  The  plaintiff  in 
error  answered,  denying  some  of  the  material  facts  stated  in  the 
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petition,  and  aUe^g  other  fects,  which,  if  supported  by  testt- 
mony,  were  sufficient  to  bar  the  recovery. 

Upon  these  issues  the  parties  proceeded  in  thexsase,  and  evi- 
dence on  both  sides  was  offered,  which  is  stated  at  large  in  the 
record.  And,  as  neither  party  demanded  a  jury,  the  &LCt  as  well 
as  the  law  was,  according  to  the  Louisiana  practice,  submitted 
to  the  court  ^ 

The  plaintiff  in  eiror  has  not  presented  any  argument  in  this 
court,  nor  assigned  any  particular  error  of  which  he  complains. 
None  of  the  t^timony  on  either  side  appears  to  have  been  ob- 
jected to  in  the  Ciicuit  Court  Nor  aoes  it  appear,  from  the 
pleadings,  or  by  exception,  or  by  the  opinion  of  the  court,  that 
any  question  of  law  arose  or  was  decided  in  the  case.  On  the 
contrary,  the  opinion  of  the  court,  inserted  in  the  record,  accord- 
ing to  the  Louisiana  practice,  states  that,  being  satisfied  that 
the  defendant  in  error  had  fully  substantiated  the  allegations  in 
his  petition,  the  court  proceeded  to  give  judgment  in  his  favor. 
The  lansniage  of  the  opinion,  when  taken  in  connection  with 
the  pleadings  and  issued,  implies  that  the  case  turned  upon  the 
comparative  weight  of  tiie  testimony ;  upon  the  fact,  and  not 
upon  the  law.  And,  whether  the  met  was  rightly  decided  t>r 
not,  according  to  the  evidence,  is  not  open  to  inquiry  in  this 
court  The  decision  of  the  court  below,  in  this  respect,  is  as 
conclusive  as  the  verdict  of  a  jury  when  the  case  is  brought  here 
by  writ  of  error.  And,  as  no  error  in  law  appears  in  the  re- 
cord, the  judgment  of  the  Circuit  Court  mtut  be  aflSrmed. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States  for  the  Eastern 
District  of  Louisiana,  and  was  argued  by  counseL  On  consider- 
ation whereof,  it  is  now  here  ordered  and  adjudged  by  this  court, 
thftt  the  judgment  of  the  said  Circuit  Court  m  this  cause  be, 
and  the  same  is  hereby,  affirmed,  with  costs  and  damages,  at 
the  rate  of  six  per  cent  per  annum. 


Jabies  DuNDAS,  MosDBCAi  D.  Lewis,  Samuel  W.  Jones,  Ro- 
bert L.   PlTTFIELD,   ANJ>    RoBERT    HoWELL,    APPELLANTS,  V. 

Anne  Hitchcock. 

When  a  mortgage  was  executed  bj  a  hiuband,  his  own  name  only  being  used  in  the 
body  of  the  instniment,  but  it  was  signed  by  his  wife  also,  who  relmqaished  her 
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right  of  dower,  and  made  her  acknowledgment  in  an  after  part  of  the  inttrament; 
and  there  is  sufficient  evidence,  from  an  inspection  of  the  whole  instnimeot»  to 
helieye  that  the  intention  of  the  {Muties  was  to  consider  the  whole  paper  as  fonning 
one  assnrance,  the  wife  will  he  harred  of  her  dower,  as  ^r  aft  the  mortgage  is  con* 
cemed. 

Where  a  statate  requires  a  pnrate  examination  of  the  wife,  to  ascertain  that  she  acts 
fireelT,  and  not  hj  compulsion  of  her  husband,  but  prescribes  no  precise  fonn  of 
words  to  be  used  in  the  certificate,  it  is  sufficient  if  tne  words  of  tne  acknowledg- 
ment haye  the  same  meaning,  and  are  in  substance  the  fkme,  with  those  used  m 
the  statute. 

Where  a  widow  was  allowed  one  jear,  after  probate  of  her  hpsY  wd*s  will,  to  elect 
whether  to  take  under  it  or  not,  and  bj  the  will  she  was  sole  devisee  for  herself  and 
children,  and  before  the  expiration  of  the  year  she  released  to  the  mortgagee  all  her 
estate,  right,  and  daim  to  the  mort^aced  premises,  staling  herMlf  widow  and  sole 
dcTisee,  she  cannot  afterwards  ayail  nerself  of  her  right  of.  election  and  set  up  a 
daim  to  dower,  outside  of  the  will ;  she  is  estopped  bj  her  deed. 

This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Alabama.  There  were  two 
cases  between  the  same  parties,  depending  upon  the  same  prin- 
ciples, and  only  differing  as  to  the  property  mortgaged.  The 
notice  of  one  will  suffice  for  both. 

The  plaintiffs  in  error  were  the  trustees  of  the  Bank  of  the 
United  States,  being  the  assignees  of  Cowperthwaite,  Donlap, 
and  Cope,  the  oilginal  trustees. 

In  July,  1838,  Henry  Hitchcock,  of  Mobile,  Alabama,  came 
to  a  settlement  of  many  transactions  of  loans  and  discounts 
with  the  Bank  of  the  Umted  States,  and  was  found  indebted  to 
the  amount  of  six  hundred  and  twenty  thousand,  five  hundred 
and  thirty  dollars,  and  ninety-six  cents.  ($620,530.96)  He  gave 
his  bond  for  this  sum,  payable  in  four  instalments,  and  to  secure 
it  executed  a  mortgage,  which  gave  rise  to  one  of  the  questions 
in  the  present  suit,  the  point  being  whether  or  not  his  wife  so 
far  joined  ii^the  mortgaige  as  to  relinquish  her  right  of  dower.' 
Her  dower  in  the  equity  of  redemption  was  not  called  in  ques- 
tion, but  was  worth  nothing. 

The  mortgage  commenced  in  this  way : 

"  Know  all  men  by  these  presents  that  I,  Henry  Hitchcock,  of 
the  city  and  county  of  Mobile,  in  the  State  of  Alabama,"  &c., 
&C.,  and  concluded  in  this  way :  '^  Provided,  always,  and  these 
presents  are  upon  this  express  condition,  that  if  the  said  Henry 
Hitchcock  shall  well  and  truly  pay  to  the  said  Joseph  Cowper- 
thwaite, Thomas  Dunlap,  and  Herman  Cope,  the  survivors  or  sur- 
vivor of  them,  the  sum  of  six  hundred  and  twenty  thousand  five 
hundred  and  thirty  dollars  and  ninety-six  cents,  with  eight  per 
cent  interest  per  annum,  from  the  first  day  of  March,  A.  D.  one 
thousand  eight  hundred  and  thirty-eight,  tnereon  accruing,  pay- 
able semi-annually,  according  to  the  condition  of  a  certain  bond 
by  the  said  Henry  Hitchcock  given,  payable  to  the  said  JosepI^ 
22  • 
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Cowperthwaitei  Thomas  Dunlapy  and  Herman  Cope,  bearing 
even  date  with  these  presents,  then  these  presents  shall  cease, 
determine,  and  be  void ;  otherwise  to  be  ana  remain  in  full  force 
and  virtue.  Given  under  my  hand  and  seal,  this  fourteenth  day 
of  July,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
thirty-eight 

H.  Hitchcock. 
Anne  Hitchcock. 
Signed,  sealed,  and  delivered  in  the  presence  of — • 

And  I,  Anne  Hitchcock,  wife  of  the  said  Henry  Hitchcock,  for 
and  in  consideration  of  the  sum  of  one  dollar,  to  me  in  hand 
paid  by  the  said  Joseph  CTowperthwaite,  Thomas  Dunlap,  and 
Herman  Cope,  have  relinquished,  and  hereby  do  relinauish  by 
these  presents,  all  my  right  and  title  of  dower  in  ana  to  the 
above  described  premises,  to  the  said  Joseph  Cowperthwaite, 
Thomas  Dunlap,  and  Herman  Cope,  the  survivoM  or  survivor 
of  them,  and  to  the  heirs,  executors,  and  assigns  nf  such  survives, 
forever. 

Wit  less  my  hand  and  seal,  this  fourteenth  day  of  July,  one 
thousand  eight  hundred  and  thirty-eight 

Anne  Hitchcock,  [seal.] 

Attest :  Charles  A.  Marston. 

The  State  of  Alabama, 
Mobile  Cownty, 

Personally  appeared  before  me,  Charles  A.  Marston,  notary- 
public  in  and  for  said  county,  the  above-named  H.  Hitchcock, 
who  acknowledged  that  he  signed,  sealed,  and  delivered  the 
foregoing  indenture  of  mortgage  to  Joseph  Cowperthwaite,  Tho- 
mas Dunlap,  and  Herman  Cope,  on  the  day  and  year  therein 
mentioned.  And  also  appeared  personally  before  me,  Charles 
A.  Marstdn,  Anne  Hitchcock,  wife  of  the  said  H.  Hitchcock,  who 
being  examined  privately  and  apart  from  her  said  husband,  ac- 
knowledged that  she  signed,  sealed,  and  delivered  the  said 
indenture  of  mortgage  freely,  and  of  her  own  accord,  and  with- 
out any  fear,  threats,  or  compulsion  of  her  said  husband. 

Given  under  my  band  and  seal  notarial,  this  fourteenth  day 
of  July,  A.  D.  1838. 

Charles  A.  Marston. 

The  first  instalment  of  debt  and  interest  became  due  in  March, 
1839,  in  the  life  of  Hitchcock.  He  made  default  in  the  payment 
of  the  first  instahnent  The  Bank  of  the  United  States  then 
filed  their  bill  to  foreclose  the  mortgage  in  the  Court  of  Chan- 
cery at  Mobile.    Hitchcock  resist^  the  payment  of  the  debt 
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upon  the  plea  of  usury.  There  had  been  no  decision  of  this  suit 
at  the  date  of  Hitchoock's  death,  which  took  place  on  11th 
August,  1839. 

In  August,  1839,  Hitchcock  made  his  will,  legally  authentic 
cated,  and  devised  his  property  in  trust  to  his  wife,  for  the  use 
of  his  wife  and  children,  after  the  payment  of  certain  legacies. 

This  will  was  admitted  to  probate  in  the  Orphans'  Court  of 
Mobile  county,  in  August,  lo39,  but  neither  letters  testament 
aiy  nor  of  administration  were  issued  until  February,  1840. 

After  the  death  of  Hitchcock,  his  widow,  Anne,  took  posses- 
sion of  the  estate,  and  executed  many  leases,  but  never  qualified 
as  executrix.  James  Erwin,  her  brother,  purchased  at  sheriff's 
sale,  all  the  right  and  title  of  Hitchcock,  to  a  part  of  the  property, 
for  fifty  dollars,  and  procured  an  attornment  from  the  tenants. 
This  gave  rise  to  a  suit  which  is  reported  in  4  How.  58. 

In  February,  1840,  sundry  negotiations  took  place  between 
the  parties,  which  eventuated  in  the  execution  of  the  following 
deeds  and  releases ;  viz.: 

1.  On  the  8th  of  February,  1840,  Anne  Hitchcock  executed  a 
deed  to  Cowperthwaite,  Dnnlap,  and  Cope.  It  commenced  thus : 
"  This  indenture,  made  this  eighth  day  of  February,  A.  D.  1840, 
by  and  between  Anne  Hitchcodc,  widow  and  sole  devisee  of 
Henry  Hitchcock,  late  of  Mobile  county,  acting  under  and  by 
virtue  of  the  last  will  and  testament,  and  the  several  codicils 
thereto  annexed,  of  the  said  Henry  Hitchcock,  duly  proved  and 
of  record  in  the  Orphans'  Court  of  Mobile  couhty,  of  the  first 
part,  and  Joseph  Cowperthwaite,  Thomas  Dunlap,  and  Herman 
Cope,  of  the  city  of  Philadelphia,  and  State  of  Pennsylvania, 
of  the  second  part,  witnesseth :  That  the  party  of  the  first  part, 
for  and  in  consideration  of  the  sum  of  seven  hundred  and  fifty- 
three  thousand  four  hundred  and  fifty-two  dollars  and  twenty* 
three  hundredths  dollars,  to  her  well  and  truly  in  hand  paid,  at 
and  before  the  ensealing  and  delivery  of  these  presents,  by  the 
said  parties  of  the  second  part,  the  receipt  whereof  she  doth 
hereby  acknowledge,  hath  remised,  released,  conveyed,  and  for- 
ever quitclaimed,  and  doth  by  these  presents  remise,  release, 
convey,  and  forever  quitclaim,  unto  the  said  parties  of  the  se- 
cond part,  the  survivors  and  survivor  of  them,  and  the  heirs,  ex*, 
ecutors,  administrators,  and  assigns  of  such  survivor,  all  the 
estate,  right,  title,  interest,  use,  trust,,property,  daim  and  demand 
whatsoever,  at  law  as  well  as  in  equity,  in  possession  as  well  as 
in  expectancy,  of,  in,  to,  or  out  of  all  and  smgolar  the  following 
described  lands  and  premises ;  that  is  to  say, "  &c.,  &c.  Then 
followed  a  conveyance  of  the  mortgaged  property,  leasesi 
and  alL 
'  &  On  the  10th  of  February,  James  Erwin  executed  a  deed  to 
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Cowperthwaite,  Donlap,  and  CTope  for  the  property  which  he 
had  bought  at  sheriff's  sale.  The  consideration  was  one  hun- 
dred and  fifty  thousand' dollars,  which,  it  was  alleged,  was  to  be 
appropriated  to  the  payment  of  other  debts  of  Hitchcock,  which 
were  not  secured  by  mortgage. 

3.  A  release  by  the  bank  to  Anne  Hitchcock.  This  recited 
the  bond,  the  mortgage,  the  delivery  to  the  bank,  by  Anne,  of 
the  lands  and  houses  devised  to  her,  and  then  agreed  that  the 
bank  should  look  only  to  the  mortgaged  property  for  the  pay- 
ment of  its  debt,  and  should  surrender  the  notes  and  bills  given 
by  Hitehcock  to  the  bank. 

After  the  execution  of  these  deeds,  but  within  a  year  from  the 
death  of  her  husband ;  viz.,  on  the  15th  August,  1840,  Anne  re- 
fused to  qualify  as  executrix,  and  repudiated  the  provisions  made 
for  her  in  the  will,  and  claimed  dower  in  lieu  thereof.  These 
papers  were  filed  and  recorded  in  the  Orphans'  Court  of  Mobile 
county;  whereupon  Isaac  H.  Erwin  was  appointed  adminis- 
trator with  the  will  annexed. 

In  1840,  the  bank  filed  a  bill  in  the  Court  of  Chancery  at 
Mobile,  against  Isaac  H.  Erwin,  Anne,  and  her  children,  which 
court  decided  that  the  property  was  properly  held  by  the  bank 
under  the  deeds,  and  that  the  defendants  should  be  foreclosed 
unless  the  debt  and  costs  were  paid  by  a  certain  day.  This  de- 
cree was  carried  by  appeal  to  the  Supreme  Court  of  Alabama, 
and  there  affirmed  at  January  term,  1845. 

On  the  23d  of  April,  1847,  Anne  Hitchcock  filed  a  bill  in  the 
Circuit  Court  of  the  United  Stetes  for  the  Southern  District  of 
Alabama,  against  the  bank,  claiming  dower  in  the  lands  in- 
cluded in  the  mortgage.  The  bank  answered ;  evidence  was 
teken,  and  the  judge  of  the  Circuit  Court  decided  that  the  com- 
plainant was  entitled  to  dower,  eind  decreed  that  it  should  be  set 
off  to  her.     From  this  decree  the  bank  appealed  to  this  court 

It  was  argued  by  Mr,  Bradley  and  Mr.  Campbell^  for  the  ap- 
pellants, and  by  Mr.  Hopkins  and  Mr.  Badger^  for  the  appellee. 

The  following  is  an  outline  of  the  arguments  of  the  respective 
counseL 

The  counsel  for  the  appellants  contended : 

1.  That  the  deed  of  Mrs.  Hitehcock,  written  underneath  the 
deed  of  her  husband,  dated  of  the  same  date,  and  which,  she 
says  in  her  answer  to  the  trustees  of  the  Bank  of  tiie  United 
States  in  the  chancery  suit,  was  designed  as  a  joining  in  the 
mortgage  of  her  husband,  was  legal,  valid,  and  operative^  and 
that  th^  has  been  already  determined  judicially. 

The  complaint  of  Mrs,  Hitehcock  is,  that  the  notary,  in  de- 
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flcribing  the  paper  acknowledged  by  her,  says  that  it  was  the 
said  "  Indentnre  of  Mortgage/'  and  that  by  no  construction  can 
these  words  be  held  to  describe  the  deed  of  relinquishment  of 
dower.  It  is  said  she  did  really  sign  and  seal  the  mortgage  with 
her  husband,  but  she  employed  no  terms  of  grant  in  its  body ; 
and  that  her  acknowledgment  must  be  confined  to  the  execu- 
tion of  that  paper,  and  to  have  no  relation  to  the  deed  imme- 
diately following,  and  signed  the  same  day,  and  which  was  pre* 
sent,  and  held  by  the  notary  who  took  the  acknowledgment. 

We  contend  that  the  mortgage  to  the  bank  consisted  of  the 
estate  of  Henry  Hitchcock,  unembarrassed  by  the  claim  for 
dower,  and  that  there  was  no  misnomer  in  the  designation  of 
the  whole  instrument,  which  exhibited  the  grant  of  that  estate, 
and  the  renunciation  of  the  dower  claim,  '<  as  an  indenture  of 
morU[age." 

We  contend,  further,  that  the  acknowledgment  certified  must 
be  taken  to  have  been  of  the  whole  transaction  to  which  Mrs. 
Hitchcock  was  a  party,  and  which  is  contained  in  the  instru- 
ment executed  by  her.  Buch  was  the  intention  of  all  concerned 
with  it 

Mrs.  Hitchcock,  in  her  relinquishment,- refers  to  the  deed  of 
her  husband  four  times.  She  describes  herself  as  the  wife  of 
the  said  Henry  Hitchcock ;  she  refers  twice  to  the  grantees  as 
the  said  Cowperthwaite,  &c. ;  she  refers  to  the  premises  as  ^  the 
aboye-described  premises."  The  instrument  is  of  the  same 
date. 

The  principle  of  construction  applicable,  then,  to  this  instru- 
ment is  that  found  in  Lord  Cromwell's  case.  Coke's  B.  book  2, 
75.  <^  The  law  will  not  adjudge  by  parcels  in  subversion  of  the 
intent  and  agreement  of  the  parties ;  but  when  all  acts  are  done 
in  performance  of  the  original  contract  and  agreement  of  the 
parties,  the  law  will  judge  upon  the  whole  as  executed  at  one 
and  the  same  time." 

Here  the  execution  of  the  deed  and  the  acknowledgment  bear 
the  same  date,  are  on  the  same  paper,  and  are  obviously  pur- 
suit to  the  same  contract  ^  The  end  of  the  law  is  to  settle,  repose, 
and  make  peace  between  man  and  man  concerning  their  pos- 
sessions, and  it  would  be  too  dangerous  a  thing  to  make  any 
construction  against  the  aUowance  in  common  assurances ;  for 
thereupon  would  rise  infinite  contentions,  quarrels  and  suits, 
which  would  be  inconvenient"  Selwyn  v.  Selwyn,  2  Burr.  1131 ; 
Vaughan  v.  Atkins,  6  Burr.  2764,  2787.  There  the  court  says, 
^  that  the  several  parts  and  ceremonies  necessary  to  complete  a 
conveyance  shall  be  taken  together  as  one  act,  and  operate  from 
the  substantive  part  of  it,  by  relation." 

It  is  not  denied  that  the  manifest  intention  was  that  the  dower 
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£i  the  arcuii  Court  of  the  United  States,  for  the  Fifth  Oircmi 
sitting  for  the  Eastern  District  of  New  Orleans. 
Present,  Hon.  T.  H.  McCaleb,  Judge  of  the  District  Comt, 
presiding  alone. 

April  term,  1848. 

Be  it  remembered,  that  at  the  April  term  of  the  Circuit  Court 
aforesaid,  in  the  year  1848,  on  Tuesday,  the  8th  day  of  April, 
1848,  on  the  trial  of  the  above-named  cause,  the  attorney  of  the 
•United  States  offered  in  behalf  of  the  said  United  States  to  [be] 
read  in  evidence  to  the  jury  a  certain  instrument,  being  a  bona 
annexed  to  the  petition  or  information  in  this  cause,  being  an 
authentic  copy  [of]  a  bond  signed  by  William  McQueen  as 
principal,  and  the  parties  herein  defendant  as  sureties,  for  the 
faithful  discharge  of  the  duties  of  the  office  of  postmaster  at  New 
Orleans,  dated  on  the  eis^hth  day  of  June,  in  the  year  one  thou- 
sand eight  hundred  and  forty ;  to  the  reading  in  evidence  of 
which  bond  the  counsel  of  defende  its  objected,  and  the  court 
sustained  the  objection,  and  refused  t^  allow  the  document  to  be 
read. 

Whereupon  the  attorney  of  the  United  States  excepted  to  the 
ruling  of  the  court,  and  tenders  this  as  his  bill  of  exceptions, 
praying  that  the  same  may  be  signed  by  the  court,  and  made  a 
part  of  this  record.  Theo.  H.  McCaleb.     [seal.] 

U  S.  Judge. 

This  exception,  it  will  be  observed,  states  that  it  was  taken 
on  the  8th  day  of  April,  1848 ;  and  the  record  shows  that  the 
suit  was  not  instituted  until  the  11th  of  July  in  that  year,  and 
that  the  trial  took  place  on  the  7th  and  8th  of  May,  1849 ;  and 
that  the  verdict  was  rendered  on  the  day  last  mentioned. 

It  is  insisted  on  behalf  of  the  defendants  that,  as  this  excep- 
tion is  stated  to  have  been  taken  on  the  8th  of  April,  1848,  more 
than  a  year  before  the  trial,  it  cannot  be  regarded  by  this  court 
as  an  exception  legally  taken,  nor  noticed  in  its  judgment.  And, 
further,  that  if  it  be  considered  as  an  exception  regularly  taken 
and  certified,  yet  the  opinion  of  the  court  rejecting  the  testimony 
was  correct 

The  exception  is  certainly  very  loosely  framed,  and  the  date 
above  mentioned  cannot  be  reconciled  with  the  rest  of  the  re- 
cord. It  is  evidently  a  clerical  mistake^  adsing,  most  probably, 
from  the  pressure  and  huiry  of  business,  which  is  sometimes 
unavoidable  in  a  court  of  original  jurisdiction.  For  the  titiing 
at  the  head  of  the  exception  states  it  to  be  taken  in  No.  1727, 
which  is  the  number  by  which  this  suit  appears  to  have  been 
marked  in  the  Circuit  Court  throughout  the  proceedings ;  and  in 
the  body  of  the  exception  it  is  said  to  be  offered  at  the  tdaL 
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There  is  nothins  in  the  record  fiom  which  it  can  be  inferred  that 
a  suit  was  pending  between  the  same  parties  on  the  8th  of 
Apil,  1848.  And  this  exception  is  regolarly  certified  by  the 
Circnit  Court  as  a  part  of  the  proceedinjB^s  in  this  case,  and  as 
one  taken  at  the  trial  This  certificate  from  the  Circuit  Court, 
is  conclusive  upon  this  court,  and  the  exception  must  be  re- 
garded as  duly  taken  and  regularly  brought  up  by  the  writ  of 
eiTor. 

With  respect  to  the  opinion  excepted  to,  we  can  see  no  ground 
for  rejecting  the  testimony.  The  exception  in  substance  states 
that  the  District  Attorney  offered  to  read  in  evidence  a  certain 
instrument,  annexed  to  the  petition,  being  an  authentic  copy  of 
a  bond  signed  by  the  defenaants,  as  sureties  for  McQueen.  It 
is  admitted  by  the  answera,  that  the  defendants  had  signed  the 
original  bond  of  whicji  this  is  a  copy :  and  moreover,  the  copy 
oSered  is  said  to  be  authentic.  The  possession  of  the  original 
bond  by  the  proper  officers  of  the  United  States,  was  primd  facie 
evidence  that  it  had  been  delivered  and  accepted.  The  bond 
was  a  necessary  part  of  the  evidence  ih  behdf  of  the  United 
States,  and  as  the  copy  was  duly  authenticated,  according  to  the 
act  of  Congress,  we  are  at  a  loss  to  understand  upon^what 
ground  it  could  have  been  rejected. 

It  is  said  that  there  might  have  been  objections  which  do  not 
appear  in  the  exception,  and  that  every  presumption,  is  to  be 
made  in  favor  of  the  judgment  of  the  inferior  court,  and  that  it 
is  to  be  presumed  right  until  the  contrary  appears.  This  is  true. 
But  the  contrary  does  appear  in  the  present  case.  *  If,  indeed, 
the  exception  had  merely  stated  that  the  plaintiff  offered  a  cer- 
tain paper  without  describing  it,  or  without  showing  its  appli- 
cation to  the  matter  in  controversy,  and  the  court  hc^  rejected  it 
without  stating  the  grounds  of  its  decision,  undoubtedly  the 
judgment  would  be  presumed  to  be  correct 

But  here  the  paper  is  shown  by  the  statement  in  the  excep- 
tion to  be  legally  admissible.  The  error,  therefore,  is  apparent ; 
and  no  presumption  can  be  made  in  favor  of  a  judgment,  where 
the  error  is  apparent  on  the  record. 

If  there  was  any  fact  which,  notwithstanding  the  authentica- 
tion of  the  copy,  made  itinadmissible,  it  ought  to  have  been  shown 
by  the  defendants,  and  set  forth  in  the  exception.  And  where 
no  such  fact  appears,  it  must  be  presumed  not  to  exist.  A  con- 
trary Tule  would  make  the  right  to  except  of  no  value  to  the 
party,  and  would  put  an  end  to  the  revisory  power  of  the  appel- 
late court  whenever  the  inferior  tribunal  desired  to  exclude  it-^ 
^  De  nan  apparentibus  et  de  non  exUtentilms  eadem  est  raiioj^  is  an 
old  and  well-established  maxim  in  Jegal  proceedings,  and  is 
founded  on  principles  of  justice  as  well  as  of  law.    And  for  enor 
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acknowledgment  and  in  the  legal  mode,  can  be  proved  only  by 
the  certificate  thereof  made  by  a  proper  officer,  and  the  one 
before  whom  the  acknowledgment  was  made.  4  How.  Rep.  (U. 
8.)  242;  3  Mason'd  Cir.  Ct  Rep.  348,  349;  9  Mas^  Rep.  218; 
2  Story's  Eq.  618,  sect  1391 ;  Macqneenon  Husband  ana  Wife, 
Appendix  No.  1,  37, 38 ;  Id.  No.  2,  49. 

6.  The  relinquishment,  if  she  had  acknowledged  the  execution 
of  it,  would  be  no  bar  to  her  right  to  dower.  The  statute  law 
requires  such  a  deed  to  be  made  and  acknowledged  by  a  wife 
as  would  convey  her  own  estate,  if  her  deed  included  her  own 
land.  Such  a  deed,  properly  acknowledged,  will  convey  her 
dower,  if  her  right  to  dower  be  her  interest  in  the  real  estate, 
included  in  her  deed.  Clay's  Dig.  lS5,  sect.  27,  28;  7  Mass. 
Rep.  14, 20 ;  Aik.  Dig.  93,  sect  29. 

11.  The  effect  of  the  acts  of  Mrs.  Hitchcock,  in  taking  posses^ 
sion  of  the  mortgaged  premises  and  convepng  the  equitjr  of 
redemption,  was  not  an  election  on  her  part  of  the  trust  made  in 
the  will  for  her  benefit  Her  possession  and  conveyance  were 
in  effect  as  trustee  for  the  creditors  who  were  beneficiaries.  She 
did  no  act,  in  her  individual  character,  unconnected  with  the 
relation  of  trustee  which  she  bore  to  others,  and  secured  by  her 
conveyance  no  benefit  for  herself.  1  P.  Wms.  816,  318 ;  1 
Vesev,  Jr.  335;  12  Vesey,  136 ;  3  Stewart's  Rep.  375. 

If  her  acts  had  evinced  her  intention  to  elfect  the  trust  intended 
by  the  testator  for  her  benefit,  thev  would  not  bind  her,  as  it 
does  not  appear  that  she  then  had  rail  knowledge  of  her  rights. 
2  Vesey,  Jr.  672,577;  12  Vesey,  151,  162;  2  Johns.  Ch.  R. 
461 ;  2  Vesey,  367,  371. 

The  deposition  of  Cope  proves  that  tne  deed  of  Mrs.  Hitch- 
cock to  the  trustees  of  the  bank,  and  the  deed  of  release  from 
Cope  and  others  to  her  were  delivered  at  the  same  time.  This 
is  competent  evidence.  3  Mason's  Circ  Ct  Rep.  348 ;  16  Pet  21. 
They  are  therefore  parts  of  the  same  contract,  and  the  release  of 
Cope  and  pthers  to  her  was  the  consideration  of  her  deed  to 
them.  1  Vesey,  Sen.  127,  133;  7  B.  Monroe's  Rep.  346, 
347;  2  Wheat  290,  291,  299.  As  Mrs.  Hitchcock  received 
no  consideration  in  money  or  in  a:iy  thing  else  of  value  to  her- 
self, her  dower  would  not  be  barred  by  the  deed,  if  a  release 
of  her  right  to  dower  were  expressly  made  in  the  deed,  and  she 
had  mtended  to  make  it  3  Johns.  R.  478, 479-488 ;  16  Johns. 
R.47,4& 

The  answer  of  the  appellants  in  effect  admits  that  the  release 
of  the  mortgage  debt  was  the  consideration  of  Mrs.  Hitchcock's 
deed  to  the  trustees  of  the  .bank. 

It  is  stated  in  the  answer  that  tlie  sum  of  one  hundred  and 
fiffy  thousand  dollars  was  paid  to  Mrs.  Hitchcock  or  her  agent, 
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aB  a  part  of  the  oonsideFatioii  for  her  releaae,  to  be  applied  to 
the  payment  of  other  debts  of  her  hiuband.  If  the  whole  con- 
sideration had  been  money  paid  by  the  bank  upon  an  agreement 
with  Mrs.  Hitchcock,  that  it  should  be  applied  by  her  to  the 
payment  of  other  debts  of  the  mortgagor,  it  would  not  enlarge 
the  operation  of  her  release  of  the  equity  of  redemption,  and 
make  it  a  conveyance  also  of  the  dower.  7  Crancb,  34,  35, 
46,47. 

Mr.  Justice  GRIER  delivered  the  opinion  of  the  court 

The  respondent,  Mrs.  Anne  Hitcncock,  was  complainant 
below,  in  two  bills  filed  in  the  Circuit  (Tourt  of  Alabama,  claim- 
ing heir  dower  in  certain  property  in  the  city  of  Mobile,  of  which 
her  late  husband,  Henry  Hitchcock,  was  seized  in  hi%  lifetime, 
and  of  which  the  appellants,  as  trustees  of  the  United  States 
Bank,  were  in  possession,  claiming  under  a  mortgage  given  by 
said  Henry. 

The  answer  admits  the  marriage  of  complainant,  and  the 
seizin  and  death  of  her  husband,  and  that  the  appellants  hold 
the  property  under  a  deed  of  mortgage  from  him ;  but  deny  that 
complainant  has  any  right  of  dower  m  the  premises. 

1st  Because  she  was  a  party  to  the  deed  of  mortgage,  and 
had  relinquished  her  right  of  dower  by  her  deed  duly  executed 
and  acknowledged. 

2d.  That  after  the  death  of  her  husband,  the  complainant 
took  possession  of  his  property  as  sole  devisee  in  fee,  and  sur« 
rendered  the  possession  to  the  mortgagees  in  satisfaction  of  the 
debt,  and  for  a  large  consideration  paid  to  her  executed  a  full 
and  absolute  release  to  them  of  all  her  right,  title,  interest,  and 
estate,  in  the  mortgaged  property. 

3d.  That  she  was  estopped  by  a  decree  of  the  court  of  Ala- 
bama, on  a  bill  filed  by  the  mortgagees  for  a  foreclosure  and  to 
have  their  title  quieted. 

If  the  appellants  can  succeed  in  establishing  either  of  these 
three  grounds  of  defence,  they  will  be  entitled  to  a  decree  in 
their  favor. 

We  win  therefore  consider  them  in  their  order. 

I.  'The  instrument  of  mortgage  is  dated  on  the  14th  July, 
1838.  The  first  part  of  it  is  a  deed  poll  in. the  usual  form: 
^^Know  all  men,  &c,  that  I,  Henry  Hitchcoc  of  Mobile,  &c.,  in 
consideration  of  the  sum  of  (620,580.96,  to  ihe  in  hand  paid,  by 
these  presents  do  grant,  bargain,  sell,  &g.,''  and  concluding, 
<*  GKven  under  my  hand  and  seal,  &c.,"  and  signed  **  Henry 
Hitchcock,  Anne  Hitchcock,*'  with  their  respective  seals ;  also 
these  words,  ^  Signed,  sealed,  and  delivered  in  presence  of,"  but 
no  names  of  witnesses  annexed. 
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Under  these  signattues  and  attestation  is  the  following  zeieasei 
signed  and  sealed  by  Anne  Hitchcock: 

"And  I,  Anne  Hitchcock,  wife  of  the  said  Henry  Hitchcock, 
for  and  in  consideration  of  the  dnm  of  one  dollar,  to  m^  in  hand 

Sid  by  the  said  Joseph  Ck>wperthwaite,  Thomas  Dunlap,  and 
erman  Cope,  have  relinquished,  and  hereby  do  relinquish  by 
these  presents,  all  my  right  and  title  of  dower  in  and  to  the 
above-described  premises,  to  the  said  Joseph  Cowperthwaite, 
Thomas  Dunlap,  and  Herman  Cope,  the  survivors  or  survivor 
of  them,  and  to  the  heirs,  executors,  and  assigns  of  such  survi- 
vor, forever. 

witness  my  hand  and  seal,  this  fourteenth  day  of  July,  one 
thousand  eight  hundred  and  thirty-eight 

Anne  Hitchcock.     [Seal] 
Attest:  Charles  A.  Marston. 

The  acknowledgment  which  appears  to  have  been  taken  at 
the  same  time  is  as  follows : 

"  The  State  of  Alabama, 
Mobile  County* 

Personally  appeared  before  me,  Charles  A.  Maraton,  notary* 
public  in  and  for  said  county,  the  above-named  Henry  Hitch- 
cock, who  acknowledged  that  he  signed,  sealed,  and  delivered 
the  foregoing  indenture  of  mdrtoage  to  Joseph  Cowperthwaite, 
Thomas  Dunlap,  and  Herman  Cope,  on  the  day  and  year  therein 
mentioned,  ^d  also  appeared  personally  before  me,  Charles 
A.  Marston,  Anne  Hitchcock,  the  wife  of  said  H.  Hitchcock,  who 
beiiig  examined  privately  and  apart  from  her  said  husband,  ac- 
knowledged that  she  signed,  seeded,  and  delivered  the  said 
indenture  of  mortgage. freely,  and  of  her  own  accord,  and  with- 
out any  fear,  threats,  or  compulsion  of  her  said  husband. 

Given  under  my  band  and  seal  notarial,  this  fourteenth  day 
of  July,  A.]).  183a 

Charles  A«  Marston." 

The  objections  to  the  sufficieqcy  of  this  instrument  to  bar  the 
dower  of  the  wife,  are,  1st,  ^  That  the  mortgage  is  the  deed  of 
the  husband  only.  It  contains  no  words  of  grant  by  the  wife 
—-her  name  is  not  mentioned  in  the  deed." 

2d.  That  the  relinquishment  of  dower  is  a  several  and  sepa* 
rate  deed,  which  should  have  the  signature  of  the  husband,  to 
show  his  consent,  and  that  it  was  the  joint  act  of  husband  and 
wife. 

3d.  That  the  acknowledgment  of  Mrs.  Hitchcock  is  of  ^  the 
said  indenture  of  mortgage,"  and  not  of  her  relinquisbment  of 
dower. 
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And,  4th.  That  the  acknowledgment  is  not  in  doe  fonn  of 
lawi 

The  first  three  of  these  objections  are  founded  on  the  assump- 
tion that  the  release  of  Mirs.  Hitchcock  forms  no  part  of  the 
deed  of  mortgage,  but  is  a  separate  and  distinct  deed.  It  is 
true,  if  that  portion  of  the  instrument,  above  the  joint  signatures 
of  the  husband  and  wife,  is  to  be  construed  as  the  whole 
indenture  of  mortgage,  the  first  proposition  cannot  be  de- 
nied. For  the  instrument,  thus  far,  does  not  purport  to  dispose 
of  any  rignt  or  interest  vested  in  the  wife ;  and  if  nothing  far- 
iher  had  bden  added,  the  deed  would  have  been  wholly  inope- 
rative  for  that  purpose.  But  the  face  of  the  instrument  shows 
that  it  does  not  end  there :  for  it  proceeds,  "  And  I,  Anne  Hitch- 
cock, &;c.,  in  consideration  of  the  sum  of  one  dollar  to  me  in 
hand  paid  by  the  said  Joseph,  &x^,  do  relinquish  all  my  right 
and  title  of  dower  in  and  to  the  above^escribed  premises  to  the 
said  Joseph,  &X!." 

Usually  this  initiate  and  contingent  right  of  dower  is  bteed, 
in  deeds  of  sale  and  mortgage,  by  a  conveyance  making  the 
grant  in  the  joint  ilames  of  the  husband  and  wife,  in  the  saipe 
manner  as  if  the  estate  belonged  to  the  wife ;  the  deed  operating 
by  way  of  estoppel  when  the  right  of  dower  sbecomes  complete 
by  the  death  of  tne  husband.  ]But  when  the  legal  estate  is  vest^ 
ed  wholly  in  the  husband,  and  the  right  of  the  wife  is  but  a  con- 
tingent incumbrance,  there  is  no  necessity  that  she  should  join 
in  4he  grant  of  the  fee,  the  release  of  her  inchoate  right  acknow- 
ledged  in  due  form,  being  all  that  is  necessary  to  bar  hec  from 
setting  up  a  claim  of  dower,  after  the  death  of  her  husband. 

The  insertion  of  the  clause  of  release  of  dower  might  gene- 
rally be  considered  by  conveyancers  as  in  better  taste,  if  it  had 
preceded  the  signature  and  attestation  of  the  other  covenants 
which' affected  the  fee  of  the  husband;  but  there  is  no  stringent 
unbending  rule  of  law,  which  requires  a  deed  to  be  in  such  form, 
or  in  any  peculiar  form,  in  order  to  operate  as  a  valid  convey* 
ance.  The  intention  of  the  parties  is  to  be  gathered  from  an 
inspection  of  the  whole  instrument  of  assurance  taken  together. 
It  ought  not  to  be  dislocated  and  rent  into  separate  frtigments 
by  a  captious  or  astute  construction,  whose  only  result  is  to  de- 
feat the  plain  meaning  and  intention  of  the  parties. 

The  acts  of  Assembly  of  Alabama  concerning  conveyanceSi 
frequentiy  use  the  phrase  "  deeds  and  relinquishments  of  dower," 
which  is  probably  the  cause  or  the  consequence  of  this  form  of 
conveyancing  in  that  State,  and  that  in  popular  parlance,  a  con- 
veyance of  land  in  this  form  is  described  as  if  a  "  relinquishment 
of  dower"  was  not  a  deed,  or  a  portion  of  the  conveyance,  as- 
surance, or  grant,  though  made  at  the  siime  time,  and  forming 
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a  portion  of  it.  The  instrument  before  us,  composed  of  what  is 
popularly  called  the  mortgage  and  relinquishment  of  dower,  coin 
stitutes  but  one  deed  or  conveyance  executed  by  husband  and 
wife  for  the  purpose  of  conveying  the  fee  vested  in  the  husband, 
and  releasing  the  inchoate  right  of  the  wife.  It  was  all  written 
on  the  same  paper  or  parchment,  for  one  purpose,  the  latter  sen- 
tences connected  with  those  which  precede  it,  by  a  copulative 
conjunction.  It  was  all  executed  at  the  same  time,  and  ac- 
knowledged by  husband  and  wife  at  the  time  of  its  execution ; 
and  they  have  each  si^ed  that  portion  of  the  conveyance  which 
purports  to  grant  or  release  their  several  interests.  The  relative 
position  of  the  signatures  of  the  husband  and  wife,  or  the  mme- 
oessary  duplication  of  either,  is  of  little  importance,  whexe  the 
instrument,  by  apt  and  proper  terms,  clearly  shows  the  intention 
of  the  parties,  that  the  husband  should  convey  the  fee,  and  the 
wife  join  with  him  in  the  deed,  for  the  purpose  of  releasing  her 
contingent  estate  of  dower.  In  such  cases,  and  especially  where 
this  form  of  assurance  is  in  common  use,  the  astutia  of  a  court 
would  be  illy  employed  in  criticizing  the  form  of  the  conveyance, 
in  order  that  one  of  the  parties  may  be  enabled  to  escape 
from  his  covenants,  and  thus  wrong  and  defraud  the  other. 

Let  us  now  examine  whether  tho  acknowledgment  of  the 
wife  is  sufficient,  according  to  the  statutes  of  Alabama,  to  ope* 
rate  as  a  conveyance  or  reUnquishment  of  her  right  of  dower. 

The  act  of  Assembly  of  Alabama  on  this  subject  ( Aikin's  Di- 
gest, 93,  §  29)  is  ad  follows: 

^  No  estate  of  a  feme  covert^  in  any  lands,  tenements,  or  he- 
reditaments, lying  and  being  in  this  territory,  shall  pass  by  her 
deed  or  conveyance,  without  a  previous  acknowledgment  made 
by  her  on  a  private  examination  apart  from  her  husband,  before 
one  of  the  territorial  judges,  or  one  of  the  justices  of  the  County 
Court,  that  she  signed,  sealed,  and  delivered  the  same  as  her  vo- 
luntary act  and  deed,  freely,  without  any  fear,  threats,  or  com- 
pulsion of  her  husband,  and  a  certificate  thereof,  written  on  or 
under  the  said  deed  or  conveyance,  and  signed  by  the  officer 
before  whom  it  was  made ;  and  every  deed  or  conveyance  so 
executed  and  acknowledged  by  a  fenie  covert^  and  certified  as 
aforesaid,  shall  release  and  bar  her  right  of  dower,  and  be  good 
and  effectual  to  convey  the  lands,  tenements,  and  hereditaments 
thereby  intended  to  be  conveyed." 

One  of  the  objections  to  the  acknowledgment  of  Mrs.  Hitch- 
cock is,  that  she  acknowlec^s  to  have  signed  and  sealed  ^  the 
said  indenture  of  mortgage,''  and  not  that  part  of  it  called  the 
"  relinquishment  of  dower."  This  objection  we  think  is  hyjjer- 
critical.  "  Hitret  in  tiUra!^  It  is  founded  on  the  assumption 
which  we  have  just  noticed,  that  the  several  covenants  signed 
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by  the  husband  and  wife  do  not  constitute  one  assurance  or 
deed  of  mortgage.  The  same  criticism  would  innul  tiie  ao» 
knowledgment  of  the  husband,  wliich  is,  ^  that  he  executed  the 
foregoing  indenture,"  whereas  the  deed  signed  by  him  is  a  deed 
poll  and  not  an  indenture.  Burely  no  court  would  declare  his 
acknowledgment  invalid  for  this  slight  misnomer.  It  would, 
certainly,  be  no  great  latitude  of  construction,  even  if  thev  were 
separate  and  distinct  instruments,  to  refer  the  acknowledgment 
of  the  wife  to  that  one  which  contains  her  own  grant  or  release, 
and  which  she  has  signed  and  sealed.  Even  in  cases  of  doubt- 
fnl  consiaruction,  the  rule  of  law  is,  that  the  court  should  con- 
strue the  instrument  iU  res  magis  t;a/^/iA  and  not  annul  it  by 
such  fanciful  criticism. 

It  is  objected,  also,  that  this  acknowledgment  is  not  in  the 
very  words  of  the  statute.  In  place  of  the  words,  "  as  her  vbl- 
untary  act  and  deed,  freely,"  it  substitutes  the  words,  ^  fireely 
and  ot  her  own  accord." 

That  the  words  of  the  acknowledgment  have  the  same  mean- 
ing, and  are  in  substance  the  same  with  those  used  in  the  sta- 
tute it  needs  no  argument  to  demonstrate ;  and  that  such  an 
acknowledgment  is  a  sufficient  compliance  with  the  statute'  to 
give  validity  to  th'e  deed  of  the  wife,  is  not  only  consonant  with 
reason,  but,,  as  the  cases  cited  by  counsel  show,  supported  by 
very  numerous  authorities.  The  act  requires  a  private  examin-* 
ation  of  the  wife  to  ascertain  that  she  acts  freely  and  not  by  com- 
pulsion of  her  husband,  but  it  prescribes  no  precise  form  of  words 
to  be  used  in  the  certificate,  nor  requires  that  it  should  contain 
all  the  synonymes  used  in  the  statute  to  express  the  meaning  of 
the  legislature.  In  other  acts  of  the  same  legislature,  where  a 
precise  form  of  acknowledgment  of  certain  deeds  is  prescribed, 
it  is  provided,  that  ^  any  certificate  of  probate  or  acknowledg- 
ment of  any  such  deed,  shall  be  good  and  effectual  if  it  contain 
the  substance,  whether  it  be  in  the  form  or  not,  of  that  set  forth 
in  the  first  section  of  this  act"  Clay's  Dig.  153.  -The  legisla- 
ture have  thus  shown  a  laudable  anxiety  to  hinder  a  construc- 
tion of  their  statutes,  which  would  require  a  stringent  adherence 
to  a  mere  form  of  words  without  regard  to  their  meaning  or 
substance,  and  make  the  validity  of  tities  to  depend  on  the  verbal 
accuracy  of  careless  scriveners. 

We  are,  therefore,  of  opinion  that  the  certificate  of  the  ac- 
knowledgment of  the  complainant  of  the  deed  executed  by  her, 
is  valid  aqd  sufficient  in  law  to  bar  her  claim  of  dower  in  the 
mortgaged  premises. 

IL  But,  even  if  this  deed  of  mortgage  were  not  a  sufficient 
bar  to  the  claim,  we  are  of  opinion  that  the  deed  of  release  exe- 
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euted  by  the  complainant  on  the  8th  of  February,  1840,  is  a 
oomplete  bar  and  estoppel  to  the.  claim  set  up  in  her  biU. 

Henry  Hitchcock  died  in  August,  1839,  having  first  made  his 
will,  in  which  he  devises  all  his  estate,  real  and  personal,  to  the 
complainant  in  trust  to  sell  and  dispose  of  the  same,  and  invest  it 
for  the  use  of  herself  and  children,  share  and  share  alike.  Under 
this  devise  she  entered  and  took  possession  of  the  estate  of  her 
husband,  and,  in  consideration  of  the  sum  of  $150,000,  paid  to 
her  by  the  trustees  of  the  bank,  and  of  a  release  by  them  of  all 
claim  upon  the  other  estate  of  the  deceased,  she  executed,  on 
8th  of  February,  1840,  a  deed  of  release  of  the  mortgaged  pro- 
perty, containing  the  following  recitals  and  covenants.  ''  This 
indenture,  made,  &c.,  between  Anne  Hitchcock,  widow  and  sole 
devisee  of  Henry  Hitchcock,  acting  under  and  by  virtue  of  the 
last  will  and  testament,  of  said  Henry  Hitchcock,  duly  proved, 
&c.,  of  the  first  part,  and  Joseph  Cowperthwaite,  &c.,  of  the  se- 
cond part,  witnesseth,  that  the  party  of  the  first  part,  for,  and  in 
consideration  of  the  sum  of  $773,352,  &c.,  hath  remised,  con- 
veyed, and  forever  quitclaimed,  aiid  doth  remise,  &c.,  to  the 
said  parties  of  the  second  part,  all  the  estate,  right,  title,  interest, 
use,  property,  claim,  and  demand  whatsoever,  at  law  as  well  as 
in  equity,  in  possession  as  well  as  in  reversion  of,  in,  to,  or  out 
of  all.  and  singular,  the  following  described  premises,  to  wit,  &c., 
&c :  "  To  have  and  to  hold  all  and  singular  the  aforesaid  lands, 
tenements,  improvements,  and  appurtenances,  unto  the  said  par- 
ties of  the  second  part,  the  survivors  and  survivor  of  them,  and 
the  heirs,  executors,  administrators^  and  iBLSsigns  of  said  survivor 
to  their  own  proper  use,  benefit,  and  behoof  forever ;  so  that 
neither  the  said  party  of  the  first  part,  her  heirs  orf  assigns,  nor 
any  person  or  persons  whatsoe\wr,  in  trust  for  them  or  her,  or  in 
her  or  their  name  or  names,  can  or  may,  by  anv  ways  or  means 
whatsoever,  hereafter  have,  claim,  challenge,  or  demand  anv  right, 
title,  interest  or  estate  of,  in,  to,  or  out  of  all  and  singular  the 
premises  above  described,  and  hereby  released  and  conveyed ; 
but  therefrom  and  thereout  are  and  shall  be  by  these  presents 
forever  excluded  and  debarred." 

By- the  law  of  Alabama,  the  wide  w  is  allowed  one  year  after 
probate  of  the  will  to  make  her  election,  whether  to  take  under 
it  or  not  The  will  of  Henry  Hitchcock  was  admitted  to  pro- 
bate cii  the,  17th  August,  1839,  and  jm  the  14th  of  August,  1840, 
the  widow  filed  her  election,  renouncing  all  benefit  under  .the 
will  and  electing  to  take  her  dower.  This  bill  was  filed  on  the 
29th  of  April,  1§47,  nearly  seven  years  afterwards. 

She  medces  no  offer  in  her  bill  to  restore  the  sum  of  $150,000 
paid  to  her  or  her  agent,  or  to  surrender  the  release  given  to  her 
by  the  trustees  of  the  bank  which  was  the  consideration  paid  for 
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her  retease,  but  contends  that  she  is  remitted  to  her  original 
lights  by  her  last  election,  and  is  not  estopped  by  her  deed  which 
was  merely  the  execution  of  a  power,  and  could  not  ail'ect  her 
personal  right,  or  bar  her  claim  to  dower  in  the  land  conveyed  or 
released.  * 

It  is  admitted,  that  the  mere  equity  of  redemption  of  this  pro* 
perty  was  worth  nothing ;  on  the  contrary,  the  other  property  of 
the  mortgagor  would  have  been  liable  for  a  large  portion  of  the 
bond  which  accompanied  the  mortgage.  Yet,  it  is  contended, 
that  the  widow  may  elect  to  take  un<fer  this  devise  in  the  will ; 
that,  under  pretence  and  belief  of  such  election,  she  may  get  her 
husband's  estate  released  from  a  debt  and  receive  a  large  con- 
sideration in  money  for  a  release  of  her  title  as  ^*  sole  devisee,*' 
and  afterwards  change  her  election,  defeat  all  the  covenants  of 
her  own  deed,  and  yet  retain  the  whole  consideration  paid  for 
it  It  is  not  worth  while  to  examine  what  acts  of  a  widow 
amount  to  an  election  in  pais  to  take  under  the  will.  It  is  clear 
she  cannot  take  possession,  under  the  will  and  sell  the  title  in 
fee  conferred  upon  her  by  the  devises  in  it,  and  then  revoke  her 
grant  by  changing  her  election  within  the  year.  The  time  given 
to  the  widow  by  the  law,  to  make  her  election,  is  intended  for 
her  protection,  and  not  that  she  shall  use  it  as  a  weapon  of, 
offence  to  defraud  others.  Courts  of  equity  do  not  exert  their 
powers,  even  in  favor  of  widows,  to  assist  them  in  such  a  trans- 
action. The  deed  executed  by  the  complainant  in  1840  is  an 
estoppel,  both  in  law  and  equity,  against  this  claim  of  dower. 
By  this  deed,  she  professes  to  convey,  as  "  widow,"  *<  sole  devi- 
see," and  under  the  powers  vested  in  her  'by  the  will  She  re- 
leases all  claim  or  demand  in  law  or  equity,  in  possession  or 
expectancy,  ^  so  that  neither  she,  nor  her  heirs,  can  or  may,  by 
any  ways  or  means  whatsoever,  hereafter  have,  claim,  challenge, 
or  demand  any  right,  title,  interest,  or  estate  in  the  premises." 
It  is  hard  to  conceive  how  any  conveyancer  could  devise  lan- 
guage more  comprehensive,  or  legal  phraseology  mor6  stringent, 
to  convey  every  possible  estate  of  the  grantor  and  operate  as  a 
perfect  legal  estoppel  against  all  possible  claim  in  any  character 
whatever.  If  this  had  been  a  mere  naked  power  of  appointment, 
or  to  make  a  conveyance  of  the  title  of  the  deceased,  not  coupled 
with  an  interest,  and  the  widow  had  intended  merely  to  exercise 
such  power  without  aflPecting  her  own  right  in  the  property,  her 
deed  should  have  been  caremlly  drawn,. so  as  to  show  on  its  face 
an  intention  to  save  her  own  rights,  if  she  did  not  intend  to  con- 
vey them.  For,  it  is  a  settled  rule  of  construction,  that  "  who- 
ever conveys  to  a  purchaser,  without  restraining  the  oper- 
ation of  his  conveyance,  shall  be  deemed  to  convey  in  every 
character,  which  enabled  him  to  give  effect  to  •  Ms   deed." 
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637,  &c 

This  case  is  much  stronger  against  the  grantor;  for  her  deed 
was  worthless,  unless  she  bad  deoted  to  ^e  the  devise  under 
th,e'  will,  and  having  recited  in  her  deed,  that  she  was  ^  widow 
and  sole  devisee,''  she  is  thereby  estopped  from  denying  that 
she  conveyed  all  rights  held  in  either  character,  or,  as  betimeen 
her  and  the  grantees,  ever  asserting  that  she  had  not  elected  to 
take  as  sole  devisee. 

Being,  therefore,  of  opinion,  that  the.  complainant  below  is 
doubly  estopped  from  settmg  up  this  claim  of  dower,  it  will  be 
unnecessary  to  consider  the  third  point  of  defence  urged  by  ap* 
peUant's  counsel,  as  to  the  effect  of  the  decree  of  forraosuze. 

The  decree  of  the  Cbcuit  Court  is  tiierefore  reversed,  and 
the  bill  dismissed  with  costs. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record,  itom  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Alabama,  and  was  argued  by  counsel 
On  consideration  whereof,  it  is  now  here  ordered,  adjudged,  and 
decreed  by  this  court,  that  the  decree  of  the  said  Circuit  Court  in 
this  cause  be,  and  the  same  is  hereby,  reversed,  with  costs ;  and 
that  this  cause  be,  and  the  same  is  hereby,  remanded  to  the  said 
Circuit  Court,  wiih  directions  to  dismiss  the  biU  of  complaint 
with  costs. 


Tristbam  Clark,  Royal  Williams,  Ebenbzbb  McLellan, 
Thomas  McLellan,  and  James  R.  S.  Williams,  Claim- 
ants OF  the  Barque  Susan  W.  Lind,  Appellants,  v.  Na« 
thaniel  Barnwell  and  James  Ravenel,  Copartners  trad- 
ing UNDER   THE    FIRM    OF   BaRNWELL  &  BaYENEL. 

When  ffoods  an  shipped  and  the  osttal  bill  of  lading  giren,  "promising  to  deliTer 
them  in  good  order,  the  dansen  of  the  seaa  exoepted,"  and  they  are  found  to  be 
damaged,  the  omu  prdbemdi  la  upon  the  ownen  or  the  Teaael,  to  show  that  the 
injury  was  occasioned  by  one  of  tno  excepted  caoses. 

But,  althoneh  tibe  injury  may  bare  been  occasioned  by  one  of  the  excepted  canses , 
y  t  still  Sie  ownen  of  the  Teasel  are  responsible  if  the  injnxy  mi^^t  hare  been 
aroided,  by  the  exerdae  of  reasonable  skill  and  attention  on  the  part  of  the  per- 
B(*ns  employed  in  the  oonyeyance  of  the  eoods.  Bat  the  omta  protandi  then  becomes 
sldfted  npon  the  shipper,  to  show  the  negligence. 

Wb  srt  spools  of  cotton  thnad,  put  np  in  boxes,  were  shipped  ai  Xiiveipool  for  Charlea- 
tun,  and  the  ressel  had  a  yoyage  of  sixty-one  davs,  going  far  soath  into  a  warm 
climate,  and  the  thread  was  an  article  pecnliarly  subject  to  the  effect  of  dampness, 
some  of  tbe  inside  boxes  being  stained,  whilst  the  outride  onee  were  not  the  caigo 
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■Im  bd]^  irdl  tlOimd  iad  dBBBi^ed,  tiie  iqiif7  BiBit  be  attr^ 
of  the  leee. 

Hm  usage  of  trade  is  to  bring  sadcs  of  salt  in  the  same  yessel  wifh  dry  goods ;  and 
Ibe  endenoe  in  tfifis  case  is  that,  if  the  salt  be  treH  stdwed,  it  does  not  bicrease  the 
knmiditj  of  the  vessel,  bnt  rather  acts  the  odicr  way. 

In  thia  case,  also,  there  was  no  eridence^tfaat  the  shipmaster  was  gniltj of  anj  negli- 
gence in  omittiQg  to  proTide  proper  pncantionaxj  measores.  He  was  not  respon- 
sible for  tiie  eAct  of  boisterons  weamfij  or  adrerM  winds.    . 

The  words  **  contents  nnknown  "  bemg  annexed  to  a  bill  of  lading,  imply  that  the 
master  only  meant  to  admowledge  the  shipment  in  good  order  m  the  cases,  as  to 
their  external  condition.  He  m%ht  justify  himself  ^  showing  that  Ihe  contents 
were  not  in  good  order,  bnt  the  eridence  in  tfeJs  case  shows  that  tliey  were  so;  and 
the  iiynry  mast  be  attributed  to  tne  dangers  of  the  seas.  . 

This  was  an  appeal  from  the  Ciicnit  Coxirt  of  the  United 
States  for  the  District  of  South  Carolina*. 

It  was  originally  a  libel,  filed  yi  the  District  Conrt  by  Bam- 
w^  &  Bavenel  against  the  ship  Susan  W.  Land,  nnder  the 
following  drcamstances : 

Oh  the  4th  of  March,  1848,  Bichard  Shiel  &  Co.  shipped,  at 
Liverpool,  in  the  ship  Susan  W.  Zand,  Tristram  Gark,  master, 
twenty-four  boxes  of  cotton  threlul,  consigned  to  Barnwell  So 
Bavenel  at  Charleston.  The  bill  Of  lading  contained  the  usual 
clause, ''  to  be  delivered  in  like  good  order,  (all  and  everv,  the 
dangers  and  accidents  of  the  seas  an^  navigation,  of  whatso- 
ever nature  and  kind,  excepted,'^)  and  was  signed  by  Clark, 
with  the  remark,  ^  contents  unknown." 

The  vessel  sailed  fix)m  Liverpool  on  the  14th  of  March,  and 
arrived  at  Charleston  on  the  13th  of  May. 

On  his  arrival,  the  captain  made  a  protest,  showing  that  the 
voyage  had  been  very  boisterous,  and  thart  .the  vessel  bad  often 
shipped  large  quantities  of  water. 

On  the  15th  of  May,  the  captain  requested  the  wardens  of 
the  port  to  make  the  survey  pf  his  vessel,  and  they  continued  the 
inspection  during  the  discharging  of  the  cargo.  The  following 
is  tnat  part  of  their  report  which  related  to  the  goods  in  ques- 
tion: 

^  On  the  29th  and  31st,  the  wardens  examined  twenty-two 
cases  marked  C  [B  R]  |  71  &  92.  After  they  were  landed  and 
in  store,  found  many  of  them  stained  outside  with  mud,  dir, 
and  in  good  order ;  oii  opening  the  cases,  the  wood  inside  m 
several  of  the  cases  appeared  stained ;  inside  of  these  cases 
were  stowed  small  boxes ;  on  opening  them,  the  cotton  thread 
contained  therein  was  found  musty,  mouldy,  and  damaged; 
which,  in  our  opinion,  has  been  caused  by  the  great  humidity, 
sweat,  and  dampness  of  the  hold.'' 

Barnwell  &  Kavenel  also  had  a  survey  made  by  Mood  and 
Smith,  who  reported  as  follows : 

.  <<  That  we  found  the  whole  of  the  contents  of  the  said  twenty* 
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two  cased  to  be  in  a  damages!  and  unmerchantable  condition ; 
and  we  concurred  in  recommending  an  early  sale  thereof  at 

Sublic  auction,  for  account  of  whom  it  may  concern.  And  we 
o  further  certify  that,  if  the  said  cotton  sewing-thread  had  been 
landed  in  a  sound  and  merchantable  state,  the  same  would  be 
worth  in  this  market,  at  the  present  time,  for  cash,  forty-five 
dollars  per  box,  containing  oi^e  hundred  dozen  spools,  say  32 
cases,  each  containing  6  boxes  of  100  dozen. 

132  boxes  a  $45  per  box, $5,940 

**  Witness  our  hands,  at  Charleston  aforesaid,  the  thirty-first 
day  of  May,  in  the  year  1848.  Wm.  G.  Mood, 

Thos.  p.  Smith.'* 

The  goods  were  sold  at  auction,  and  produced  only  the  net 
sum  of  $3,335.09;  but  the  duties  being  abated  by  $376.02,  the 
loss  was  claimed  to  amount  to  $2,228.89. 

On  the  31st  of  May,  1848,  Baniwell  &  Ravenel  filed  their 
libel  in  the  District  Court  of  the  United  States  against  the  ship, 
her  tackle,  apparel,  and  furniture,  and  against  Clark  and  all  per- 
sons wUo  s'lould  intervene. 

On  the  3th  of  June,  1848,  Clark  filed  a  claim  for  himself, 
Royal  Williams,  Ebenezer  McLellan,  Thomas  McLellan,  and 
Jai^ies  R.  S.  Williams,  all  of  Portland,  in  Maine ;  and  after- 
wards an  answer  was  filed,  denying  all  the  allegations  of  the  libel. 
,  A  considerable  amount  of  evidence  was  heard,  tending  to 
show  the  value  of  the  articles  shipped,  the  state  in  which  they 
were  landed,  the  amount  of  damage  sustained  and  the  causes  to 
which  it  could  be  attributed. 

On  the  24th  of  June,  1848,  the  district  judge  dismissed  the 
libel  on  the  ground  of  there  not  being  introduced  at  the  trial  of 
the  cause,  sufficient  evidence  to  establish  the  fact  of  the  goods 
being  in  good  order  and  condition  at  the  time  of  their  ship- 
ment. 

The  libellants  appealed  to  the  Circuit  Court  Additional  tes- 
timony was  taken  to  show  that  the  goods  were  shipped  in  good 
condition. 

On  the  8th  of  May,  1849,  the  Circuit  Court  reversed  the  de- 
cree of  the  District  Court,  "  conclusive  evidence  having  been 
•  given  to  this  court  which  was  not  produced  before  the  said  Dis- 
trict Court  as  to  the  shipment  of  the  goods  at  Liverpool  in  good 
order  and  condition,"  and  decreed  that  the  respondents  should 
pay  to  the  libellants  the  sum  of  $2,228,89  with  costs. 

.  The  respondents  appealed  to  this  court.     It  was  argued  by  Mr. 
Evans  for  the  appellants,  and  Mr.  Coze  for  the  appellees. 

The  whole  evidence  having  been  brought  up  and  the  argu- 
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ment  consistiiig  chiefly  of  an  examination  of  the  facts  proven, 
it  is  obvious  that  only  the  points  made  by  comisel  can  be 
stated. 

The  counsel  for  the  appellants  contended, 

1.  That  the  injury  wmch  the  thread  was  found  to  have  re- 
ceived wa?  not  occasioned  by  any  defect  or  want  of  seaworthi- 
ness of  the  vessel,  or  any  want  of  care  in  the  stowage  of  the  car- 
go, or  in  navigating  the  vessel ;  nor  by  an v  neglect,  fault,  or  mis* 
management  of  the  master*  or  crew.  That  salt  in  sacks  is  not 
an  unsuitable  article  to  compose  a  part  of  the  cargo  in  a  gene- 
ral ship. 

That  the  injury  which  the  thread  appeared  to  have  sustained 
was  not  occasioned  by  the  salt  whibh  composed  a  portion  of  the 
carfifo ;  but,  if  sustained  on  board,  arose  from  other  causes,  for 
which  the  vessel  and  owners  are  not  responsible.   • 

2.  If  the  injury  was  occasioned  by  the  dampness  of  the  hold 
of  the  vessel  necessarily  and  naturally  incident  to  such  a  voy- 
age, the  vessel  and  owners  are  not  responsible,  it  being  one  of 
the  perils  of  navigation  within  the  exception  of  the  bill  of  lad- 
ing. 

The  exception  is :  ^  All  and  every  the  dangers  and  accidents 
of  the  seas  and  of  navigation,  of  whatever  nature  and  kind." 

All  vessels  are  subject  to  dampness  in  the  hold,  and  especially 
vessels  laden  at  Liverpool,  which  is  a  damp  -and  wet  place. 
"  Liverpool  is  very  damp."  "  Ships,  with  or  without  cargo,  are 
always  damp,  more  or  less,  especially  in  summer,  on  a  voyage 
from  Liverpool  to  Charleston."  "  The  heat  of  the  ocean  and 
jther  causes  do  produce  dampness,"  d&c 

3.  That  the  thread  was  insecurely  and  insufficiently  packed 
for  so  long  and  boisterous  a  voyage  as  this  was.  This  is  mani- 
fest from  the  frequent  instances  of  injuries  received  by  other 
thread,  similarly  put  up ;  from  the  practice  of  otner  manufactur- 
ers to  pack  in  tin  cases,  and  from  the  adoption  of  that  mode  by 
Coates  &  Co.,  in  consequence  of  the  repeated  instances  of 
damages  sustained  on  the  voyage  by  thread  packed  in  wooden 
boxes. 

4.  That  the  proof  is  insufficient  to  show  that  the  thread  was 
in  good  order  at  the  time  of  shipment  In  some  of  the  boxes  the 
spools  in  the  centre  were  injured,  while  the  layers  above  and 
around  them  were  uninjured,  which  could  not  have  happened 
if  the  injury  arose  from  exposure  to  dampness  (fn  board  ship. 

The  bill  of  lading  is  not  conclusive  that  the  goods  were  in 
good  order  at  the  time  of  shipment 

**  It  is  obvious  that  the  quality,  and  frequently  also  the  quan- 
tity, of  the  goods  must  be  unknown  to  the  master,  and  the 
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Commentator  on  the  (French)  ordinance,  (Valin,)  informs  us, 
that  by  the  quality,  the  exterior  and  apparent  quality  only  is 
meant,"  &c. 

Abbott  on  Ship,  part  4,  ch.  4,  sect  9,  also  sect  1 ;  Bates  v.  Todd, 
1  Mood.  &  Rob.  106 ;  Berkley  v.  Watling,  7  Ad  &  EL  29.  Memo- 
randum at  foot  of  bill  lading, — <<  contents  unknown." 

The  goods  in  this  case  were  delivered  apparently  in  the  same 
condition  as  received. 

<5.  The  respondents  are  not  liable  for  the  two  cases  stowed 
near  the  salt,  the  injury  to  which  was  of  the  same  kind  and 
degree  and  arose  from  the  same  cause,  as  existed  in  regard  to  the 
others. 

6.  That  the  libellants  are  not  entitled  to  maintain  this  pro- 
cess, having  no  property  or  interest  in  the  goods,  and  not  being 
parties  to  the  contract 

"  The  party  really  entitled  to  the  relief  should  always  be  made 
the  libellant.  The  practice  of  instituting  a  suit  in  the  name  of 
one  person,  for  the  benefit  of  another,  to  whom  the  right  has 
been  transferred,  or  of  making  one  person  libellant  as  the  repre- 
sentative of  many  others,  does  not  obtain  in  the  admiralty,"  Sec 
Benedict's  Admiralty,  p.  210,  sect  380. 

"  The  court  looks  only  to  rights  in  the  thing  itself;  to  owner- 
ship general  or  special,  and  to  such  claims  as  are  direct  in  the 
proprietary  interest,  such  as  a  legal  title,  dijtis  in  re;  or  to  such 
as  are  indirect,  as  a  lien  or  jus  aarem!'^  Per  Story,  Ship  Packet, 
3  Mason,  258. 

"  If  the  person  to  whom  delivery  is  ordered  is  only  ah  agent 
of  the  shipper  and  has  no  property  in  the  goods,  it.  has  been 
thought  that  he  cannot  maintain  an  action  in  his  own  name 
against  the  master  for  not  delivering  them ;  not  in  assumpsit, 
for  the  contract  was  not  made  with .  him,  but  with  a  third  per- 
son, the  consignor  of  the  goods ;  not  in  trover,  because  no  pro- 
perty having  passed  to  him,  he  can  have  no  right  tO|  complain 
of  their  non-delivery  or  conversion,  as  an  injury  to  himself." 
Abbott  on  Ship,  part  4,  ch.  4,  sects.  6,  7. 

Mr:  Coxe  for  the  appellees. 

From  the  abstract  of  the  case,  it  appears  that  the  decision  of 
the  District  Court  rested  entirely  upon  a  defect  in  the  evidence; 
and  of  the  Circuit  Court  upon  tiie  ground  that  new  and,  addi- 
tional  testimony  had  been  mtrodueed  to  cure  that  defect  K  so, 
the  case  comes  precisely  within  the  language  of  Lord  Chancellor 
Truro,  in  the  recent  case  of  Stuart  v.  Lloyd,  16  Jurist,  411 ;  4 
Eng.  Law  and  Eq.  Rep.  3 :  «  Were  I  called  upon  in  this  case 
to  review  the  iud^ent  of  the  Lord  Chancellor  upon  matters  of 
fact,  I  should  require  a  very  strong  oasc  to  be  made  out  to  induce 
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me  to  ovenule  that  opinion,  as  I  think  that  the  better  course  is  to 
rest  satisfied  with  the  opinion  of  one  judge  upon  such  matters.*' 
Such  a  doctrine  promulgated  from  such  high  authority  needs  no 
comment 

Should  the  court,  however,  consider  the  question  as  entirely 
open,  or  that  it  involves  any  question  of  law  of  a  debatable  cha- 
racter, then  the  appellees  submit, — 

1.  That  the  onus  probandi  is  always  on  the  carrier  to  exempt 
himself..    Story  on  Bailm.  sect  529. 

The  bill  of  lading,  which,  on  its  face,  says,  <<  shipped  in  good 
order,"  is,  at  least  so  far  as  regards  the  exterior  appearance,  con<^ 
elusive  evidence  of  the  condition  of  the  goods.  Benjamin  t;. 
Sinclair,  1  Bailey's  S.  C.  Rep.  174.  The  fact  of  damage  being 
positively  established,  it  devolves  upon  the  carrier  to  show  that 
it  resulted  from  the  only  exception  to  responsibility  which  the 
bill  of  lading  recqgnizes,  ^  the  dangers  and  accidents  of  the  seas 
and  navigation." 

It  is  perhaps  unnecessary  for  us  to  contend  that  it  is  conclu- 
sive evidence.  It  will  be  sufficient  for  us  to  say  what  can 
scarcely  be  denied,  that  it  is  primA  facie  and  cogent  evidence  of 
what  it  asserts.  It  may  be  impugned  for.  fraud,  but  I  am  not 
aware  of  any  decision  which  avows  it  to  be  questioned  upon 
•jny  other .  ground.  Some  dicta  may  be  found  which  put  it 
upon  the  footing  of  a  receipt  for  money,  and  permit  it  to  be 
explained,  or  even  contradicted,  but  no  such  aoctrine  is  esta« 
blished  by  any  judicial  decision  of  which  I  am  aware. 

Bates  V.  Todd,  1  Mood.  &  Rob.  106,  is  a  nisi  prius  decision. 
It  is  inaccurately  given  in  Abbott,  324.  In  the  original  report  it 
is  distinctly  stated  that  fraud  proved  is  a  sufiicient  ground  to 
impeach  a  solemn  deed  or  even  a  judgment  Abbott,  however, 
omits  to  notice  this  important  feature  in  the  case. 

Berkley  v.  WatUng,  7  Ad.  &  El.  29,  was  an  action  of  as- 
sumpsit in  a  common-law  court,  brought  by  an  assignee  of  a 
bill  of  lading.  In  p.  35,  Patteson  J.  refers  to  this  circumstan^, 
and  asks,  where  is  the  contract  between  the  shipper  and  the 
assignee  ? 

The  decision  of  that  case  was  put  on  the  ground  that  plain- 
tifTs  agent  was  cognizant  of  the  true  state  of  facts  varying  from 
the  bill  of  lading,  and  that  knowledge  of  the  agent  is  knowledge 
of  the  principal. 

Whatever  weight  is  to  be  given  to  the  bill  of  lading  in  this 
particular,  the  .evidence  dehors  is  strong,  if  not,  as  the  Circuit 
Court  considers  it,  conclusive  upon  this  point. 

Mr,  ,Coxe  then  examined  the  testimony. 

2.  The  evidence  furnished  by  the  bill  of  lading  being,  in  this 
case,  corroborated  by  the  positive  testimony  of  witnesses,  it  can 
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8carcely.be  that  any  doubt  can  exist  upon  the  questions  of  law 
which  ffrow  out  of  the  facts.  The  carrier  can  only  exonerate 
himself  from  the  responsibility  thus  primd  facie  established,  by 
showing  affirmatively  his  exemption.  He  must  either  disprove 
the  evidence  upon  which  he  is  charged;  the  character  of  the 
Rbodis  when  shipped;  that  they  were  in  good  condition  when 
delivered;  or  that  the  damage  which  they  have  suiTered  is  attri- 
butable to  the  act  of  God,  or  the  public  enemy.  Abbott  on 
Ship.  420,  467;  Story  on  Bailm.  sect  509;  2  Kent's  Ck>nL 
602;  Forward  v.  Pittard,  1  T.  R.  37,  Even  in  a  case  where 
any  negligence  on  the  part  of  the  carrier  is  negatived.  Siordet 
r.  Hall,  4  Bing.  607. 

In  the  case  at  bar  it  was,  on  the  other  hand,  affirmatively 
shown  that  there  was  a  quantity  of  salt  shipped  on  board  the 
vessel,  and  that  such  a  cargo  has  a  tendency  to  produce  damp- 
ness, which  is  calculated  to  damage  goods  of  the  character  of 
those  shipped  by  libellants.  Story  on  Bailm.  sect  509.  For  an 
injury  thus  resulting,  the  carrier  is,  unquestionably,  responsible. 
The  cause  of  the  injury  is  not  one  of  those  for  which  he  can 
claim  exehiption  from  responsibility. 

3.  The  thread  was  insecurely  and  insufficiently  packed,  the 
counsel  on  the  other  side  contends,  for  such  a  long  and  boiste- 
rous voyage  as  this  was. 

The  voyage  was  two  months,  and  theAship  sustained  no  da- 
mage.    No  oce^nrwater  was  found  in  her. 

But  it  is  said  that  the  libellants,  being  consignees,  have  no 
right  to  bring  this  suii  The  bill  of  lading  was  executed  by  the 
master  of  the  ship,  and  its  obligation  enured  to  the  benefit  of  all 
those  who  are  interested  in  the'  goods  shipped.  In  this  case  th6 
contract  is  expressly  to  deliver  these  goods  to  the  libellants  by 
name,  and  that  undertaking  is  conditionaf  on  the  payment  of 
freight  at  Charleston,  the  port  of  delivery.  They  are  thus  made, 
in  terms,  parties  to  the  contract  So  far  as  regarda  the  simple 
fact  of  ddivery,  the  contract  was  performed ;  the  goods  were 
delivered  at  Charleston  to  the  libellants.  The  bill  of  lading 
further  stipulates  that  the  goods  are  to  be  delivered  <<  in  like 
good  order  and  condition."  '  As  libellants  were  entitled  to  re- 
ceive the  goods,  they  were  entitled  to  have  them  delivered  in 
good  condition. 

The  shippers  were  merely  consignees,  and  never  had  any  other 
interest  or  concern  in  the  property.    ^See  their  testimony.) 

The  authorities  cited  in  appellants'  brief  show  that  these  ship- 
pers could*not  have  broughtihis  suit,  they  having  no  interest  in 
the  property.  But  these  authorities  do  not  admit  of  the  con- 
struction given  to  them.  The  language  of  Mr.  Justice  Story,  as 
cited  from  U  Mason,  has  not  the  remotest  .oonnection  with  the 
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doetrine  it  is  invoked  to  sapport  In  that  caae  the  New  England 
Marine  Ins.  Co.  filed  a  libel  on  a  bottomry-bond.  This  com- 
pany was  an  underwriter  upon  the  vessel,  and  a  losd  having 
ensued  the  ship  was  abandoned  to  the  underwriter,  but  the 
comppny  had  refused  to  accept  the  abandonment;  and  in  decid- 
ing against  its  right  to  institute  the  suit,  Judge  Story  employs 
the  language  cited  by  the  counsel.  The  correct  doctrine  is  laid 
down  in  Abbott,  325,  328,  330,  335.  In  337  it  is  said  the  con- 
signee will  be  deemed  to  have  the  property,  unless  the  contrary 
appears.  That  he  is  the  proper  party  to  enforce  the  obligations 
of  the  bill  of  lading,  is  most  clearly  and  conclusively  shown  in 
6  Serg.  &  Rawle,  429.  See  particularly  the  opinion  of  Tilgh- 
man  U.  J.,  and  Duncan,  J. 

Mr.  Justice  NELSON  delivered  the  opinion  of  the  court 

This  is  an  appeal  from  a  decree  of  the  Circuit  Court  of  the 
District  of  South  Carolina  in  admiralty. 

The  libel  was  filed  against  the  ship  Susan  W.  Lind  and 
owners  for  alleged  damage  to  caixo  shipped  to  the  libellants,  as 
consignees,  from  Liverpool  to  Charleston,  through  the  neglect 
and  mult  of  the  master.  The  goods  shipped  were  twentySbur 
boxes  of  cotton  thread,  which  on  delivery  at  Charleston  were 
damaged  to  the  amount  of  some  fifty  per  cent  The  spools  of 
thread  were  packed  in  small  wooden  boxes  lined  with  paper,  one 
hundred  dozen  in  each  box,  and  again  inclosed  in  a  large  wooden 
box,  six  small  boxes  in  each  large  one,  lined  with  paper  between 
the  sm^  boxes.  When  these  boxes  were  delivered  and  opened, 
the  spools  of  thread  in  each  of  the  small  boxes  were  more  or  less 
stained,  and  spotted  by  dampness  and  mould,  though  the  large 
and  smaU  boxes  themselves  were  generally  dry,  as  was  also 
the  paper  covering  the  thread. 

The  respondents  in  their  answer  aUege,  that,  if  the  contents 
of  the  boxes  were  in  a  damaged  state  when  opened,  the  damage 
must  have  existed,  or  originated  in  causes  tnat  existed,  before 
they  Were  delivered  on  board  the  ship,  though  not  indicated  by 
the  extern^  appearance  of  the  boxes ;  or  must  have  been  pro- 
duced by  the  effects  of  the  dampness  of  the  atmosphere  in  the 
hold  of  the  vessel  to  which  goods,  wares,  and  merchandise  are 
exposed,  and,  especially  such  as  were  shipped  for  the  libellants, 
in  all  vessels,  however  tight  and  stanch,  with  cargoes  however 
well  stowed,  on  as  long  and  boisterous  a  passage  as  was  expe- 
rienced by  the  Susan  W.  Lind ;  or,  the  same  was  caused  bv  such 
dampness  in  consequence  of  the  neglect  of  the  shipper  m  not 
having  packed  the  cotton  thread  in  boxes  calculated  to  exclude 
the  damp  air  which  otherwise  it  must  be  subject  to  in  the  trans- 
portation across  the  Atlantic. 
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The  vessel  sailed  jfrom  Liverpool  on  the  fourteenth  day  of 
March,  1848,  and  arrived  at  Charleston,  her  port  of  destination, 
on  the  fourteenth  day  of  May  following,  making  a  long  voyage 
of  sixty-one  days,  during  which  she  encountered  rough  weather 
and  violent  gales,  causing  her  to  labor  heavily,  and  occasionemy 
siiip  water. 

As  we  have  ahready  stated,  the  cotton  thread,  when  the  boxes 
weris  delivered  to  the  consignees  and  opened,  was  found  damaged 
on  account  of  stains  and  spots,  the  effect  apparently  of  damp- 
ness and  mould  happening  in  the  course  of  the  shipment 

The  bill,  of  lading  admits  that  the  twenty-four  boxes  were - 
shipped  in  good  order,  and  bound  the  respondents  to  deliver  the 
same  in  like  good  order,  ^^  all,  and  every  the  dangers  and  acci- 
dents of  the  seas  and  navigation  .of  whatsoever  nature  and  kind 
excepted."  And  the  main  question  in  the  case  is,  whether  or  not 
the  damage  in  question  was  oocasiohed  by  pne  of  theperils'and 
accidents  within  this  clause  of  the  bill  of  lading?  For,  as  the 
masters  and  owners,  like  other  common-carTiers,may  be  answer- 
able for  the  goods,  although  no  actual  blame  is  imputable  to 
them,  and  umess  they  bring  the  case  within  the  exception,  in 
considering  whether  they  are  chargeable  for  a  particular  loss,  the 
question  is,  not  whether  the  loss  happened  by  reason  of  the  neg- 
ligence of  the  persons  employed  in  the  conveyance  of  the  goods, 
but  whether  it  was  occasioned  by  any  of  those  causes,  which, 
either  according  to  the  general' rules  of  lawyor  the  particular  stip- 
ulations of  the  parties,  afford  ah  excuse  for  the  non-performance 
of  the  contract  After  the  damage  to  the  goodie,  therefore,  has 
been  established,  the  burdeii  lies  upon  the  respondents  to  show, 
that  it  was  occasioned  bv  one  of  the  perils  from  which  they  were 
exempted  by  the  bill  of  lading,  and,  even  where  evidence  has 
been  thus  given  bringing  the  particular  loss  or  damage  within 
one  of  the  dangers  or  accidents  of  the  navigation,  it  is  still  com- 
petent for  the  shippers  to  show,  that  it  might  have  been  avoided 
by  the  exercise  of  reasonable  skill  and  attention  on  the  part  of 
the  persons  employed  in  the  coT\veyance  of  the  goods ;  for,  then, 
it  is  not  deemed  to  be,  in  the  sense  of  the  law,  such  a  loss  as  will 
exempt"  the  carrier  from  liability,  but  rather  a  loss  occasioned  by 
his  negligence,  and  inattention  to  his  duty.  Hence  it  is,  that, 
although  the  loss  occurs  by  a  peril  of  the  sea,  yet  if  it  might  have 
been  avoided  by  skill  ana  diligence  at  the  time,  the  carrier  is 
liable.  But  in  this  stage  and,  posture  of  the  case,  the  burden  is 
upon  the  plaintiff  to  establish  the  negligence,  as  the  affirmative 
lies  upon  him.  On  this,  ground  in  the  case  of  Muddle  i;.  Stride, 
9  Car.  &  Payne,  380,  which  was  an  action  against  the  propri- 
etors of  a  steam  vessel  to  recover  compensation  for  damage  to 
goods  sent  by  them  as  carriers,  Lord  Chief  Justice  Denman,  in 
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summing  np  to  the  jury  observed,  *^if  on  the  whole,  it  be  left  in 
doubt  what  the  cause  of  the  injury  was,  or,  if  it  may  as  well  be 
attributable  to  < perils  of  the  sea'  as  to  negligence,  the  plaintiff 
cannot  recover;  but,  if  the  perils  of  the  seas  require  that  more 
care  should  be  used  in  the  stowing  of  the  goods  (articles  of  silk 
and  linen)  on  board,  than  was  bestowed  on  them,  that  will  be 
negligence  for  which  the  owners  of  the  vessel  will  be  liable.  That 
the  jury  were  to  see  clearly,  that  the  defendants  were  guilty  of 
negligence  before  they  could  find  a  verdict  against  them." 

Now,  applying  these  principles  to  the  facts  disclosed  in  the 
record,  we  shall  be  enabled  to  detennine  whether  or  not  the  re- 
spondents in  the  court  below'are  liable  for  the  damage  that  hap- 
pened to  the  goods  in  question,  as  they  settle,  with  great  clear- 
ness, the  rule  of  responsibility,  and,  also,  on  whioti  side  the 
burden  of  proof  lies  to  charge'  or  exonerate  them  as  common- 
carriers.  And,  on^  looking  into  these  facts,  it  will  be  seen,  that  all 
the  witnesses  concur  in  the  conclusion  that  the  damage  was  occa- 
sioned by  the  humidity  of  the  atmosphere  and  dampness  of  the 
ship's  hold,  producing  mould  and  mildew  upon  the  cotton  spools, 
and  thereby  staining  and  spotting  the  thread,  impairing  its 
strength,  and  rendering  it  unmerchantable.  The  article  appears 
to  be  peculiarly  subject  to  the  effect  of  humidity  and  dampness, 
as  the  paper  with  which  it  was  covered  in  the  small  boxes  was 
generally  dry,  and  unaffected,  when  at  the  same  time  the  thread 
beneath  was  mildewed  and  stained,  and  what  is  more  remark- 
able, in  many  instances  the  upper  layers  of  the  spools  were  per- 
fectly dry  and  sound,  while  those  lyinrg  in  the  centre  were 
momdy  and  spotted ;  and  in  other  instances,  the  only  part  af- 
fected were  the  layiersin  the  centre. 

The  vessel  was  a  general  ship,  tight  and  stanch,  well  equipped, 
and  manned ;  and  was  laden  with  a  mixed  cargo,  consisting  of 
cases  and  crates  of  dry  goods,  hardware,  and  about  two  thousand 
sacks  of  salt  The  cargo  was  well  stowed  and  dunnaged.  The 
sackd  of  salt  when  discharged  were  dry  as  usual,  and  in  good 
condition ;  and  no  part  of  the  cargo,  except  the  cases  in  question, 
appears  to  have  been  injured  in  the  voyage,  or  the  subject  of  any 
complaint 

It  was  insisted  on  the  argument,  that  the  respondents  were  in 
fault  in  taking  on  board  their  vessel  the  goods  in  question  with  salt 
a^  part  of  the  cargo ;  but,  the  evidence  is  full  that  salt  in  sacks 
is  part  of  a  mixed  cargo  of  nearly  all  the  vessels  engaged  in  the 
trptfie  between  Liverpool  and  Charleston.  One  witness,  who 
has  been  in  the  Liverpool  trade  for  ten  years,  states,  that  salt  is 
part  of  the  cargo  of  nine  out  of  ten  vessels  trading  from  that 
port-to  the  United  States.  Several  shipmasters  who  have  been 
engaiged  in  this  trade,  state,  that  salt  ahvays  constituted  a  part 
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of  their  cargo,  and  they  never  knew  any  damage  occasioned  to 
the  other  goods,  indeed,  the  evidence  is  all  one  way  on  this 
point  In  consequence  of  damage  occasionally  happening,  to 
these  goods,  and  others  of  like  character,  in  vessels  of  a  mixed 
cargo  of  which  salt  was  a  part,  some  merchants  latterly  gave 
particular,  directions  to  their  correspondents  not  to  send  their 
goods  in  a  ship  of  this  description.  But  this  only  shows  that 
me  general  usage  of  the  trade  would  justify  the  shipment  with 
salt  as  part  of  the  cargo,  and  hence  the  necessity  of  the  particu- 
lar instructions. 

The  weight  of  the  evidence  also  seems  to  be,  that  the  presence 
of  salt  as  i^rt  of  the  cargo  of  the  ship  does  not  produce  humidi1r)r 
or  dampness  in  the  atmosphere ;  but  tends  rather  to  diminish  it 
by  attracting  and  absorbing  the  humidity ;  and  that  unless  in 
contact  with  the  salt,  or  exposed  to  the  drain  from  it  by  bad 
stowage,  no  injury  would  accrue  to  the  other  goods. 

Some  attempt  was  also  made  upon  the  argument  to  show 
that  the  salt  was  badly  stowed,  regard  being  had  to  the  nature 
and  character  of  the  goods  in  question ;  and  that  the  damage 
was  properly  attribute  to  this  circumstance.  But  there  is  no 
foundation  for  the  argument  upon  the  evidence.  The  salt  was 
not  within  thirty  feet  of  the  cases  of  dry  goods,  with  the  excep- 
tion of  two  cases,  which  were  well  dunnaged  with  matting  and 
an  inch  board  between  them  and  the  salt.  The  spools  of 
thread  in  ^Aese  were  not  damaged  more  than  in  the  r^  of  the 
boxes. 

Now  the  evidence  showing  very  satisfactorily  that  the  damage 
to  the  goods  was  occasioned  by  the  effect  of  the  humidity  and 
dampness,  which  in  the  absence  of  any  defect  in  the  ship,  or 
navigation  of  the  same,  or  in  the  stowage,  is  one  of  the  danger 
and  accidents  of  the  seas  for  which  the  carrier  is  not  liable,  the  bur- 
den lay  upon  the  libellants  to  show,  that  it  might  notwithstand- 
ing have  been  prevented  by  reasonable  skill  and  diUsenco  of 
those  employed  In  the  conveyance  of  the  goods.  For,  it  has  been 
held,  if  the  aamage  has  proceeded  from  an  intrinsic  principle  of 
decay  naturally  inherent  in  the  commodity  itself,  whether  active 
in  every  situation,  or  only  in  the  confinement  and  closeness  of 
the  ship,  the  merchant  mu^t  bear  the  loss  as  well  as  pay  the 
freight ;  as  the  master  and  owners  are  in  no  fault,  nor  does  their 
contract  contain  any  insurance  or  warranty  against  such  an 
event  12  East,  381;  4  Campb.  119;  6  Taunt  65;  Abbott  on 
Ship.  428,  ( Shee's  Ed.)  But  if  it  can  be  showjEi  that  it  might  have 
been  avoided  by  tHe  use  of  proper  precautionary  measures,  and 
that  the  usual  and  customary  methods  for  this  purpose  have  been 
neglected,  they  mav  still  be  held  liable.  And  the  same  rule  ap- 
plies in  the  case  of  damage  on  account  of  the  hunddity  and 
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dampness  of  the  shipi  which  isi  more  or  less,  incident  to  all  ves- 
sels engaged  in  trade  and  navigation,  especially  upon  the  hieh 
seas.  Notwithstan()inff,  therefore,  the  proof  was  clear,  that  tBe 
damage  was  occasioned  by  the  effect  of  the  homidity  and  damp* 
ness  of  the  vessel,  which  is  one  of  the  dangers  of  navigation,  it 
was  competent  for  the  libellants  to  show,  that  the  respondents 
might  have  prevented  it  by  proper  skill  and  diligence  in  the  dis> 
charge  of  their  duties ;  but  no  such  evidence  is  found  in  the  re- 
cord. For  aught  that  appears  every  precaution  was  taken  that 
is  usual  or  customary,  or  known  to  shipmasters,  to  avoid,  the 
damage  in  question.  And  hence  we  are  obliged  to  conclude 
that  it  is  to  be  attributed  exclusively  to  the  dampness  of  the  atmo- 
sphere of  the  vessel,  without  negligence  Of  fault  on  ihp  part  of 
the  master  or  owners. 

No  doubt  the  unusual  dumtion  of  the  voyage,  on  account  of 
tempestuous  weather  and  adverse  winds,  in  connection  with  the 
jGftct  that  it  was  one  in  which  the  ship  passed  from  a  northern 
to  a  southern  latitude,  and  in  a  season  of  the  year  when  the 
change  from  a  cold  to  a  warm  climate  must  have  been  consider^ 
able,  greatly  increased  the  dampness,  and  also  the  influence  of 
it  upon  goods  liable  to  damage  from  that  cause. 

But  the  carrier  is  not  responsible  for  delay  in  the  voyage  on- 
account  of  boisterous  weather  or  adverse  winds,  low  tides,  or  the 
Hke,  as  was  held  in  the  case  of  Boyle  v.  M'Laughlin,  4  Harr.  & 
J.  291.  These  are  dangers  and  accidents  of  the  rfavigation 
over  which  he  has  no  control,  and  against  which  his  contmjt 
contains  no  warranty. 

Another  point  wlus  ipade  on  the  part  of  the  respondents  be- 
low, which  it  mftv  bo  proper  briefly  to  notice.  It  was  insisted 
that  these  goods  had  not  been  packed  in  good  condition  in  the 
boxes  at  Paisley  by  the  manuiacturer,  or  if  otherwise,  that  the 
damage  might  have  happened  to  them  in  the  conveyance  from 
that  i^ace  to  Liverpool,  before  they  were  shipped  for  Charleston. 

The  bill  of  ladinc^  contained  the  usual  clause,  that  they  were 
shipped  in  good  aticr;  but  there  was  added,  at  the  conclusion, 
"  contents  unknown." 

It  is  obvious,  therefore,  that  the  acknowledgment  of  the  mas- 
ter as  to  xn\i  condition  of  the  goods  when  received  on  board| 
extended  only  to  the  external  condition  of  the  cases,  excluding 
any  implication  as  to  the  quantity  or  quality  of  the  article,  con- 
dition of  it  at  the  time  received  on  board,  or  whether  properly 
packed  or  not  in  the  boxes.  Abbott,  339,  (Shee's  Ed.)  p.  210| 
(Story's  Ed.^  And  if  the  evidence  on  the  part  of  the  defence 
laid  a  lounaation  for  a  reasonable  inference,  that  the  damage 
resulted  from,  an  imperfection  in  the  goods  when  packed  in  the 
cases,  or  had  occuired  previously  to  their  being  shipped  on  boardf 
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the  burden  was  thrown  upon  the  libellanta  to  rebut  the  infer- 
ence. It  was  accordingly  assumed  in  this  case,  and  evidence 
poduced  as  to  the  condition  of  the  thread  when  packed  at  Pais- 
ley, and  also  in  respect  to  the  mode  of  conveyance  from  that 
place  to  Liverpool,  preparatory  to  the  shipment  The  explana- 
tion is  as  full  perhaps  as  could  be  well  funiished,  or  as  is  usual, 
under  the  circumstances,  and  brings  the  case  down,  we  think« 
to  thb  question  of  damage  occasioned  by  the  effect  of  the  hu<* 
midity  and  dampness  of  the  vessel  in  the  course  of  the  voyage. 
We  have  ahready  expressed  our  views  upon  that  question,  the 
result  of  which  is  that  the  decree  must  be  reversed. 

Mr.  Chief  Justice  TANEY  and  Mr.  Justice  WAYNE  dis- 
sented. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  re- 
cord from  the  Circuit  Court  of  the  United  States  for  the  District 
of  South  Carolina,  and  was  arc^ued  by  counsel  On  consider- 
ation vvheredf,  it  is  now  here  ordered,  adjudged,  and  decreed  by 
this  court,  that  the  decree  of  the  said  Circuit  Court  in  this  cause 
be,  and  the  same  is  hereby,  reversed,  with  costs,  and  that  this 
cause  be,  and  the  same  is  hereby,  remanded  to  the  sai/i  Circuit 
Court  for  frirther  proceedings  to  be  had  ^erein^  in  conformity 
to  the  opinion  of  this  court. 


William  W.  Teal,  Plaintiff  in  error,  r.  Mary  C.  Felton, 
BY  her  next  Friend,  Charles  T.  Hicks. 

The  IStfa  andSOth  sectioiM  of  the  act  of  Congcess,  passed  in  1825,  (4  Stat,  at  Large, 
105  - 1 11,)  forbid  a  writing  or  memorandnm  from  oeing  written  on  a  newspaper,  or 

'  other  printed  paper,  pam^et,  or  magasine,  and  transmitted  by  mail 

The  Postmaster-Q«neral  directed  that  if  the  wrappers  of  newspapers,  pamphlets,  or 
magazines,  should  be  found  to  contain  any  manuscript  or  memorandum  of  any 
kind,  either  written  or  stamped,  or  marks  or  signs  made  in  any  way,  by  which  in- 
formation shall  be  asked  or  communicated,  it  should  be  charged  with  letter- 
postage. 

The  part  of  the  order  relating  to  mazks  or  signs  was  not  justified  by  the  law. 

Hence,  where  a  postmaster  refused  to  delirer  a  newspaper  upon  which  there  wa»  an 
**  initial,**  unless  the  person  to  whom  it  was  addressed  would  pay  letter  postage, 
he  was  properly  hdd  liable  in  an  action  for  troyer.  It  was  not  a  case  calling  for 
discretion  in  the  discharge  of  his  duties.  The  law,  and  not  the  instructions  of  a 
department,  furnishes  &  guide  to  officers. 

The  State  court  had  jurisdiction  to  try  the  case.  State  courts  had  jurii»dictioaoTer 
all  cases  of  troyer,  and  the  Constitution  of  the  United  States  did  not  abrogate 
their  jurisdiction  in  such  cases  as  'the  present 

This  case  was  brought  up  from  the  Supreme  Court  of  the 
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State  of  New  York,  by  a  writ  of  error,  issued  under  the  25th 
section  of  the  Judiciary  Act 

Teal,  the  plaintiff  in  error,  was  postmaster  in  Syracuse,  in  the 
State  of  New  York,  and  the  case  arose  in  the  following  manner: 

The  13th  section  of  the  act  of  1825  (4  Stat  at  Large  105,) 
provided  as  follows :  "  Any  memorandum  which  shall  be  written 
on  a  newspaper,  or  other  printed  paper,  pamphlet,  or  magazine, 
and  transmitted  by  mail,  shall  be  charged  with  letter-postage,'' 
And  the  30th  section  of  the  same  act  ^4  Stat  at  Large,  111)  pro- 
vided as  follows :  ''  If  any  person  shall  inclose  or  conceal  a  letter 
or  other  thing,  or  any  memorandum  in  writing,  in  a  newspaper, 
pamphlet,  or  magazine,  or  in  any  package  of  newspapers,  ttc., 
&C.,  or  make  any  writing  or  memorandum  thereon,  which  he 
shall  have  delivered  into  any  post-office,  or  to  any  person  for  that 

Eurpose,  in  order  that  the  same  may  be  carried  by  post  free  of 
jtter-postage,  he  shall  forfeit  the.  sum  of  five  dollars  for  every 
such  offence,  and  the  letter,  newspaper,  package,  memorandum, 
or  other  thing  shall  not  be  delivered  to  the  person  to  whom  it  is 
directed,  until  the  amount  of  single  letter-postage  is  paid  for 
each  article  of  which  the  package  is  composed." 

The  act  of  1845,  sections  1,  2,  and  16,  fixes  the  rates  of  post- 
age upon  letters  and  newspapers,  and  defines  a  newspaper  to  be 
^  a  printed  publication  issued  in  numbers,  consisting  of  not  more 
than  two  sheets,  and  published  at  short  intervals  of  not  more 
than  a  month,  conveying  intelligence  of  passing  events,  and  the 
bond  fide  extras  and  supplements  of  any  such  publication." 

On  the  4th  of  December,  1846,  the  Postmaster  General  issued 
the  following  circular : 

"  To  Postmasters : 

^'  I  am  directed  by  the  Postmaster- Grcneral  to  call  your  special 
attention  to  the  multiplied  and  increasing  attempts  to  violate 
the  laws  and  defraud  the  revenue,  by  writing  on  the  wrappers, 
margin,  or  other  portion  of  newspapers,  pamphlets,  and  maga- 
zines, sent  by  mail. 

"  The  cheap  postage  system  has  removed  every  reasonable  ex- 
cuse for  violating  or  evading  the  law,  and  too  much  vigilance 
cannot  be  exercised  by  postmasters  to  detect  and  punish  the 
offenders ;  and  public  sentiment,  when  well  informer],  will  not 
fail  to  sustain  you  in  the  faithful  discharge  of  this  duty,  which 
is  as  imperative  upon  you  as  any  other.  That  frauds  of  this 
kind  may  be  detected  and  traced  to  their  origin,  you  are  parti- 
cularly instructed  to  stamp,  or  mark  in  writing,  any  transient 
(by  which  is  meant  aU  not  regularly  sent  to  subscribers)  news- 
papers, pamphlets,  or  magazines,  with  the  name  of  the  •  office 
and  the  amount  of  postage. 
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^  ^  The  wrappers  of  all  such  newspapers,  pamphletsi  and  maga- 
zines, when  they  have  reached  their  destmation,  should  be  care* 
fully  removed,  and  if  upon  inspection  found  to  contain  any 
manuscript  or  memorandum  of  any  kind,  either  written  or  stamp- 
ed, or  by  marks  or  mms  made  m  any  way,  either  upon  any 
newspapers,  printed  cux^ular,  price-current,  pamphlet,  or  maga- 
sdne,  or  the  wrapper  in  which  it  is  inclosed,  by  which  informa- 
tion shall  be  asked  for  or  communicated,  except  the  name  and 
address  of  the  person  to  whom  it  is  directed,  such  newspaper, 
printed  circular,  price-current,  pamphlet,  or  magazine,  with  the 
wrapper  in  which  it  is  inclosed,  shall  be  charged  with  letter- 
postage  by  weight  If  the  person  to  whom  the  newspaper, 
printed  circular,  price-current,  pamphlet,  or  magazine  is  directed, 
refuses  to  pay  such  letter-postage  thereon,  the  postmaster  will 
immediately  transmit  the  same  to  the  office  from  whence  it  was 
forwarded,  and  request  the  postmaster  thereof  to  prosecute  the 
same  for  the  penalty  of  five  dollars,  as  prescribea  by  the  30th 
section  of  the  act  of  1825,  Suits  may  be  brought  either  in  dis- 
trict courts,  or  before  State  magistrates  having  civil  jurisdiction 
in  actions  of  debt,  for  this  amount,  under  the  respective  State 
laws ;  the  name  of  the  sender  written  or  stamped  either  upon  the 
newspaper,  printed  circular,  price-currcnt,  pamphlet,  or  maga- 
zine, or  the  wrapper  in  which  it  is  inclosed,  communicates  such 
information,  as  subjects  it  to  letter-postage,  and  the  conse- 
quential penalties  if  such  postage  is  not  paid  at  the  place  of  its 
destination.  The  diminution  of  the  revenue  of  the  Department 
under  the  cheap  postage  system,  and  the  great  and  increasing 
demand  for  additional  mail  facilities  throughout  the  country, 
whose  territory  now  extends  to  the  Pacific,  rcnders  it  absolutely 
necessary,  not  only  that  every  cent  of  lawful  revenue  be  col- 
lected and  accounted  for,  but  that  the  utmost  vigilance  should 
be  exercised  for  the  prevention  of  fraud,  and  the  sure  and  speedy 
infliction  of  the  proper  penalty  upon  the  offender.  This  can 
onlv  be  accomplished  by  the  strictest  attention  of  postmasters, 
who  are  the  sworn  agents  of  the  Department,  and  bound  to  see 
the  laws  faithfully  acuninistered. 

«  W.  J.  Brown, 
^^2d  Assistant  Postmaster- General 
«  Post  Office  Department,  Detfr  4, 1846.-' 

In  February,  1847,  there  came  to  the  post^fiice  at  Syracuse, 
9.  newspaper,  called  the  Michigan  Expositor,  which  was  put 
into  the  box  of  Mr.  Hicks.  There  was  an  initio  upon  the 
wrapper  of  the  paper,  distinct  from  the  dlri^ction,  and  no  part  of 
i1^  the  initial  being  a  single  letter.  In  consequence  of  this,  it 
was  cha]^[ed  with  letter-posti  ge,  which  Mr.  Hidus  refrised  to 
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y,  but  tendered  the  newspaper  postage.    It  was  admitted  that 

r.  Hicks  had  authoriW  to  demand  the  paper  for  Mary  C.  Fel- 
ton, to  whom  it  was  addressed,  and  that  its  value  was  six  cents. 

Hicks  brought  an  action  of  troVer  against  Teal,  this  postmas- 
ter, before  a  justice  of  the  peace  for  Onondaga  comity,  bef<»e 
whom  the  question  of  jurisdiction  was  raised.  The  justice, 
however,  sustained  his  jurisdiction,  and  gaye  judgment  against 
t*ie  postmaster,  (the  cause  being  tried. by  a  jury)  for  six  cents 
damages  and  two  dollars  and  eighty-nine  cents  costs. 

A  writ  of  certiorari  removed  me  cause  to  the  Court  of  Com- 
mon Pleas,  in  and  for  the  county  of  Onondaga,  which,  at  May 
term,  1847,  affirmed  the  judgment  of  the  justice,  with  twenty- 
two  dollars  and  ninetr-five  cents  costs. 

Teal  then  carried  the  case  to  the  Supreme  Court  of  the  State 
of  New  York,  which,  in  June,  1848,  approved  the  judgment  of 
the  Court  of  Common  Reas,  with  thirty-seven  doUars  and  sixty 
cents  additional  costs,  making,  in  the  whole,  sixty  dollars  and 
fifty-five  cents. 

This  decision  was  reviewed  by  the  Court  of  Appeals,  who  de- 
cided that  there  was  no  error  in  il;  and  gave  judgment  for 
seventy-five  dollars  and  sixty-four  cents,  making,  in  \he  Whole, 
one  hundred  and  thirty-six  doUars  and  nineteen  cents. 

A  writ  of  error,  sued  out  by  Teal,  brought  the  case  up  to  this 
court 

It  was  argued  by  Mr.  Dillagej  for  the  plaintiiT  in  error,  and 
Mr.  Sewardi  for  the  defendant  in  error. 

The  points  made  by  DiUage  were  the  following: 
L  That  the  justice  had  no  jurisdiction. 

1.  'Because  the  plaintiff  in  error  acted  under  and  by  virtue  of 
the  statutory  laws  jof  the  United  States.  Constitution  U.  S. 
art  1,  sect  b ;  Circular  of  the  P.  M.  Gren.  1845 ;  3  Laws  United 
Statesby  Story,  1990.. 

2.  Because,  if  the  action  complained  of  was  a  violation  of 
duty,  the  right  it  violated  never  existed  at  common  law,  nor  by 
virtue  of  6tate  Constitutions  or  laws.  2  Hildreth's  History  U. 
^.  181 ;  9  Anne,  c.  9 ;  15  Encyclopsedia  Britannica,  434 ;  2  HU- 
^-eth's  History  U.  S.  327;*  9th  art.  of  the  Confederation;  4 
Elliot's  Deb.  354,  355;  3  Story's  Com.  sect  1124;  3  Story's 
Laws  U.  S.  2966,  sect  3. 

8.  Because  the  State  courts  possess  no  jurisdiction,  but  such 
as  they  derived  firom  the  common  law^  and  under  their  own 
State  constitution  and  laws.  Constitution  U.  S.  art  3,  sect  1 ; 
Martin  v.  Hunter,  1  Wheat  R.  330 ;  United  States  v.  Lathrop, 
17  Johns.  R.  8;  3  Stoic's  Com.  sect  1749. 

4.  Because  such  jurisdiction  would  not  only  be  a  usurpation 
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of  authority,  but  opposed  to  the  policy  of  the  general  govern- 
ment McCuUock  V.  The  State  of  Maryland,  4  Wheat  R.  316; 
Federalist,  No.  80;  Sturges  t?.  Crowninshield,  4  Wheat  122; 
Montesquieu,  Esprit  des  Liois,  liv.  11,  c.  61;  1  TouUier,  Droit 
Civil,  c.  9,  sect  122.  It  Y^ould  enable  courts  to  adjudicate  where 
the  legislative  au{hority  could  not  act  United  States  v.  Bevans, 
3  Wheat  R.  83&;  United  States  v.  Cprnell,  2  Mason,  R.  60 ;  3 
Story's  Com.  sfect  1752;  Wayman  v.  Southard,  10  Wheat 
R.13. 

5.  Jurisdiction  is  not  acquired  by  State  courts,  by  reason  of 
those  courts  haying  jurisdiction  in  the  kind  df  action  in  which 
the  suit  is  brou|;ht^  if  the  remedy  depends  upon  a  statute  law 
peculiar  to  the  United  States  general  government  17  Johns.  R. 
4 ;  Gelston  v.  Hoyt,  3  Wheat  R.  246 ;  United  States  v.  ComeU, 
2  INfason,  R.  63 ;  Slocum  v.  Mayberry,  2  Wheat  R.  1 ;  Osborn 
V.  The  Bapk  of  the  United  States,  9  Wheat  R.  747. 

6.  Because  the  postmaster  is  alone  subject  to  the  control  of 
the  power  which  created  him  its  instrument  McClung  v.  Silli- 
man,  6  Wheat  R  598. 

Finally.  Because  the  authority  of  the  general  government 
would  not  be  supreme,  if.  the  courts  of  every  State  could  vary 
and  regulate  its  officenr  in  the  performance  of  their  duties. 
Cohens  v.  Virginia,  6  Wheat  264 ;  Federalist,  No.  80. 

II.  The  plaintiff  in  error,  was  an  officer  of  the  government, 
and  required  by  law  to  exercise  his  judgment  in  the  perform- 
ance of  the  dutv'the  law  imposed  upon  him,  in  fixing  the  amount 
of  postage  on  the  paper  for  which  this  action  was  brought 

Officers  required  by  law  to  exercise  theur  judgment  are  not 
answerable  for  mistakes  of  law,  or  mere  errors  of  judgment 
Drewe  v.  Colton,  1  East^  R.  563  in  note ;  Seaman  v.  Patten,  2 
Caines,  R.  312 ;  Jenkins  v.  Waldron,  11  Johns.  R.  114 ;  Weaver 
V.  Devendorf,  3  Denio,  117;  Kendall  t?-  Stokes,  3  How.  97; 
Opinions  of  the  Attor.  Gen.  1018,  vol.  2. 

Mr.  Seward,  for  defendant  in  error,  made  the  following  points : 
I.   The  justice  had  jurisdiction.      Wilson  v.  Mackenzie,  7 

Hill,  R.  95.     See  also  case.  Opinion  of  Justice  Gridley,  43-46; 

Bruen  v.  Ogden,  6   Halstead,  370,  377,  379,  381 ;   Story  on 

Agency,  sect  319,  319  a,  319  6,320,  221,  322,;  Cowp.  764; 

1  Kent's  Com.  386. 

IL  The  only  question  in  the  case  upon  the  merits  waa 
one  of  fact;  and  the  jury  having  found  for  the  plaintiff  in  the 
court  below,  the  court  will  not  disturb  the  verdict  18  Wend. 
R.141;  lHmR.61;2J.  R.  378;  3  J.  R.  435-439.  .See  also 
Opinion  of  Justice  Oridley  in  the  case,  46, 63.    See  also  the 
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Opinion  of  Wright,  judge,  in  the  Court  of  Appeals,  on  the  deci- 
sion of  this  case,  Teal  v.  Felton,  1  Comst  ^  537-549,  and  the 
authorities  cited  by  the  judge. 
^. 

Mr.  Justice  WAYNE  delivered  the  opinion  of  the  court 

This  suit  was  brought  in  a  justices'  court  to  recover  from  the 
plaintiff  in  error  the  value  of  a  newspaper,  received  by  him  as 
postmaster  at  Syracuse,  which  he  refused  to  deliver  to  the  de- 
fendant in  error  to  whom  it  was  addressed.  The  plaintiff  in 
error  had  charged  the  newspaper  with  letter-postage,  on  account 
of  a  letter  or  initial  upon  the  wrapper  of  it,  distinct  from  the 
direction.  This  the  defendant  refused  to  pay,  at  the  same  tune 
tendering  the  lawful  postage  of  a  newspaper.  The  postmaster 
would  not  receive  it,  and  retained  the  paper  against  the  will  of 
the  defendant;  upon  that  demand  and  refusal  the  suit  was 
brought.  The  actioil  was  trover,  and  the  general  issue  was 
pleaded.  In  the  course  of  the  trial  when  the  defendant  in  error, 
who  was  plaintiff  in.  the  suit  below,  was  introducing  testimony 
in  support  of  his  case,  the*  defendant  objected  to  a  further  exa- 
mination of  the  case  by  witnesses,  upon  the  ground  that  the  court 
had  not  jurisdiction  of  the  case.  The  objection  having  been 
overruled,  the  trial  of  the  case  was  continued ;  and  a^r  the 
plaintiff  had  proved  that  he  demanded  from  the  defendant  the 
newspaper,  tendering  the  lawful  postage,  and  that  the  postmas- 
ter refused  to  deliver  it  to  him,  he  rested  his  case. 

The  defendant  below  then  moved  for  a  nonsuit,  which  having 
been  denied,  he  offered  in  evidence  a  circular  from  the  Post-Office 
Department  of  the  4th  December,  1846,  marked  in  the  record  as 
A,  and  also  the  Post-Office  act  of  18^15.  The  case  wa^  sub- 
mitted to  a  jury.  A  verdict  was  rendered  by  it  against  the  de- 
fendant, upon  which  a  judgment  was  entered.  The  defendant 
carried  the  case  to  the  Court  of  Appeals,  and  the  judgment  of 
the  lower  court  was  affirmed.  It  is  brought  to  this  court  by  a 
writ  of  error.  As  the  Court  of  Appeals  could  not  have  adjudi- 
cated the  case  without  having  denied  to  the  defendant  a  defence 
which  he  claimed  under  a  law  of  the  United  States,  the  case  is 
properly  here  under  the  35th  section  of  the  Judiciary  Act  of  1789. 

The  circular  from  the  Post-Office  Department  is  as  follows : 
"  The  wrappers  of  all  such  newspapers,  pamphlets  and  maga- 
zines, when  they 'have  reached  their  destination,  should  be  care- 
fully removed ;  and  if  upon  inspection  they  are  found  to  contain 
any  maniiscript  or  memoraAdum  of  any  kind,  either  written  or 
stflonped,  or  by  marks  or  signs  made  in  any  way,  either,  upon  anv 
newspaper,  d^,.&c.,  or  the  wrapper  upon  which  it  is  inclosed, 
by  which  information  shall  be  asked  or  communicated,  except 
the  name  of  the  per9on  to  whom  it  is  directed,  such  newspaperi^ 
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&c^  &c.,  with  the  wTapper  in  which  it  is  inclosed  shall  be  chaig- 
ed  with  letter-postage  by  weight" 

If  the  person  to  whom  the  newspaper  is  dhrected,  refuses  to 
pay  the  letter-postage,  the  postmaster  is  directed  to  transmit  the 
same  to  the  office  wnence  it  came,  with  a  request  that  the  person 
who  sent  it  may  be  prosecuted  for  the  penalty  of  five  oollars, 
according  to  the  30th  section  of  the  act  of  1825.  Those  parts 
of  the  30th  section  mentioned,  upon  which  the  cu-cular  was 
issued,  and  of  the  13th  section  of  the  act  directing  that  a 
memorandum  which  shall  be  written  on  a  newspaper,  shall  be 
charged  with  letter-postage  are :  ^*  If  any  person  shall  inclose  or 
Qonceal  a  letter  or  other  thing,  or  any  memorandum  in  writins 
in  a  newspaper,  pamphlet  or  magazine,  or  in  any  package  of 
newspapers,  oca,  &;c.,  or  make  any  writing  or  memorandum 
thereon,  which  he  shall  have  delivered  in  any  post^ofBce  or  to 
any  person  for  that,  purpose,  in  order  that  the  same  may  be  car- 
ried by  post,  free  of  letter-postage,  he  shall  forfeit  the  sum  of  five 
dollars  for  every  duch  offence,  and  the  letter,  news]>aper,  package, 
memorandum  or  other  thins,  shall  not  be  delivered  to  the  person 
to  whom  it  is  directed  until  the  amount  of  single  letter-postage 
is  paid  for  each  article  of  which  the  package  is  composed.  That 
part  of  the  13th  section  of  the  act  mentioned  is :  <<  Any  memo- 
randum which  shall  be  written  on  a  newspaper  or  other  printed 
paper,  pamphlet  or  magazine,  and  transmitted  by  mail,  snail  be 
charged  with  letter^ostage."  4  Laws  of  the  United  States, 
105-111.  Those  parts  of  the  law  of  1845,  in  any  way  applica- 
ble to  this  case,  are  the  1st  and  2d  sections  fixing  the  rates  of 
postage  upon  letters  and  newspapers,  and  the  16th  section,  which 
defines  a  newspaper  to  be  a  printed  publication  issued  in  num- 
bers, consisting  of  not  more  than  two,  sheets,  and  published  at 
short  intervals  of  not  more  than  a  month,  conveying  intelligence 
of  passing  events,  and  the  bond  fide  extras  and  supplements  of 
any  such  publication.    5  U.  S.  L.  732, 737. 

From  the  evidence  in  this  case,  we  do  not  think  that  the  ini- 
tial or  letter  upon  the  wrapper  of  the  newspaper  in  this  cajBe, 
subjected  it  either  under  the  13th  or  30th  section  of  the  act  of 
1825  to  letter-postage.  Why  it  was  placed  there,  supposing  it 
not  to  have  been  accidental,  cannot  be  found  out  from  this  record, 
and  it  must  have  been  a  meaningless  mark  to  the  postmaster. 
It  may  have  excited  a  suspicion,  that  it  was  a  sim  arranged 
between  the  person  sending  it  and  the  person  to  whom  it  was 
directed,  to  convey  information  of  some  sort  or  other,  for  which 
letter-postage  would  have  been  charged,  if  it  had  been  conveyed 
in  words.  The  act  forbids  a  memorandum  in  the  13th  section ; 
and  in  the  30th,  providing  for  a  penalty,  the  terms  arc, «  any  wri- 
ting or  memoranaum,"  but  in  neither  are  found,  the  terms  ^  marks 
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or  signsy''  as  need  in  the  circolar.  No  proyision  is  made  for  such 
a  case.  It  must  be  obvio!^  too,  that  frauds  of  that  kind  cannot 
be  prevented  in  the  transmission  of  newspapers,  without  legisla- 
tion by  Congressi  subjecting  newsoapers  conveyed  by  mul  to 
letter-postage,  whenever  there  shall  be,  either  upon  the  news- 
paper or  the  wrapper  of  it,  any  letter,  sign,  or  mark,  besides  the 
address  of  the  person  to  whom  it  is  sent.  A  single  letter  or  ini- 
tial upon  the  wrapper  of  a  newspaper,  is  neither  a  memorandum 
nor  a  writing  in  the  sense  in  which  either  of  those  terms  are 
ordinarily  used,  or  as  we  think  they  were  intended  to  be  used  in 
the  30th  section  of  the  act  Both  mean  something  in  words  to 
convey  intelligence,  a  remen^brance  for  one's  self  or  to  another. 
The  act  speal^  of  something  concealed  in  a  newspaper  or  pack- 
age of  newspapers,  of  a  writing  or  memorandum,  from  which  it 
may  be  seen  to  have  been  the  intention  of  the  sender  to  conv^ 
information  clandestinely  under  the  wrapper,  or  upon  it  in  a  form, 
though  not  disclosing  what  it  is,  which  will  leave  no  doubt  of 
his  intention.  The  initial  m  this  case  does  not  seem  to  have 
been  one  or  the  other  It  is  not  a  memorandum  certainly,  and 
a  single  letter  of  the  alphabet  can  convey  no  other  idea  than  that 
it  belongs  to  it,  unless  it  is  used  numerically.  This  was  not  a 
case  in  which  judgment  coul^ .  be  used  to  determine  any  fact, 
except  by  some  other  evidence  than  the  letter  itself.  Nor  was  it 
one  calling  for  discretion  in  the  legal  acceptation  of  that  term  in 
respect  to  officers  who  are  called  upon  to  mscharge  public  duties. 
What  was  done  by  the^  postmaster,  was  a  mere  act  of  his  own, 
and  ministerial,  as  that  is  understood  to  be,  distinct  from  judicial. 
It  could  not  have  been  the  intention  of  Congress  to  put  it  in  the 
power  of  postmasters,  upon  a  mere  suspicion  raised  by  a  single 
letter  or  initial,  to  arrest  the  transmission  of  newspapers  from 
the  presses  issuing  them,  or  when  they  were  mailea  by  private 
hands. 

This  view  of  the  law,  disposes  also  of  that  point  in  the  argu- 
ment, claiming  for  the  postmaster  an  exemption  from  the  suit 
ai-  the  plaintin,  upon  the  ground  that  he  was  called  upon,  in  the 
act  which  he  did,  to  exercuse  discretion  and  judgment  In  Ken- 
dale -v.  Stokes,  3  How.  97,98,  will  be  found  this  court's  exposition 
upon  that  subject,  with  the  leading  authorities  in  support  of  it 
The  lifTerence  between  the  two,  must  at  aU  times  be  determined 
by  the  law  under  which  an  officer  is  called  upon  to  act,  and  by 
the  character  of  the  act  It  is  the  law  which  gives  the  justifica- 
tion, and  nothing  less  than  the  law  can  give  irresponsibility  to 
the  officer,  although  he  may  be  acting  in  good  faith  under  the 
instructions  of  his  superior  of  the  department  to  which  he  be- 
longs. Here  the  instructions  exceed  the  law,  as  marks  and  signs 
of  themselves,  without  some  knowledge  of  their  meaning,  and 
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the  intention  in  the  use  of  them,  are,  as  we  have  said,  neither 
memoranda  nor  writings.     Tracy  v.  Swartwout,  10  Pet  80. 

But  it  is  said  that  the  courts  of  New  York  had  not  jurisdic- 
tion to  try  the  case.  The  objection  may  be  better  answered  by 
reference  to  the  laws  of  the  United  States,  in  respect  to  the  ser- 
vices to  be  rendered  in  the  transmission  of  letters  and  newspa- 
pers by  mail,  and  by  the  Constitution  of  the  United  States,  than 
it  can  by  any  general  reasoning  upon  the  concurrent  .civil  juris- 
diction of  the  courts  of  the  United  States,  and  the  courts  of  the 
States,  or  concerning  the  exclusive  jurisdiction  given  by  the 
Constitution  to  the  former. 

The  United  States  undertakes,  at  fixed  rates  of  postage,  to  con- 
vey letters  and  newspapers  for  those  to  whom  they  are  directed, 
and  the  postage  may  be  prepaid  by  the  sender,  or  be  paid  when 
either  reach  their  destination,  by  the  person  to  whom  they  are 
addressed.  When  tendered  by  the  latter  or  by  his  agent,  he  has 
the  right  to  the  immediate  possession  of  them,  though  he  has  Aot 
had  before  the  actual  possession.  K  then  they  be  wrongfully  with- 
held for  a  charge  of  unlawful  postage,  it  is  a  conversion  for 
which  suit  may  be  brought.  His  right  to  sue  existing,  he  may 
sue  in  any  court  having  civil  jurisdiction  of  such  a  case,  unless 
for  some  cause  the  suit  brought  is  an  exception  to  the  general 
jurisdiction  of  the  court.  Now  the  courts  in  New  York-  having 
jurisdiction  in  trover,  the  case  in  hand  can  only  be  excepted 
from  it  by  such  a  case  as  this  having  been  made  one  of  exclu- 
sive jurisdiction  in  the  courts  of  the  United  States,  by  the  Con- 
stitution of  the  United  States.  That  such  is  not  the  case,  we 
cannot  express  our  view  better  than  Mr.  Justice  Wright  has 
done  in  his  opinion  in  this  case  in  the  Court  of  Appeals.  After 
citing  the  2d  section  of  the  3d  article  of  the  Constitution,  he  adds, 
«*  this  is  a  mere  grant  of  jurisdiction  to  the  federal  courts,  and  limits 
the  extent  of  their  power,  but  without  words  of  exclusion  or  any 
attempt  to  oust  the  State  courts  of  concurrent  jurisdiction  in  any 
of  the  specified  cases  in  which  concurrent  jurisdiction  existed 
prior  to  the  adoption  of  the  Constitution.  The  apparent  object 
was  not  to  curtail  the  powers  of  the  State  courts,  but  to  define 
the  limitq  of  those  granted  to  the  federal  judiciary."  We  will 
add,  that  the  legislation  of  Congress,  immediately  after  the  Con- 
stitution was  carried  into  operation,  confirms  the  conclusion  of 
the  learned  judge.  We  find,  in  the  25th  section  of  the  Judiciary 
Act  of  1789,  under  which  this  case  is  before  us,  that  such  a  con- 
current jurisdiction  in  the  courts  of  the  States  and  of  the  United 
States  was  contemplated,  for  its  first  provision  is  for  a  review  of 
cases  adjudicated  in  the  former,  "  where  is  drawn  in  question, 
the  validity  of  a  treaty  or  statute  of,  or  an  authority  exercised 
under  the  United  States,  and  the  decision  is  against  their  valid- 
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Uy."  We  are  satisfied  that  there  was  no  error  in  the  decision 
of  the  Court  of  Appeals  in  this  case,  and  the  same  is  affirmed  by 
this  court 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  re- 
cord from  the  Supreme  Court  of  the  State  of  New  York,  and 
was  argued  by  counsel.  On  consideration  whereof,  it  is  now 
here  ordered  and  adjudged,  by  this  court,  that  the  judgment  of 
the  Court  of  Appeals  of  the  said  State  of  New  York  in  this 
cause,  and  as  remitted  to  the  said  Supreme  Court  be,  and  the 
same  is  hereby  affirmed,  with  costs* 


James  C.  Achison,  Plaintiff  in  error,  v.  Jonathan  Hud- 

DLESON. 

Under  an  act  passed  bj  the  State  of  Maryland,  and  an  assent  given  to  it  by  Con- 
gress, no  toll  conld  be  levied,  for  passing  ortr  the  Cumberland  £oad,  upon  coaches 
which  carried  the  United  States  mail. 

In  1843,  the  Legislature  of  Maryland  passed  an  act  imposing  a  toll  upon  aU  passen- 
gers in  m%U-coiicheSf  and  if  it  were  not  paid,  a  toll  of  one  dollar  for  each  coach  for 
every  time  that  it  passed  over  the  road. 

The  toll  upOtA  passengers  in  mail-coaches  was  inconsistent  with  the  compact  made 
between  Maryland  and  Congress,  and  therefore  void. 

And  the  toll  per  coach,  of  one  dollar,  is  more  properly  a  comisntation  of  tolls  than  a 
penalty,  and  therefore  void  also. 

This  case  was  brought  up  from  the  Court  of  Appeals  of  Ma- 
ryland, by  a  writ  of  error  issued  under  the  25th  section  of  the 
Judiciary  Act. 

It  was  originally  a  suit  brought  in  the  County  Court  of  Alle- 
ghany County,  in  Maryland,  by  Jonathan  Huddleson,  superin- 
tendent of  that  part  of  the  United  States  Road  within  the  limits 
of  the  State  of  Maryland,  against  Stopkton,  FaUs,  Moore,  and 
Achison,  trading  under  the  firm  and  style  of  Stockton,  Falls  & 
Co.,  who  were  the  contractors  for  carrying  the  mail  across  the 
Alleghany  Mountains. 

The  acts  of  Congress  and  of  the  States  through  which  the 
Cumberland  Road  passes,  were  set  forth  in  3  How.  151, 720.  A 
brief  summary  is  all  that  is  now  required; 

In  1833,  the  State  of  Maryland  passed  an  act  relatiye  to  the 
Cumberland  Road,  proposing  to  collect  certain  tolls  upon  it  for 
the  purpose  of  keeping  it  in  repair.  This  act  contained  the  fol« 
iowmg: 

25* 
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*<And  provided  further,  That  do  tolls  shall  be  received  or  col- 
lected for  the  passage  of  any  wagon  or  caniage  laden  with  the 
property  of  the  United  States,  or  any  cannon  or  military  stores 
belon^ng  to  the  United  States,  or  to  any  of  the  States  compos- 
ingtms  Union." 

The  Congress  of  the  United  States,  by  an  act  approved  July 
9d,  1832,  entitled  ^An  act  making  appropriations  for  certain  in- 
ternal improvements  for  the  year  1832,"  gave  the  assent  of  Con- 
Sess  to  the  provisions  of  the  aforesaid  act  of  the  Legislatore  of 
aryland,  in  the  words  following,  to  wit:  < And  of  an  act  of 
the  Gteneral  Assembly  of  the  State  of  Maryland,  entitled  *An 
act  for  the  preservation  and  repair  of  that  part  of  the  United 
States  road  within  the  limits  of  the  State  of  Maryland,  passed 
the  twenty-thbrd  day  of  January,  one  thousand  eight  hundred 
and  thirty-two;'  to  which  said  acts  the  assent  of  the  United 
States  is  hereby  given,  to  remsdn  in  force  during  the  pleasure  of 
Congress." 

It  was  admitted  by  agreement  of  counsel  that  Stockton,  Falls 
fit,,  Co.,  during  the  whole  time  for  which  the  charge  for  the  tran- 
,  sit  of  stages  upon  the  said  United  States  road  was  made,  were 
the  carriers  of  the  United  States  mails,  in  four-horse  post- 
coaches,  under  a  contract  with  the  Postmastier-General  of  the 
United  States,  two  articles  of  which  looked  to  the  transportation 
of  passengers  with  the  mail. 

On  the  10th  March,  1843,  the  Legislature  of  Maryland  passed 
an  act,  the  first  three  sections  of  which  were  as  follows : 

"  Sect  1.  Be  it  enacted,  by  the  General  Assembly  of  Mainland) 
that  from  and  after  the  passage  of  this  act  there  shall  djb  de- 
manded and  received  by  the  toll-collectors  on  that  part  of  the 
United  States  road,  within  the  limits  of  the  State  of  Maryland, 
from  the  owner  or  owners  of  every  passenger  or  mail-coach  or 
stage  passing  the  gates  on  said  road,  the  sum  of  four  cents 
for  every  passenger  carried  in  the  t^ame,  for  every  space  of  ten 
miles  on  SGiid  road,  and  so  in  proportion  for  every  greater  or  les0 
distance,  which  shall  be  taken  and .  received  in  lieu  of  the  tolls 
now  established  by  law  on  all  coaches  or  stages  with  four  horses 
passing  over  said  road,  and  which  shall  be  collecited,  paid  out, 
and  expended  as  other  tolls  on  said  road  are  collected,  paid  out 
and  expended,  under  existing  laws. 

""  Sec.  2.  And  be  [it]  enacted.  That  it  shall  be  the  duty  of  the 

.  proprietor  or  proprietors,  his,  her,  or  their  agent,  to  furnish  under 

--oath,  on  the  nrst  Monday  of  every  month,  to  the  gate-keeper  at 

number  one,  a  list,  showing  the  number  of  passengers  iTiUKsported 

over  said  road  in  their  resj^ctive  coaches,  for  the  month  Ufiit  pre* 

oeding  the  time  when  said  list  is  so  returned. 

<<  Sect  3.  And  be  it  enacted^  That  in  the  event  of  said  pfopii(9v 
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tors  or  agents  fieuling  or  refusing  to  comply  with  the  provisions 
of  tibe  second  section  of  this  act,  then  and  in  that  case  it  shall 
be  the  daty  of  the  gate-keeper,  at  gate  number  one,  to  demand 
of  and  receive  from,  such  proprietor  or  proprietors  so  failing,  the 
sum  of  one  dollar  for  each  and  every  stage-coach  passing  oyer 
said  road  its  entire  length.'? 

In  the  agreed  statement  of  facts  in  the  County  Court,  the 
counsel  further  agreed  as  follows : 

<<  It  is  agreed  that  the  stage-coaches,  for  which  the  sum  of  one 
dollar  each  is  sought  to  be  recovered  in  this  action,  were  four- 
horse  stage-coaches,  used  and  employed  by  the  defendants  in 
the  transportation  of  the  United  States  mails,  under  the  contract 
in  that  behalf  before  mentioned,  and  that  the  passengers  for  the 
failure  of  the  defendants  to  Aimish  the  lists  of  whom,  under  the 
act  of  Legislature  of  Maryland  last  above  mentioned,  the  said 
sum  of  one  dollar  ^r  stage-coach  is  charged  and  demanded  in 
this  action,  were  passengers  transported  in  the  said  coaches,  car- 
rying the  said  United  States  mails  as  aforesaid. 

It  is  further  admitted,  that  the  number  of  coaches  in  which 
the  said  mails  were  carried,  were  necessary  for  the  said  carriage 
of  the  said  mails,  and  that  there  was  no  unfairness  nor  fraud,  on 
the  part  of  the  defendants,  in  dividing  the  said  mails  so  as  to 
use  a  greater  number  of  coaches  for  the  carriage  of  said  mails 
than  were  actually  necessary  for  such  purpose. 

It  is  further  admitted,  that  the  defendants  did  carry  passen- 
ffd!rs  daily  in  the  said  four-horse  coaches,  and  that  the  said  de- 
fendants did  not  comply  with  the  provisions  of  the  second  sec- 
tion of  the  act  of  the  General  Assembly  of  Maryland  aforesaid, 
passed  on  the  10th  day  of  March,  1843,  as  aforesaid,  by  retum- 
mg  a  list  on  the  first  Monday  of  every  month,  or  at  any  other 
time,  showing  the  number  of  passengers  thus  transported  over 
the  said  road  in  the  said  coaches.  It  is  admitted  that  the  said 
acts  of  Assembly  of  Maryland  did  not  increase  the  tolls  above  a 
sum  necessary  to  defray  the  expenses  incident  to  the  preserva* 
tion  and  repair  of  said  road. 

if,  upon  this  statement  of  facts,  the  court  shall  be  of  opinion 
that  the  plaintiff  is  entitled  to  recover,  either  upon  the  present 
declaration  or  upon  an  amended  declaration,  for  the  four  cents 
per  passenger  for  every  ten  miles,  the  judgment  to  be  entered 
for  the  plaintiff  for  seven  hundred  and  sixteen  dollars.  If  the 
court  shall  be  of  opinion  that  the  plaintiff  is  not  entitled  to 
recover  in  either  case,  then  judgment  to  be  given  fOT  the  defend- 
ants ;  either  party  wiU  be  at  Uberty  to  appeal  to  the  Court  of 
Appeals,  or  sue  out  a  writ  of  error." 

Upon  this  statement  of  faicts,  the  County  Court  g^ve  judg- 
ment for  the  plaintiff,  for  the  amount  mentioned  in  the  state- 
ment 
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Acbison,  who  was  the  representati '?  of  Stockton,  Falls,  & 
Co.,  cairied  the  case  to  the  Court  of  Appeals  of  Maryland,  where 
the  judgment  was  affirmed,  and  he  then  brought  it  up  to  this  court. 

It  was  argued  by  Mr.  Price  and  Mr.  Nelson^  for  the  plaintiff 
in  error,  and  by  Mr.  Frick  and  Mr.  McKaig^  for  the  defendant 
in  eiror. 

The  counsel  for  the  plaintiff  in  error  contented  that  the  pro- 
visions of  the  act  of  Assembly  of  Maryland,  of  1843,  were  in 
violation  of  the  compact  between  that  State  and  the  United 
States,  and  referred  to  the  cases  in  3  How.  151,  720. 

The  counsel  for  the  defendant  in  error  insisted,  that  this  case 
is  clearly  distinguishable  from  the  cases  of  Searight  v.  Stokes 
et  al.  3  How.  151 ;  and  'Neil,  Moore,  &  Co.  t;.  The  State  of 
Ohio,  Id  720.  That  the  act  of  Maryland,  of  the  10th  March, 
1843,  is  not  liable  to  the  objections  which  prevailed  in  the 
cases,  in  3  Howard,  referred  to.  That  the  provision  of  the 
act  of  1843,  on  which  this  action  is  founded,  embracing  all  pas- 
sengers in  four-horse  coaches  or  stages,  is  not  in  violation  of 
either  the  letter  or  the  spirit  of  the  compact  between  the  State 
of  Maryland  and  the  United  States,  con^^ined  in  the  Maryland 
act,  passed  January  23d,  1832. 

Mr.  Justice  CURTIS  delivered  the  opinion  of  the  court. 

This  action  was  brought  by  the  defendant  in  error,  as  super- 
intendent of  that  parti  of  the  National  Road  lying  within  the 
State  of  Maryland,  to  recover  a  sum  of  money  from  the  plaiur 
tiff  in  error,  as  the  owner  of  stage-coaches  passing  over  that  road, 
and  conveying  passengers  and  the  mails  of  the  United  States. 
The  Court  of  Appeals  for  the  Western  Shore  of  the  State  of 
Maryland  having  rendered  a  final  judgment  in  favor  of  the 
plaintiff,  the  defendant  brought  the  case  here  by  a  writ  of  error, 
under  the  twenty-fifth  section  of  the  Judiciary  Act 

The  nature  and  extent  of  the  compact  between  the  United 
States  and  the  several  States  of  Ohio,  Virginia,  Maryland,  and 
Pennsylvania,  touchiig  the  parts  of  the  road  tying  within  the 
limits  of  each  of  those  States,  having  been  much  considered 
by  this  court  in  the  cases  of  Searight  v.  Stokes,  3  How.  151,  aiid 
Neil  et  aL  v.  The  State  of  Ohio,  Id.  720,  it  is  only  necessary  to 
state  some  of  the  conclusions  there  airiveJ,  at|  and  apply'  them 
to  the  law  of  Maryland  now  in  question. 

In  the  second  of  those  cases  it  was  decided,  that  the  State  of 
Ohio  could  not  change  the  tolls  fixed  by  its  aet,  which  Congress 
assented  to,  so  a^  tQ  vary  the  relative  position  and  privileges  of 
xnail-coaches,  in  regard  to  tolls,  as  prescribed  l3y  that  act. 
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This  dedcrion  is  equally  applicable  to  the  original  act  of  Mar^* 
land,  to  which  Congress  gave  its  assent ;  and  tiie  first  inquiry  is, 
whether  the  subsequent  act  of  Maryland,  now  in  question,  will 
bear  that  test  The  second  section  of  the  law  of  Maryland,  to 
which  Congress  gave  its  assent,  imposed,  among  other  toUs,  the 
following :  ^  For  evenr  chariot,  coach,  coachee,  stage,  wagon^ 
ph»ton,  chaise,  or  other  carriage,  with  two  horses  and  four 
wheels,  twelve  cents ;  for  either  of  the  carriages  last  mentioned, 
with  four  horses,  eighteen  cents."  And,  inasmuch  as  coaches 
conveying  the  mail  were  not  subject  to  any  toll,  there  was  by 
this  law  a  discrimination  in  favor  of  mail-coaches,  their  proprie- 
tors bearing  none  of  the  burden  of  supporting  the  road,  while 
the  proprietors  of  other  four-horse  coaches  did  bear  a  part  of  that 
burden.  On  the  10th  of  March,  1843,  the  General  Assembly 
of  Maryland  passed  the  act  now  under  consideration,  the  mate- 
rial provisions  of  which  are  as  follows : 

^  An  act  to  amend  the  act  entitled  a  supplement  to  an  act  en- 
liiled  an  act  for  th^  preservation  and  repair  of  that  part  of  the 
United  States  road  within  the  limits  of  the  State  of  Mary- 
land. 

^  Sec  1.  Be  it  enacted,  by  the  General  Assembly  of  Mary- 
land, that  firom  and  after  this  passage  of  this  act-  there  shall  be 
demcmded  and  received  b^  the  toll-collectors  on  that  part  of  the 
United  States  road,  withm  the  limits  of  the  State  of  Maryland, 
from  the  owner  or  owners  of  every  passenger  or  mail-coach  or 
stage  passing  the  gates  on  said  road,  the  sum  of  four  cents  for 
every  passenger  carried  in  the  same,  for  every  space  of  ten  miles 
on  said  road,  and  so  in  proportion  for  every  greater  or  less  dis- 
tance, which  shall  be  taken  and  received  in  Ueu  of  the  tolls  now 
established  by  law  on  all  coaches  or  stages  with  four  horses 
passing  over  said  road,  and  which  shall  be  collected,  paid  out, 
and  expended,  as  other  tolls  on  said  road  are  collected,  paid  out, 
and  expended,  under  existing  laws: 

**  Sec.  2.  And  be  it  enact^,  That  it  shall  be  the  duty  of  the 
proprietor,  or  proprietors,  his.  her,  or  their  agent,  to  furnish  under 
oath,  on  the  first  Monday  of  every  month,  to  the  gate-keeper  at 
number  one,  a  list  showing  the  number  of  passengers  transported 
over  said  road  in  their  respective  coaches,  for  the  month  next  pre- 
ceding the  time  when  said  list  is  so  returned. 

"  Sec.  3.  And  be  it  enacted,  That,  in  the  event  of  said  pro- 
prietors or  agents  failing  or  refusing  to  comply  with  the  provi- 
sions of  the  second  section  of  this  act,  then,  and  in  that  case,  it 
shall  be  the  duty  of  -the  gate-keeper,  at  gate  nuynber  one,  to  de- 
mand of,  and  receive  from,  such  proprietor  or  proprietors  so  fail- 
ing, the  sum  of  one  dollar  for  each  and  every  stage-coach  pass^* 
ing  over  said  road  its  entire  length.'' 
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The  diflcrimination  which,  under  the  original  law,  was  made 
in  favor  of  the  proprietors  of  mail-coaches  using  the  road,  is  not 
only  destroyed  by  this  law,  but  all  toll  is  removed  from  the  pro* 
prietors  of  other  fonr^horse  coaches,  and  a  toll  is  imposed  upon 
the  proprietors  of  mail-coaches.  It  was  hel^  in  both  the  for* 
mer  decisions,'  that  the  stipulation  in  the  compact^  that  the 
United  States  should  not  thereafter  be  subject  to  any  expense 
to  maintain  the  road,  was  inconsistent  with  the  imposition 
of  a' tax  upon  the  .contractors  for  carrying  the  mail  m  four- 
horse  coaches,  because  the  United  States,  requiring  the  mail  to 
be  so  carried,  would  thus  indirectly  be  made,  thi^ough  the  en- 
hancement of  the  price  for  this  service,  to  bear  a  p^  of  that 
burden.  The  effect  of  this  law  of  Maryland  is,  therefore,  to 
impose  upon  the  United  States,  through  the  contractors  for  carry- 
ing the  mail  in  four-Borse  coaches,  a  tax  for  the  support  of  the 
road.  It  is  argued  that  it  is  a  tax  upon  the  passengers,  and  not 
within  the  former  decisions.  But  we  do  not  so  consider  it  It' 
18  true,  if  he  were  to  carry  no  passengers,  and  make  the  required 
returns  of  that  fact,  the  proprietor  would  not  be  liable  under  this 
law  to  pay  any  toll  But  the  regulations  of  the  Post-OfBce 
Department  require  him  to  take  passengers  for  the  security  of 
the  niaiL  If  he  carry  the  mail,  he  must  also  be  a  carrier  of 
passengers ;  and  this  kiw  would  not  have  imposed  a  toll  depend- 
ent UDon  the  carriage  of  passengere  in  msul-coaches,  unless  it 
consiaered  they  "A'omd  be  carried.  The  real  effect  and  meaning 
of  the  law  is,  therefore,  to  impose  a  tax  on  the  proprietor  of  a 
four-horse  coach  which  carries  the  mail,  making  the  amount  of 
that  tax  depend  on  the^number  of  passengers  carried.  Now,  the 
objection  is  not  to  the  amount,  but  to  the  existence  of  the  tax* 
Not  having  the  power  to  impose  any  tax,  it  is  no  answer  to  say, 
its  amount  is  regulated  by  the  number  of  passengers. 

This-  action  is  brought  under  the  third  section  of  the  act  to 
recover  from  the  proprietor  of  mail-coaches  the  sum  of  one  dol- 
lar for  every  mail  stage-coach  passing  over  the  road.  It  is  con- 
tended this  is  not  a  toll,  but  a  penalty,  for  not  complying  with 
the  directions  contained  in  the  second  section  of  the  act,  to 
make  returns.  We  think  it  more  properly  a  commutation  as 
to  amount,  for  the  tolls  payable  under  the  mst  section.  It  fixes 
their*  amount  by  operation  of  law,  and  without  re^;ard  to  the  . 
number  of  passengers  carried ;  and  is  certainly  subject  to  diffi- 
culties quite  as  great  as  would  attend  a  demand  for  the  tolls, 
xiXkder  the  first  section. 

Our  opinion  is,  that,  by  reason  of  the  compact  between  the 
United  States  and  the  State  of  Maryland,  the  tolls  sued,  for 
could  not. be  legally  demanded,  and  that  the  decision  of  the 
Court  of  Appeab  was  enroneous  and  must  be  reversed* 
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This  cause  came  on  to  be  heard  on  the  transcript  of  the  re- 
cord, from  the  Court  of  Appeals  of  the  Western  Shore  of  the 
State  of  Maryland,  and  was  aigaed  by  comiseL  On  consider^ 
ation  whereof  it  is  now  here  ordered  and  adjudged  by  this  courty 
that  the  iudgment  of  the  said  Ck>urt  of  Appeals  in  this  cause 
be,  and  the  same  is  hereby,  reversed,  with  costs;  and  that  this 
cause  be,  and  the  same  is  hereby,  remanded  to  the  said  Ck>urt 
of  Appeals,  in  order  that  suc)i  further  proceedings  may  be  had 
therein,  in  conformity  to  the  opinion  of  this  court,  as  to  law 
and  justice  may  appertain. 


Aaron  B«  Cooley,  Plaintiff  in  Error,  v.  The  Board  of 
Wardens  of  the  Port  of  Philadelphia,  to  the  use  of  the 
Society  for  the  Belief  of  distressed  Pilots,  their  Wi« 
Dows  AND  Children,  Defendants. 

Same  v.  Same. 

A  law  of  the  State  of  Pennsylvania,  tliat.  a  vessel  which  neglects  or  rcf\ises  to  take  % 
pilot  shall  forfeit  andjpay  to  the  master  warden  of  the  pilots,  for  the  use  of  the  Soci- 
ety for  the  relief  of  Distressed  and  Decayed  Pilots^  their  widows  and  children,  one 
huf  the  regular  amount  of  pilotage,  is  an  appropnate  part  of  a  general  system  of 
regulations  on  the  subject  ox  pilotage,  and  cannot  be  considered  as  a  covert  attempt 
to  legislate  upon  another  subject,  under  the  appearance  of  legislating  on  thb  one. 

Kor  can  the  exemption  of  American  vessels  engaged  in  the  Pennsylvania  coal-tcada 
from  the  necessity  of  paying  half  pilotage,  be  declared  to  be  other  than  a  fair  exer- 
cise of  legislative  discretion,  acting  upon  the  subject  of  the  regulation  of  the  pilot- 
•g^-of  the  port  of  Philadelphia. 

The  law  of  Pennsylvania  is,  therefore,  not  inconsistent  with  the  second  and  thhrd 
clauses  of  the  tenth  section  of  the  first  article  of  the  Constitution  of  the  United 
States.  Imposts,  and  duties  on  impoiU,  exports,  and  tonnage,  were  understood, 
when  the  Constitdtion  was  formed,  to  mean  totally  distinct  things  from  fees  of  pi* 
lotage. 

Nor  is  the  law  repue:nant  to  the  first  clause  of  the  eighth  section  of  the  first  article  of 
the  Constitution,  because,  as  the  oharae  is  not  a  duty,  import,  or  excise,  there  is  no 
necessity  for  its  being  uniform  throughout  the  United  States. 

Neither  is  the  law  repugnant  to  the  fifth  clause  of  the  6inth  section  of  the  first  article 
of  the  Constitution ;  because  it  neither  gives  a  preference  of  one  port  over  another, 
nor  does  it  require  a  vessel  to  pay  duties. 

Upon  this  point,  the  act  of  Congress,  passed  in  1789,  (I  Stat  atIiaree,S4,)  recog^ 
nising  the  pilot-kiws  of  the  States,  is  entitled  to  great  weight,  as  showmg  that  these 
laws  neither  levied  duties  nor  gave  a  preference  of  one  port  over  another. 

Moreover,  the  law  is  not  inconsistent  with  the  third  clause  of  the  eighth  section  of 
the  first  article  of  the  Constitution. 

It  is  tnw  that  the  power  to  regulate  commerce  includes  the  regulation  of  navigitioii, 
and  that  pilot^laws  are  regulations  of  navigation,  andj  therefore,  of  conunero^ 
within  the  grant  to  Congress  of  the  commercial  power. 

But  tha  mere  grant  of  the  commercial  power  to  Congress,  does  not  forbid  the  States 
from  passing  laws  to  regulate  pilota^    The  power  to  regulate  commerce  inclodst 
'^1  •nbjectsi  iqK>a  lome  of  which  there  should  be  %  usiform  mk,  and  i^on 
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others  different  rules  in  diff^erent  localities.  The  power  is  exdnsive  in  Congress  in 
die  former,  but  not  so  in  the  latter  class. 
Although  Congress  may  legislate  upon  the  subject  of  pilotage  throughout  the  United 
States,  yet  ^ey  have  manifestca  an  intention  not  to  overrule  the  State  laws,  ex- 
cept in  one  insunce.  The  law  of  Pennsylvania,  not  being  oremled,  is  not  repug- 
nant to  the  Constitution  of  tho  United  States. 

These  two  cases  were  brought  ttp  from  the  Supreme  Court 
of  Pennsylvania,  by  writs  of  error^  issued  under  the  twenty-fifth 
section  of  the  Judiciary  Act 

They  both  depended  upon  the  same  principle,  were  argued 
and  decided  together,  and  will  be  treated  as  one.  The  only  dif- 
ference between  them  was,  that  the  pilotage  was  demanded  from 
two  different  vessels,  the  Undine  and  the  Consul  *  Cooley  was 
the  consignee  of  both  vessels. 

The  twenty-ninth  section  of  the  act  passed  by  the  Legisla- 
ture of  Pennsylvania  on  the  2d  of  March,  1803,  is  set  forth  at 
length  in  the  opinion  of  the  court  and  need  not  be  repeated. 

The  board  of  wardens  brought  an  action  of  debt  before  Alder- 
man Smith,  against  Cooley  for  half-pilotage,  due  by  a  vessel 
which  sailed  from  Philadelphia  without  a  pilot,  when  one  might 
have  been  had.  The  magistrate  gave  judgment  for  the  plain- 
tiffs, and  the  defendant  appealed  to  the  Court  of  Common 
Pleas. 

In  that  coi^t,  a  declaration  in  debt  was  filed  by  the  plaintiff 
below.  In  the  case  of  the  Undine,  the  defendant  aemurred,  and 
upoii  the  demurrer,  judgment  was  given  for  the  plaintiff. 

In  the  case  of  the  Consul,  the  defendant  put  in  two  pleas. 

1.  That  the  Consul  was  engaged  in  the  coasting  trade,  sail- 
ing under  a  coasting  license  from  the  l/nited  States. 

2.  That  the  said  schooner  was  bound  from  the  port  of  Phila- 
delphia, in  the  State  of  Pennsylvania,  to  the  port  of  New  York, 
in  the  State  of  New  York. 

To  both  of  which  pleas  there  was  a  demurrer  and  a  joinder  in 
demurrer,  and  a  judgment  for  the  plaintiff. 

The  case  was  then  carried  to  the  Supreme  Court  of  Pennsyl- 
vania, which,  in  January,  1850,  passed  the  following  judgment: 

That  "  the  judgment  of  the  Court  of  Contmon  Pleas  for  the 
city  and  county  of  Philadelphia  be  affirmed,  because  this  court 
is  of  opinion  that  the  twent^f  -anth  section  of  the  act  of  the 
State  of  Pennsylvania,  of  the  29th  of  March,  A.  D.  1803,  en- 
titled An  act  to  establish  a  Board  of  Wardens  for  the  port  of 
Philadelphia,  and  for  the  regulation  of  pilots  and  pilotages,  and 
for  other  purposes  therein  mentioned,  is  not  in  any  of  its  pro- 
visions involved  in  this  cause,  at  variance  with  airv  of  the  pro- 
visions of  the  Constitution  or  laws  of  the  United  States,  but 
is  a  constitutional  and  legal  enactment" 

Cooley  then  brought  the  case  up  to  this  court 


DECEMBER  TEBM,  1851.  801 

Cooley  V.  Board  of  Wardens  of  Fori  of  Fhiladefphia  et  al. 

»  -  ■  ■      ■ 

It  was  argued  by  Mr.  Morris  and  Mr.  Tyson^  for  the  plaintiff 
in  enror,  and  by  Mr.  Campbell  and  Mir.  DcdlaSy  for  the  defend- 
ants* 

For  the  plaintiiF  in  error,  it  was  contended  tiiat  the  law  of 
Pennsylvania  was  unconstitutional  and  void,  because; 

1.  It  is  repugnant  to  the  first  and  third  clauses,  eighth  section, 
first  article  of  the  Constitution  of  the  United  States. 

The  first  clause  declares  that  all  duties,  imposts  and  excises, 
shall  be  uniform  throughout  the  United  States ;  and  the  third, 
that  Congress  shall  have  power  to  remlate  commerce  with 
foreign  nations,  and  among  the  several  States. 

Upon  the  first  clause  we  argue,  that  the  constitutional  uni- 
formity enjoined  in  respect  to  duties  and  imposts,  is  as  real  and 
obligatory  on  the  States  in  the  absence  of  all  legislation  by 
Congress,  as  if  the  uniformity  had  been  made  by  the  legislation  of 
Congress.  The  twenty-ninth  section  of  the  act  of  Pennsyl- 
vania, of  29th  March,  1803,  in  question,  and  the  second  section  of 
the  act  of  June  11th,  1832,  overthrow  every  thing  like  uniformity. 

No  penalties,  tiien,  imposed  by  either  of  these  acts  can  be 
binding. 

Upon  the  third  clause  we  ai^e,  that  the  power  to  regulate 
commerce  is  exclusive  in  Congress. 

2.  It  is  repugnant  to  the  second  clause  of  the  tenth  section 
first  artide  of  tiie  Constitution  of  the  United  States,  to  wit:  — 
^  No  State  shall,  without  the  consent  of  Congress,  lay  any  im- 
posts, or  duties,  on  imports  or  exports,  except  what  may  be  abso- 
lutely necessary  for  executing  its  inspection  laws,  and  the  net 
produce  of  all  duties  and  imposts  laia  by  any  State  on  imports 
and  exports  shall  be  for  the  use  of  the  treasury  of  tiie  United 
States."  And  to  the  subsequent  branch  of  the  same  clause, 
which  declares, ''  No  State  shall,  without  the  consent  of  Con- 
gress, lay  any  duty  on  tonnage." 

The  present  case  resembles  Brown  v.  the  State  of  Maryland. 
12  Wheat  419.  There  the  tax  was  exacted  for  the  privilege  of 
selling.    Here  for  the  privilege  of  introducing  or  sending  away. 

The  defendant  in  this  case  is  the  consignee,  the  merchant. 
This  is,  in  reality,  a  tax  upon  imports.  Judge  Grier,  Norria  v. 
The  City  of  Boston,  7  How.  468,  459.  It  is  a  tax  upon  those 
engaged  in  the  business  of  importation,  arising  out  of  their  posi- 
tion as  importers. 

It  is  a  tax  for  a  particular  purpose,  the  support  of  a  hospital 
for  decayed  pilots.  If  the  State  can  appropriate  the  funds  to 
this  purpose,  she  can  appropriate  them  to.  any  other,  ^- a  general 
hospital  for  mariners,  or  an  alms-house  for  indigent  foreigners. 

U  the  right  be  once  admitted,  and  she  choose,  she  can  make 
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the  tax  8o  high  as  to  exclude  cotomerce  altog^er.  She  can 
exclude  all  Tesseb  not  engaged  in  particular  Inules. 

If  this  is  a  tax  or  duty,  widch  we  think  is  clearly  shown,  it  is 
a  tax  or  duty  on  tonnage,  and,  therefore,  contrary  to  the  second 
clause,  tenth  section,  first  article  of  the  Constitution  of  theUnited 
States :  *'  No  State  shall,  without  the  consent  of  Congress,  lay 
any  duty  on  tonnage." 

This  is  a  duty  on  a  tonnage  of  seventy-five  tons  or  more,  and 
increases  with  the  increased  draught  of  water.  The  same  power 
might  increase  the  duty  or  tax,  varying  it  with  the  increased 
tonnage. 

It  may  be  said  that  Congress  has  consented,  by  the  act  of  7th 
August,  1789,  section  4,  — 

^  That  all  pilots  in  the  bays,  inlets,  rivers,  harbors,  and  ports 
of  the  United  States,  shall  continue  to  be  regulated  in  conformil^ 
with  the  existiiilg  laws  of  the  State,  respec^vely,  wherein  such 

Eilots  may  be,  or  with  such  laws  as  the  States  may  respectively 
ereafter  enact  for  tiie  purpose,  until  further  legislative  provision 
shall  be  made  by  Congress."  The  act  of  Congress  2a  March, 
1837,  5  Stat  at  Large  153,  is  a  repeal  of  the  part  of  the  act  of 
1803  now  in  question. 

But  this  act  of  Pennsylvania  which  we  object  to,  is  not  an 
act  to  regulate  pilots,  it  is  an  act  to  raise  a  fund  for  the  sup- 
port of  decayed  pilots. 

We  answer  further :  Congress  may  adopt  State  legislation 
when  within  constitutional  limits,  no  doubt;  yet  it  cannot  be, 
that  by  general  legislation  of  this  kind,  they  can  prospectively 
confer  upon  the  States  powers  not  given  by  the  Constitution,  or 
enable  individual  States  to  legislate  on  subjects  clearly  within  the 
powers  of  Congress,  and  to  support  that  legislation  even  against 
subsequent  acts  of  Congress  upon  the  same  subject 

The  Chief  Justice,  in  speaking  of  this  act  in  the  license  cases, 
5  Howard,  p.  580,  says : 

«'  Undoubtedly  Congress  had  the  power,  by  assenting  to  the 
State  laws  then  in  force,  to  make  them  its  own,  and  thus  make 
the  previous  regulations  of  the  States^  the  regulations  of  the  Gre- 
neral*  Government  But  it  is  equally  clear,  that,  as  to  all  future 
laws  by  the  States,  if  the  Constitution,  deprives  them  of  the  power 
of  making  any  regulations  on  the  subject,  an  act  of  Congress 
could  not  restore  it;  for  it  will  hardly  be  contended  that  an  act 
of  Congress  can  alter  the  Constitution,  and  confer  upon  a  State 
a  power  which  the  Constitution  declares  it  shall  not  pos- 
sess." 

All  that  has  been  said  applies  equally  to  the  case  of  the  Con- 
sul.   In  addition  to  which  we  set  up  by  plea,  — 

1.  The  coasting  license. 
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2.  ThB,t  she  was  bound  from  one  port  in  the  United  States^ 
to  another  port  in  the  United  States. 

Let  it  be  granted  that  the  power  to  rebate  commeree  is  not 
so  exclusive  as  to  prevent  State  legislation,  in  the  absence  of 
legislation  by  Congress. 

Yet  Congress  having  legislated,  so  far  as  regards  coasting 
vessels,  by  the  act  of  18th  Feb.,  1793,  sect  4,  the  Penns^ 
vania  act  of  39th  March,  1803,  sect  29,  which  is  in  conflict 
therewith,  is  unconstitational  and  void^  so  far  as  it  re- 
lates to  coasting  vessels.  4  Smith's  L.,  76 ;  1  Stat  at  Large, 
305. 

To  make  out  these  propositions,  we  argue. 

First,  That  pilot-laws  are  regulations  of  commerce,  within 
the  meaning  of  the  Constitution  of  the  United  States. 

Second,  That  the  act  of  {^ensylvania  is  no  exception  to  the 
general  rule. 

Third,  1?hat  the  act  of  Congress,  18th  Feb.,  1793,  sect  4,  has 
regulated  the  navigation  of  coasting  vessels,  and  limited  the 
exactions  to  which  vessels  so  employM  can  be  subjected 

1.  Begulations  of  navigation  are  regulations  of  commerce 
and  witmn  the  jurisdiction  of  Congress. 

««  Commerce  is  intercourse.  The  power  to  regulate  commerce 
extends  to  the  regulation  of  navigation.''  Per  Chief  Justice  Mar- 
shall, •Gibbons  t;.  O^n,  9  Wheat  189 ;  see  Id.  191, 192,  19a 

Again,— Mr.  Justice  Johnson,  Id.  229,  says,  ^  When  speak- 
ing of  tiie  power  of  Congress  over  navigation,  I  do  not  re- 
gard it  as  a  power  incidental  to  that  of  regulating  commerce;  I 
consider  it  as  the  thing  itself;  inseparable  from  it,  as  vital  mo- 
tion is  from  vital  existence." 

This  power  comprehends  navigation  vdthin  the  limits  of  every 
State  in  ther  Union.  Id.  107.  ^  Noiris  v.  The  City  of  Boston, 
and  Smith  v.  Turner,  7  How.  414,  415, 462. 

Pilotage  laws  are  relations  of  navigation.  Theyprescribe 
the  terms  of  commercial  or  maritime  intercourse.  Toey  take 
possession  of  the  vessel  as  she  appears  upon  the  coast,  or  as  soon 
as  she  leaves  the  wharf. 

Clearly  stated  by  Chief  Justice  Taney,  License  Cases,  5  How. 
580.  By  JudjB;e  Rodgers,  Flanigan  v.  The  Insurance  Com- 
panv,  7  Barr.  311. 

dongress  has  exercised  the  jurisdiction,  and  it  has  never  been 
questioned.  Act  of  Congress,  7th  August,  1789,  sect  4,  adopt- 
ing the  State  laws  then  in  force.  1  Stat  at  Lar^,  63.  Act 
of  Cerigress,  2d  March,  1837,  c  22,  sect  1,  authorizing  a  navi- 
gator of  waters,  bounding  two  or  more  States,  to  employ 
a  pilot  duly  authorized  by  either ;  any  law  or  usage  of  the  con- 
trary notwithstanding.    5  Stat  at  Large  153. 
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2.  The  act  of  Pennsylvania,  29th  March,  1803,  (in  ques- 
tion,) is  no  exception  to  the  general  role,  but  is  a  dear  regola* 
tion  of  commerce. 

It  cannof  be  considered  as  an  act  to  regolate  the  port  police. 
The  very  terms  of  the  act  forbid  it  being  so  considered. 

The  act  is  confined  to  vessels  arriving  from,  or  bomid  to  for^ 
eign  ports  or  places,  and  to  vessels  of  seventy-five  tons  and  np- 
urards,  saihng  from,  or  bomid  to  ports  not  within  the  river 
Delaware.    Its  principal  force  is  expended  without  the  port 

Suppose  the  obligation  to  take  a  pilot  to  be  a  regulation  of 
port  police. 

This  act  cannot  4)6  so  considered,  because  it  does  not  insist 
on  the  pilot  being  employed,  but  suffers  the  parties  to  compound 
by  paymg  a-  oertun  sum  for  the  support  of  an  institutioa  which 
may^  or  may  not  be  a  good  one.  Its  operation  is  that  of  a 
scheme  to  raise  revenue  for  a  particular  purpose.  The  charac^ 
ter'  of  a  police  regulation  is  assumed  and  fallacious. 

By  the  act  lltK  June,  1832,  Pam.  Laws,  p.  620,  vessels  en- 
gaged in  the  Pennsylvania  coal  trade  are  exempt  from  half 
pilotage.  An  invidious  distinction  in  faVor  of  a  particular 
Dranch.  of  commerce,  whieh  shows  Hlie  character  of  the  whole 
legislatioii. 

3.  Congress  has  legislated  upon  the  subject  by  the  act 
18th  Feb.  1793,  sect  4 ;  1  Stat  at  Large,  305.  .  The  State  law  is 
at  variance  with  this  act^  and  must  ^ve  way. 

This  section<makes  it  the  duty  of  collectors  in  their  districts, 
on  application  made  and  the  fulfilment  of  certain  conditions, 
/the  onty  of  six  cents  per  ton  being  first  paid,)  to  grant  a  license 
lor  carrying  on  the  coasting  trade. 

This  act  of  Congress  was  passed  by  virtue  of  the  power  to 
regulate  commerce,  and  declares  the  terms  upon  which  vessels 
shall  be  entitled  to  a  coasting  license. 

The  license  gives  a  right  to  trade,  and  does  not  merely  confer  - 
the  American  character. 

^  The  enrolment  of  vessels  designed  for  the  coasting  trade, 
corresponds  precisely  with  the  registration  of  vessels  designed 
for  the  foreign  trade,  and  requires  every  circumstance  which 
can  constitute  the  American  character.  The  license  can  be 
granted  only  to  vessels  already  enrolled,  if  they  be  of  the  burden 
of  twenty  tons  and  upwards,  and  requires  no  circumstances  es- 
sential to  the  .  American  character.  "  The  object  of  the  li- 
cense, then,  cannot  be  to  ascertain  the  chtpracter  of  the  vessel, 
out  to  do  what  it  professes  to  do ;  —  that  is^  to  give  permission 
to  a  vessel,  ab-eady  proved  by  herienrolment  to  be  American, 
to  carry  on  the  coasting  trade."  Gibbons  v.  Ogden,  9  Wheat 
214. 
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The  license  to  carry  on  the  coastinff  trade,  granted  under  this 
act,  transiors  to  tiie  licensed  vessel  all  the  right  which  the  po- 
vemment  can-  transfer,  and  limits  the  impositions  with  which 
such  a  trade  may  be  burdened.  Gibbons  t;.  Ogden,  9  Wheat 
210,  211,  212,  213,  214,  &c. 

This' is  the  main  point  mled  in  Gibbons  v*  Ogden,  and  is  mi^ 
shaken,  and  of  immense  importaince.  The  question  arose  on  an 
act  of  the  State  of  New  York,  giving  to  the  heirs  of  Fulton, 
and  those  having  license  from  them,^the  exclusive  right  to  navi- 
gate the  waters  of  New  York  by  steam  for  a  period  of  ten 
years. 

The  owners  of  two  steamboats  plying  between  New  Jersey 
and  New  York,  having  a  coasting  license  from  the  United  States, 
contested  the  validity  of  the  State  act,  and  insisted  upon  their 
lights  under  their  coasting  license. 

Decree  in  Oibbons  v.  Ojgtfen. 

^  This  court  is  of  opinion  that  the  several  licenses  to  the 
steamboats,  the  Stondmger  and  fhe  Bellona,  to  cany  on  the 
coasting  trade,  which  are  set  up  bv  the  appellant,  Thomas  Gib- 
bons, in  his  answer  to  the  bill  of  the  respondent,  Aaron  Ogden, 
filed  in  the  Court  of  Chancery  in  the  State  of  New  York,  which 
were  granted  under  an  act  of  Congress,  passei^in  pursuance  of 
the  Constitution  of  the  United  States,  gave  full  authority  to  those 
vessels  to  navigate  the  waters  of  the  United  States  by  steam  or 
otherwise,  for  the  purpose  of  carrying  on  the  coasting  trade,  any 
law  of  the  State  of  New  York  to  the  contrary  notwithstanding; 
and  that  so  much  of  the  several  laws  of  the  State  of  New  York, 
as  prohibit  vessels  licensed  according  to  the  laws  of  the  United 
States,  from  navigating  the  waters  of  the  State  of  New  York, 
by  means  of  fire  or  steam,  is  repugnant  to  the  said  Constitution, 
and  void.'' 

In  our  case,  instead  of  purchasing  a  license  from  the  heirs  of 
Fulton,  we  are  required  to  purchase  a  right  of  navigation  by 
paying  a  tax  to  the  State,  or,  what  is  the  same  thing,  to  an  in- 
stitution created  by  the  State. 

The  decision  in  Gibbons  v.  Ogden  has  never  been  in  the  least 
degree  questioned  or  shaken.  Inferences,  drawn  from  some  ex- 
pressions of  the  court  in  that  case,  which  were  supposed  to 
imply  that  the  States  could  not  legislate  on  matters  affecting 
commerce,  even  in  the  absence  of  any  exerci  t  of  their  powers 
by  Congress,  are  disavowed  by  perhaps  a  majority  of  the  judges 
in  the  License  Cases  in  5  Howard.  But  the  principle  of  the  d^ 
dsion  in  Gibbons  v.  Ogden,  upon  which  we  rely,  was  not  in  the 
smallest  degree  iiApeached.    On  the  contrary,  it  is  expteaAj 
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adopted    Any  other  rule  would  be  fatal  to  the  peace  of  the 
country. 

The  29th  section  of  the  act  of  the  29th  March,  1803,  is  repug- 
nant to  the  5th  clause  of  the  9th  section  of  ihe  Ist  article  or  the 
CJonstitution  of  the  United  States,  to  wit :  ^  No  preference  shall 
be  given,  by  any  regulation  of  commerce  or  revenue,  to  the  ports 
of  one  State  over  those  of  another;  nor  sheJl  vessels  to  or  from 
one  State,  be  obliged  to  enter,  dear,  or  pay  duties  in  another." 

The  Consul  was  bound  from  the  port  of  Philadelphia  to  the 
port  of  New  York ;  and  under  this  act  was  required  to  pay  the 
dutVf  tax,  or  toll  in  dispute. 

A  preference  is  given  to  the  ports  of  Delaware,  and  to  such- 
ports  of  New  Jersey  as  are  withm  the  river  Delaware. 

The  counsel  for  the  defendants  in  error  contended  that  the 
law  of  Pennsj^lvania  was  not  in  violation  of  any  provision  of 
the  Constitution. 

L  Not  of  the  third  clause,  8th  section,  art  1  (To  regulate 
commeroe,&c^ 

Because,-— xsi  The  act  in  question  is  no  regulation  of  com- 
merce. It  ^  as  passed  in  tiie  exercise  of  a  power  pf  the  State 
not  granted  or  surrendered,  to  control  the  ports  and  harbors  by 
wMdi  her  commerce  enters,  and  to  protect  the  property  and  lives 
of  those  engaged  in  it  Gibbons  t;.  Ogden,  9  Wheat  208.^  It 
is  local  in  character  and  object^  an  essential  exercise  of  one 
branch  of  the  police  power  of  the  State,  to  aid,  and  not  to  regu- 
late commerce.  City  of  New  York-  v.  Miki,  11  Pet  132 ;  Pas- 
senger Cases,  7  How.  402.  2d.  Even  if  it  be  a  regulation  of 
commerce,  the  power  of  Congress  is  not  exclusive.  No  con- 
flicting legislation  by  Congress  exists,  and  the  State  law  is 
therefore  valid.    License  Cases,  5  How.  504. 

IL  Nor  to  the  first  clause,  8th  section,  art  1.  (AH  duties,  im- 
posts, and  excises,  shall  be  uniform,  throughout  the  United 
States.) 

Because, — 1st  This  claus  has  reference  to  an  exercise  of 
power  by  Congress.  The  subject  of  pilotage  is  incapable  of 
nniformily  throughout  all  the  States,  and  could  not  have  been 
intended  to  be  included  in  it  Passenger  Cases,  7  How.  402 ; 
2d.  The  sum  demanded  is  not  a  dutv,  impost,  or  excise,  in  terms 
or  in  design.  Brown  v.  State  of  Maryland,  12  Wheat  419; 
License  Cases,  5  How.  504.  It  is  a  compensation  to  the  pilot 
for  time,' watchfulness,  labor,  and  risk  in  seeking  for  the  vessel 
and  offering  his  services.  Commonwealth  v.  Ricketson,  5  Met 
417,  (Shaw,  C.  J.)  3d.  Nor  is  there  any  such  constitutional  obli- 
gation upon  the  States,  in  the  absence  of  legislation  by  Con- 
^ss,  to  legislate  uniformly  as  to  duties,  imposts,  or  excises,  (as 
is  8ui>mitt^  by  brief  of  plaintiff  in  error.) 
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IIL  Nor  to  the  first  and  the  second  clause  of  the  10th  section, 
art  1.  (No  State  shall,  without  the  consent  of  Congress,  lay 
any  imposts  or  duties  on  imports  or  exports,  &;a,  or  of  tonnage.) 

If  the  law  in  question  does  regulate  commerce  at  all,  it  is 
contended,  that  it  does  so  by  the  means  specified  in  these 
clauses.     JSut  they  do  not  affect  it, — 

Because, — 1st  The  sum  demanded  is  neither  a  duty  or  im- 
post on  imports  or  exports,  (already  referred  to,)  nor  a  duty  of 
tonnage.  Nor  does  Brown  v.  The  State  of  Maryland,  12  Wheat 
419,  apply  to  the  ca^e,  for  it  was  decided  upon  the  ground  that 
a  duty  upon  imports  was  laid  without  the  consent  of  Congress. 
Here  there  is  no  duty  (as  already  contended)  nor  impost  charged, 
and  Congress  has  consented^  by  act  of  1789,  (next  referred  to,) 
and  of  act  of  1837.  Nor  is  it  material  that  the  defendant  is  the 
consignee;  if  the  power  exist  to  require  payment  of  the  sum 
demanded,  the  person  by  whom  it  is  to  be  paid,  whether  captain, 
mate,  owner  or  consignee,  is  immaterial.  It  is  no  more  or  no  * 
less  a  duty  upon  imports  or  tax  of  tonnage,  (if  it  be  either,) 
whether  paid  by  or  chargeable  upon  either.^2d.  If  it  be  either, 
or  both,  CoAgress  haye  consented  to  its  being  laid.     Act  of  Con- 

ress,  7th  Aug.  1789, 1  St^t  at  Large,  63;  Id.  2d  March^  1837, 
Stat  at  Large,  153. 

Congress  may, — 1st  Adopt  State  le^lation.  Oibbons  v. 
Ogden,  9  Wheat  207 ;  Passenger  Cases,  7  How.  402 ;  license 
Cases,  6  How.  680,  —  2d.  Where  the  authority  is  given  by  the 
Constitution,  consent  to  the  exercise  of  State  power.  The  ex- 
tract from  the  opinion  of  the  Chief  Justice  is  misapplied;  it  was 
addressed  to  the  question  of  the  exclusive  power  of  Congress  to 
regulate  commerce,  and  not  to  the  authority  given  by  the  Con- 
stitution to  consent  to  the  laying  of  imposts  or  duties  on  im- 
ports or  exports  or  on  tonnage  by  the  States.  Such  consent 
may  either  be  by  adoption  of  existing,  or  by  the  grant  of  author- 
ity to  make  future  laws,  — 3d.  If  the  sum  demanded  be  a  duty 
on  imports  or  on  tonna&^e,  the  act  in  question  does  not  transcend 
the  consent  given,  and  is  properly  part  of  a  system  for  the  regu- 
lation of  pilots. 

A  reference  to  the  European  codes,  as  well  as  legislation  by 
the  States,  .will  show  this. 

I.  European.  —  1st  Hanseatic  Ordinances,  (about  A.  D.  1467,) 
ch.  26.  Captain  to  take  pilot  under  penalty  (<<  amende  ")  of  one 
mark  of  gold^  (II.  486.) — 2d.  Maritime  Law  of  Sweden,  (about 
A.  D.  1600.)  Captain  to  take  a  pilot,  and  if  he  neglects  to  do 
so,  shall  pay  one  hundred  and  fifty  thalers,  one  third  to  the 
informer,  one  third  to  the  sufferer  (^^plaigrums  ")  or  pilot  offering, 
and  one  third  to'  the  poor  mariners.  (Cap.  7,  lit  172.) — 3d. 
Maritime  Law  of  Du  Pays  Bas.     Captain  to  take  pilot,  under 
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penalty  of  fifW  reals,  and  be  responsible  for  any  loss  to  the  vessel. 
(Cap.  24,  tit  9,  IV.  83.)— 4th.  Maritime  Law  of  France.  Ordi- 
nances  Louis  XIV.  ( A«  D.  1681,)  ch.  26.  If  the  mariners. refuse 
a  pilot,  they  shall  suffer  corpoial  punishment,  and  the  one  who 
tenders  himself  must  be  employed.  And  provides  also  for  the 
examination  of  pilots  by  competent  persons.  (IV.  395.)  More- 
over, the^  who  are  engaged  in  navigating  royal  vessels  into 
ports  or  nvers  have  not  the  option  of  teiking  or  refusing  a  pilot; 
m  the  same  case  merchant  vessels  are  required  to  take  pilots, 
under  the  penalty  of  fifty  livres,  to  be  applied  to  the  Marine 
Hospital,  and  the  repairing  of  any  dams^e  from  stranding. 
(Art  5,  tit  1,  livre  IL  ordinance  of  April,  1689.  See  Repertoire 
de  Jurisprudence,  tome  9,  p.  236.)  ^5th.  England,  ( A.  D.  1716,) 
3  Greo.  L  ch.  13.  A  penally  of  £20  if  piloted  by  any  but  a  licensed 
pilot,  to  be  received  for  the  use  of  superannuated  pilots,  or  the 
widows  of  pilots. 

The  obligation  on  the  captain  to  tiEike  a  pilot  or  to  be  respon- 
sible for  the  damage,  and  punishment  of  pilots  for  negligence, 
will  also  be  found  in,  —  1st  Roman  Law  Digest,  book  19,  tit 
2,  Edict  Ulpianus.  L  110.  ~  2d.  Laws  made  at  Oleron.  L  232. 
— 3d  Consulate  de  la  Mer.  II.  250.-^  4th.  Maritime  Law  of 
Denmark.  IIL  262.  (PardessUd) 

II.  The  United  States. — Acts  in  which  provision,  more  gr  less 
extensive,  is  made  for  payment  of  a  sum  when  no  pilot  is  taken. 

1st  Massachusetts :  Act  1783,  ch.  110,  sects.  4»  6, 7, 10 ;  Rev. 
Sts.  296.— 2d.  New  York:  Act  Feb.  19,  1819,  sect  20.— 3d. 
New  Jersey:  Digest  published  1847,  p.  1054. — 4th.  Delaware: 
Act  5th  Feb.  1819 ;  Acts  published  by  authority,  1829,  p.  433 — 
6th.  Maryland:  Act  November  Sessions,  1803 ;  IDorsey, 483.— 
7th.  Virginia:  10th  Feb.  1820;  15th  Feb.  1820;'  Revised  Code, 
123,  515;  Supplement  to  Id.  p.  386;  Code  1849,  p.  432.— 8th. 
North  Carolina:  Rev.  Sts.  1836-7,  p.  461,  voCl.— 9th.  South 
Carolina:  Trott's  Laws,  613;  2  Cooper's  Stat  at  Large,  pp. 
61,  (1690,)  127  (1617,)  173— 10th.  Georgia:  Act  6th  Dec.  1799, 
sect.  8.  —  11th.  Alabama.  —  12th.  Louisiana:  Act  3l8t  March> 
1805;  Lislet'^  Dig.  1828,  p.  511.  — 13th.  Pennsylvania:  Act 
Province  of  Pennsylvania,  6  Geo.  3,  ch.  5,  passed  Feb.  8, 1766. 

(Copy  of  material  sections  annexed.  No.  2.)  Continued  and 
supplied  in  some  details  by  intervening  acts,  in  all  of  which  pro-- 
vision  is  made  for  payment  in  case  no  pilot  is  taken,  and  act  of 
29th  March,  1803.  (The  law  in  question.).  By  State  judi- 
;  cial  decisions  it  is  also  so  regarded  as  part  of  a  system  for  the 
regulation  of  pilots.  And  the  laws  have  been  acted  upon  as  a 
vsdid  excicise  of  State  power,  either  inherent  or  concurrent,  or  to' 
which  Congress  had  given  consent  Commonwealth  v.  Ricket- 
Bon,  6  Met  416;  8  Met  329;  9  Met  371;  12  Met  346;  13 
Wend.  64;  R.  M.  Charlton,  307. 
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These  laws  having  then  the  consent  of  Congress,  and  not  exr 
oeeding  the  power  of  Congress,  are  to  be  regarded  as  though 
passed  by  Congress. 

IV.  INfor  is  the  act  in  question  repugnant  to  the  5th  clause  of 
the  9th  section  of  the  1st  article.  (No  preference  shall  be  given, 
by  any  regulation  of  commerce  or  revenue,  to  the  ports  of  one 
State  over  those  of  another;  nor  shall  vessels  bouna  to  or  from 
one  State  be  obliged  to  enter,  clear,  or  pay  duties  in  another,) 

Because,  —  1st,  the  clause  refers  to  the  power  of  Congress  (ana 
the  right  to  pass  such  laws  remains,  as  already  submitted,  with 
the  States.)  Nor  is  the  act,  as  contended,  a  regulation  of  com- 
merce or  revenue. — 2d.  The  law  does  not  (from  whatever  foun* 
tain  of  power  derived)  give  a  preference  to  the  ports  of  one  State 
over  those  of  another ;  it  limits  the  demand  tp  those  cases  where 
the  labor,  skill,  and  risk  of  the  pilot  is  reaUy  required ;  nor  would 
such  preference,  if  it  exist,  render  the  residue  of  the  law  invalid. 
^3d.  The  sum  demanded  is  not  a  duty  which  vessels,  bound  to 
or  from  one  State  to  another,  '\re  obliged  to  pay. 

V.  Nor  does  the  act  of  Congress  (18th  Feb.  1793,  coasting 
license ;  the  Consul,  No.  100)  conflict  with  the  law  in  question. 
It  is  averred  to  do  so,  inasmuch  as  the  act  of  Pennsylvania  is 
contended  to  be  a  regulation  of  commerce,  and  that  by  the  law 
relative  iQ  coasting  vessels.  Congress  has  legislated  upon  and 
regulated  their  navigation,  and  by  such  legislation  has  exempted 
them  from  the  sum  demanded. 

But,  1st, —  The  act  in  question,  as  already  submitted,  is  not  a 
regulation  of  commerce.^ 2d.  Even  if  it  be,  the  act  of  Congress, 
Feb.  18,  1793,  was  not  legislation  upon,  nor  directed  towards 
the  same  subject-matter,  and  did  not  therefore  exclude  the  inhe- 
rent or  the  coexisting  power  of  the  States,  nor  affect  the  consent 
given  by  the  act  of  1789. 

The  act  of  1793  was  intended  either  to  give  or  to  limit  to  certain 
vessels,  defined  commercial  privileges.  K  to  give  the  right,  it  was 
to  enter  and  navigate  the  ports  and  harbors  of  the  United  States, 
at  a  less  tonnage-duty,  and  without  the  necessity  of  entry  on  every 
voyage.  If  it  was  to  limit  a  preexisting  right  to  trade,  it  licensed 
such  trade  at  less  than  the  ordinary  tonnage-duties,  and  relieved 
from  the  necessity  of  entry  at  every  voyage,  as  required  of  all 
other  vessels.  Beyond  this,  nothing.  It  did  not,  in  its  policy  or 
by  its  words,  affect  or  legislate  in  reference  to  harbor,  nor  health, 
nor  quarantine  regulations,  nor  profess  to  interfere  with  pilotage, 
nor  repeal  the  act  of  1789,  nor  revoke  the  consent  it  contained. 

Gibbons  v.  Ogden,  9  Wheat.  208,  does  not  sustain  the  posi- 
tion as  contended  for,  that  such  vessels  are  discharged  by  virtue 
of  a  coasting  license,  from  liability  to  such  regulations  of  police 
or  commerce  (if  any)  which  a  State  may  enact,  nor  especially 
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firom  such  tonnage-tax  or  duty  on  imports  (if  this  be  either)  as 
Congress  has  consented  that  the  State  may  establish. 

Herej  in  effect,  the  question  is  between  two  acts  of  Congress, 
one  by  enactment,  and  the  other  by  adoption  or  consent,  but  of 
eqtral  authority.  80  regarding  them,  the  provisions  of  the  one 
do  not  limit,  contradict,  or  affect  those  of  the  other. 

Nor  is  the  act  of  Feb.  18,  1793,  repugnant  to  the  statute 
in  question,  regarded  as  the  act  of  Pennsylvania  alone.  Such 
repugnance  must  be  direct,  and  these  acts  are  not  even  incon- 
sistent Pilots  and  their  regulation,  which  include  an  examina- 
tion as  to  their  competency,  their  licenses,^  their  rewards  and 
their  punishments,  form  the  subject  of  the  State  law. 

The  encouragement  of  a  particular  branch  of  commerce,  its 
regulation,  the  privileges  conferred,  and  the  penalties  for  infrac- 
tions, are  the  subject  of  the  act  of  Congress;  the  one  aids,  and 
does  not  conflict  with  the  other.    . 

The  only  legislation  by  Congress  upon  pilots  or  pilotage, 
since  the  act  of  1789,  is  the  act  of  2d  March,  1837.  5  Stat  at 
Large,  153.  This  was  directed  to  <<  alter  a  single  provision  of  the 
New  York  l&w,  leaving  the  residue  of  its  provisions  untouched'^ 
Chief  Justice  Taney,  5  How.  680. 

The  provisions  ot  the  statutes  of  New  York  have  been  referred 
to,  and  included  in  them  coasting  vessels  above  a  certain  ton- 
nage. Stat  N.  Y.  Feb.  19, 1819 ;  Act  Oct  16, 1880 ;  13  Wend. 
Rep.  64.  And  the  laws  of  the  other  States  referred  to  were  then 
in  force. 

The  act  of  1793,  as  to  coasters,  was  not  regarded  by  Congress, 
therefore,  as  being  in  conflict  with  an  act  requiring  payment  by 
them  of  half-pilotage,  nor  as  requiring  any  revocation  of  th^ 
consent  already  granted.  Or  any  furtiier  legislation. 

The  validity  of  these  laws  has  been  repeatedly,  and,  it  is  be- 
lieved uniformly  acknowledfi;ed  by  counsel  and  by  the  court, 
wherever  referred  to,  as  justified  either  by  the  inherent  or  coex- 
isting power  of  the  State  to  regulate  commerce,  or  under  the 
act  of  1789.  Gibbons  v.  Ogden,  9  Wheat  18,  203,  207 ;  New 
York  V.  Miln,  11  Pet  149;'-liicense  Cases,  5  How.  380,  383; 
Passenger  Cases,  7  How.  402,  470,  667. 

Nor  can  the  subsequent  legislation  of  Pennsylvania,  cited 
by  the  plaintiffs  in  error,  affect  the  question  presented  on  these 
records.  The  act  of  1803  is  alone  before  the  court;  the  recent 
enactments  may  or  may  not  be  unconstitutional.  When  de- 
mands or  exemptions  are  claimed  in  virtue  of  their  provisions, 
their  validity  wiU  form  a  proper  subject  for  consideration. 

Nor  is  the  manner  in  which  the  fund  is  distributed  after  its 
collection  material.  The  question  is  one  of  power  merely,  and 
tf'  the  'sum  demanded  is  justiji  within  its  limit|  and  not.  an 
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attempted  evasion,  under  its  coIoTi  the  purpose  to  which  it  is 
applied,  cannot  make  it  more  or  less  constitationaL  If  it  was 
directed  to  be  paid  to  the  pilot  offering  his  services,  or  the 
crew  of  his  boat,  it  would  not  be  more  or  less  a  valid  enact- 
ment Passenger  Cases,  7  How.  495.  The  manner  in  which 
it  is  appropriated  does  but  show  more  clearly  the  trae  character 
of  the  law. 

Mr.  Justice  CURTIS  delivered  the  opinion  of  the  court 

These  cases  are  brought  here  bv  writs  of  error  to  the  Supreme 
Court  of  the  Commonwealth  of  Pennsylvania. 

They  are  actions  to  recover  half-pilotage  fees  under  the  29tb  V 
section  of  the  act  of  the  Le^slature  of  Pennsylvania,  passed  on  ^ 
the  second  day  of  March,  1S03.    The  plaintiff  in  error  alleges 
that  the  highest  court  of  the  State  has  decided  acainst  a  right 
claimed  by  him  under  the  Constitution  of  the  United  States. 
That  right  is  to  be  exempted  from  the  payment  of  the  sums  of 
money  demanded,  pursuant  to  the  State  law  above  referred  to,  11 
because  that  law  contravenes  several  provisions  of  the  Constitu*  f 
tion  of  the  United  States. 

The  particular  section  of  the  State  law  drawn  in  question  is 
as  follows : 

^  That  every  ship  or  vessel  arriving  from  or  bound  to  any 
foreign  port  or  place,  and  every  ship  or  vessel  of  the  burden  of 
seventy-five  tons  or  more,  sailing  from  or' bound  to  any  port  not 
within  the  river  Delaware,  shall  be  oblifi^ed  to  receive  a  pilot 
And  it  shall  be  the  duty  of  the  master  of  every  such  ship  or  ves- 
sel, within  thirty-six  hours  next  after  the  arrival  of  such  ship  or 
vessel  at  the  city  of  Philadelphia,  to  make  report  to  the  master* 
warden  of  the  name  of  such  ship  or  vessel,  her  draught  of 
water,  and  the  name  of  the  pilot  who  shall  have  conducted  her 
to  the  port  And  when  any  such  vessel  shall  be  outward-bound, 
the  master  of  such  vessel  shall  make  known  to  the  wardens  the 
name  of  such  vessel,  and  of  the  pilot  who  is  to  conduct  Eef  to 
the  capes,  and  her  draught  of  water  at  that  time. .  And  it  shall 
be  the  duty  of  the  wardens  to  enter  evety  such  vessel  in  a  book 
to  be  by  them  kept  for  that  purpose,  without  fee  or  reward.  And 
if  the  master  of  any  ship  or  vessel  shaU  neglect  to  make  such 
report,  he  shall  forfeit  and  pay  the  sum  of  sixty  dj^llars.  And 
if  the  master  of  any  such  ship  or  vessel  shall  refuse  or  neglect  to 
take  a  pilot,  the  master,  owner  or  consi^ee  of  such  vessel  shall 
forfeit  and  pay  to  the  warden  aforesaid,  a.  sum  equal  to  the 
half-pilotage  of  such  ship  or  vessel,  to  the  use  of  the  Society  for 
the  Relief,  &c.,  to  be  recovered  as  pilotage  in  the  manner  herein- 
after directed :  Provided  always,  that  where  it  shall  appear  to 
the  warden  that,  in  case  of  an  inward-bound  vessel,  a  pilot  did 
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not  offer  before  she  had  reached  Beedy  Island ;  or,  in  case  of  an 
ontwaid-bound  vessel,  that  a  pilot  could  not  be  obtained  for 
twenty-four  hours  affcer  such  vessel  was  ready  to  depart,  the 
penalty  aforesaid,  for  not  having  a  pilot,  shall  not  be  incurred." 
It  constitutes  one  section  of  ^  An  act  to  establish'  a  Board  of 
Wardens  for  the  port  of  Philadelphia,  and  for  the  regulation  of 
Klots  and  Pilotages,  &c.,"  and  the  scope  of  the  act  is  in  con- 
Ibnnity  with  the  title  to  regulate  the  whole  subject  of  the  pilot- 
age of  that  port 

[  We  think  this  particular  regulation  concerning  half-pilotage 
fees,  is  an  appropriate  part  of  a  general  system  of  regulations  of 
this  subject  Testing  it  by  the  practice  of  commercial  States 
^nd  countries  legislating  on  this  subject,  we  find  it  has  usually 
been  deemed  necessary  to  make  similar  provisions.  Numerous 
laws  of  this  kind  are  cited  in  the  learned  argument  of  the  conn- 
ml  for  the  defendant  in  error ;  and  their  fitness,  as  a  part  of  a 
system  of  pilotage,  in  many  places,  may  be  inferred  from  their 
eristence  in  so  many  different  States  and  countries.  lake  other 
laws  they  are  framed  to  meet  the  most  usual  cases,  qucefrequenr 
Has  (iccidurU;  they  rest  upon  the  propriety  of  securing  lives  and 
property  exposed  to  the  perils  of  a  dangerous  navigation,  by 
taking,  on  board  a  person  peculiarly  skilled  to  encounter  or  avoid 
them;  upon  the  -policy  of  discouraging  the  commanders  of 
ye»Bels  from  refusing  to^  receive  such  persons  on  board  at  the 
proper  times  and  places ;  and  upon  the  expediency,  and  even 
intnnsic  justice,  of  not  suffering  those  who  have  incurred  labor, 
and  expense,  and  danger,  to  place  themselves  in  a  position  tp 
render  miportant  service  generally  necessary,  to  go  unrewarded, 
because  the  master  of  a  particular  vessel  either  rashly  refuses 
their  proffered  assistance,  or,  contrary  to  the  general  experience, 
does  not  need  it  There  are  many  cases,  in  which  an  offer  to 
perform,  accompanied  by  present  ability  to  perform,  is  deemed 
by  law  equivalent  to  performance.  The  laws  of  commercial 
States  and  countries  have  made  an  offer  of  pilotage-service  one 
oPlhoae  cases ;  and  we  cannot  pronounce  a  law  which  does  this, 
to  be  so  far  removed  from  the  usual  and  fit  scope  of  laws  for 
the  regulation  of  pilots  and  pilotage,  as  to  be  deemed,  for  this 
cause,  a  covert  attempt  to  legislate  upon  another  subject  under 
the  appearance  of  legislating  on  this  one. 

It  is  urged  that  the  second  section  of  the  act  of  the  Legisla- 
ture of  Pennsylvania,  of  the  11th  of  June,  1832,  proves  that  the 
State  had  other  objects  in  view  than  the  regulation  of  pilotage. 
That  section  is  as  follows : 

"  And  be  it  further  enacted,  by  the  authority  aforesaid,  that 
from  and  after  the  first  day  of  July  next,  no  health-fee  or  half- 
pilotage  shall  be  charged  on  any  vessel  engaged  in  the  Pennsyl- 
vania coal  trade."* 
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It  must  be  remembered,  that  the  fair  objects  of  a  law  impoain^ 
half-pilotage  when  a  pilot  is  not  receiveo,  may  be  secured,  and 
at  the  same  time  some  classes  of  vessels  exempted  from  such 
charge.  Thus  the  very  section  of  the  act  of  1803,  now  under 
consideration,  does  not  apply  i»  coasting  vessels  of  less  burden 
than  seventy-five  tons,  nor  to  those  bound  to,  or  sailing  from,  a 
port  in  the  river  Delaware.  The  purpose  of  the  law  being  to 
cause  masters  of  such  vessels  as  generally  need  a  pilot,  to  em- 
ploy one,  and  to  secure  to  the  pilots  a  fair  remuneration  for 
crmsing  in  search  of  vessels,  or  waiting  for  employment  in  port, 
there  is  an  obvious  propriety  in  having  reference  to  the  number» 
size,  and  nature  of  employment  of  vessels  frequenting  the  port; 
and  it  will  be  found,  by  an  examination  of  the  different  systems 
of  these  regulations,  which  have  from  time  to  time  been  made 
in  this  and  other  countries,  that  the  legislative  discretion  has 
been  constantly  exercised  in  making  discriminations,  founded 
on  differences  both  in  the  character  of  the  trade,  and  the  ton* 
nage  of  vessels  engaged  therein. 

We  do  not  perceive  any  thing  in  the  nature  or  extent  of  this 
particular  discrimination  in  favor  of  vessels  engaged  in  the  coal 
trade,  which  would  enable  us  to  declare  it  to  be  other  than  a 
frdr  exercise  of  legislative  discretion,  acting  upon  the  subject 
of  the  regulation  of  the  pilotage  of  this  port  of  Fhiladelphiai 
with  a  view  to  operate  upon  the  masters  of  those  vessels,  whO| 
as  a  general  rule,  ought  to  take  a  pilot,  and  with  the  further 
view  of  relieving  from  the  chai'ge  of  half-pilotage,  such  vessels 
as  from  their  size,  or  the  nature  of  their  employment,  should  be 
exempted  from  contributing  to  the  support  of  pilots,  except  .8o 
far  as  they  actually  receive  their  services.  In  our  judgment, 
though  this  law  of  1832  has  undoubtedly  modified  the  29th  sec- 
tion of  the  act  of  1803,  and  both  are  to  be  taken  together  as  giving 
the  rule  on  this  subject  of  half-pilotage,  yet  this  change  m  the 
rule  has  not  changed  the  nature  of  the  law,  nor  deprived  it  of  .the 
character  and  attributes  of  a  law  for  the  regulation  of  pilotage. 

Nor  do  we  consider  that  the  appropriation  of  the  sums  re- 
ceived under  this  section  of  the  act,  to  the  use  of  the  society 
for  the  relief  of  distressed  and  decayed  pilots,  their  widows  and 
children,  has  any  legitimate  tendency  to  impress  on  it  the  cha- 
racter of  a  revenue  law.  Whether  these  sums^hall  go  directiy  to 
the  use  of  the  individual  pilots  by  whom  the  service  is  tendered, 
or  shall  form  a  common  mnd,  to  be  administered  by  trustees  for 
the  benefit  of  such  pilots  and  their  families  as  may  stand  in 
peculiar  need  of  it,  is  a  matter  resting  in  legislative  discretion, 
in  the  proper  exercise  of  which  the  pilots  alone  are  interested 

For  these  reasons,  we  cannot  yield  our  assent  to  the  argi> 
menty  that  this  provision  of  law  is  in  conflict  with  the  second 
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and  tiurd  dauses  of  the  tenth  section  of  the  first  article  of  the 
Constitation,  which  prohibit  a  State,  without  the  assent  of 
Congress,  firom  laying  any  imposts  or  duties,  on  imports  or  ex« 
potts,  or  tonnage.  Tlus  provision  of  the  Constitution  was  in- 
tended to  operate  upon  subjects  actually  existing  and  well 
understood  when  the  Constitution  was  formed.  Imposts  and 
duties  on  imports,  exports,  and  tonnage  were  then  known  to  the 
conmierce  of  a  dvilized  world  to  be  as  distinct  from  fees  and 
pharttes  for  pilotage,  and  from  the  penalties  by  which  commer- 
dal  States  enforced  their  pilot-laws,  as  they  were  from  x^harges 
for  wharfage  or  towage,  or  any  other  local  port-charges  for  ser- 
vices  rendered  to  vessels  or  cargoes;  and  to  dedare  that  such 
pilot-fees  or  penalties,  are  embraced  within  the  words  imposts 
or  duties  on  unports^  exports,  or  tonnage,  would  be  to  confound 
things  essentially  different,  and  which  must  have  been  known  to 
be  actually  different  *by  those  who  used  this  language.  It  can- 
not be  denied  that  a  tonnaee-duty,  or  an  impost  on  imports  or 
exports,  may  be  levied  under  the  name  of  pilot-dues  or  penal- 
ties ;  and  certainly  it  is  the  thing,  and  not  the  name,  which  is 
to  be  considered.  But,  having  previously  stated  that,  in  this 
instance,  the  law  complained  of  does  not  pass  the  appropriate 
line  which  limitis  laws  for  the  regulation  of  pilots  and  pilotage, 
the  suggestion,  that  this  law  levies  a  dufj  on  tonnage  or  on  im- 
ports or  exports,  is  not  admissible ;  and,  if  so,  it  also  follows,  that 
this  law  is  not  repugnant  to  the  first  clause  of  the  eighth  section  of 
the  first  aiticle  of  the  Constitution,  which  declares  that  all  duties, 
imposts,  and  excises  shall  be  uniform  throughout  the  United 
States ;  for,  if  it  is  not  to  be  deemed  a  law  levying  a  duty,  im- 
post, or  excise,  the  want  of  uniformity  throughout  the  United 
States  is  not  objectionable.  Indeed  the  necessity  of  conforming 
regulations  of  pilotage  to  the  local  peculiarities  of  each  port, 
and  the  consequent  impossibility  of  having  its  charges  uniform 
throughout-  the  United  States,  would  be  sufficient  of  itself  to 
prove  that  they  could  not  have  been  intended  to  be  embraced 
within  this  clause  of  the  Constitution ;  for  it  carnot  be  supposed 
uniformity  was  required,  when  it  must  have  been  known  to  be 
impracticable. 

It  is  further  objected,  that  this  law  is  repugnant  to  the  fifth 
clause  of  the  ninth  section  of  the  first  article  of  the  Constitu- 
tion, viz. — ♦'^No  preference  shall  be  given  by  any  regulation  of 
commerce  or  revenue,  to  the  ports  of  one  state  over  those  of 
another ;  nor  shall  vessels,  to  or  from  one  State,  be  obliged  to 
enter,  clear,  or  pay  duties  in  another." 

But,  as  already  stated,  pilotage-fees  are  not  duties  within  .the 
meaning  of  the  Constitution ;  and,  certainly,  Pennsylvania  does 
not  give  a  preference  to  the  port  of  Philadelphia,  by  requiring 
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the  masteiSy  owners,  or  oonsi^ees  of  vesseb  sailing  to  or  from 
that  port,  to  pay  the  charges  imposed  by  the  twenty-ninth  sec- 
tion of  the  act  of  1803.  It  is  an  objection  to,  and  not  a  ground 
of  preference  of  a  port,  that  a  charge  of  this  kind  must  be 
borne  by  vesseb  entering  it;  and,  accordingly,  the  interests  of 
the  port  require,  and  generally  produce,  such  alleviations  of  these 
charges  as  its  growing  commerce  from  time  to  time  renders  con- 
sistent with  the  general  policy  of  the  piloirlaws.  This  State, 
by  its  act  of  the  24th  of  March,  1891,  Jias  essentiaUy  modified 
the  law  of  1803,  and  further  exempted  many  vessels  from  the 
charge  now  in  question.  Similar  changes  may  be  observed  in 
the  laws  of  New  York,  Massachusetts,  and  other  oommeiGial 
States,  and  they  undoubtedly  spring  from  the  conviction  that 
burdens  of  this  kind,  instead  of  operating  to  g^ve  a  'preference 
to  a  port,  tend  to  check  its  conunerce,  and  that  sound  polioy 
required  them  to  be  lessened  and  removed  as  early  as  the  neces- 
sities of  the  system  will  allow. 

In  addition  to  what  has  been  said  respecting  each  of  these 
constitutional  objections  to  this  law,  i^  may  be  observed^  that 
similar  laws  have  existed  and  been  pcactised  on  in  the  States 
since  the  adoption  of  the  federal  Constitution ;  that,  by  the  act 
of  the  7th  of  August,  1789,  (1  Stat  at  Large,  54,)  Congress  de- 
clared that  all  pilots  in  the  bays,  inlets,  rivers,  harbors,  and  ports 
of  the  United  States,  shall  continue  to  be  regulated  in  conunrm- 
ity  with  the  existing  laws  of  the  States,  &c. ;  and  that  this  con- 
temporaneous cons^ction  of  the  Constitution  since  acted  on 
with  such  uniformity  in  a  matter  of  much  public  interest  and 
importance,  is  entitled  to  great  weight,  in  determining  whether 
such  a  law  is  repugnant  to  the  Constitution,  as  levying  a  duty 
not  uniform  throughout  the  United  States,  or,  as  giving  a  prefer- 
ence to  the  ports  of  one  State  over  those  of  another,  or,  as  oblig- 
ing vessels  to  or  from  one  State  to  enter,  clear,  or  pay  duties 
in  another.  Stuart  t;.  Laird,  1  Cranch,  299 ;  Martin  t;.  Hunter, 
1  Wheat  304 ;  Cohens  v.  The  Commonwealth  of  Virginia,  6 
Wheat  264;  Prigg  v.  The  Commonwealth  of  Pennsylvania, 
16  Pet  621. 

The  opinion  of  the  court  is,  that  the  law  now  in  question  is 
not  repugnant  to  either  of  the  above-mentioned  clauses  of  the 
Constitution. 

It  remains  to  consider  the  objection,  that  it  is  repugnant  to 
the  third  clause  of  the  eighth  section  of  the  first  article.  '^  The 
Congress  shall  have  power  to  regulate  commerce  with  foreign 
nations  and  among  the  several  States,  and  with  the  Indian 
tribes." 

That  the  power  to  rebate  commerce  includes  the  regulation 
of  navigation,  we  consider  settled.    And  when  we  look  to  the 
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nature  of  the  service  performed  by  pilote,  to  the  relations  which 
that  service  and  its  compensations  bear  to  navigation  between 
the  several  States,  and  between  the  ports  of  the  United  States 
and  foreign  countries,  we  are  brought  to  the  conclusion,  that  the 
regulation  of  the  qualifications  of  pilots,  of  the  modes  and  times 
of  offering  and  rendering  their  services,  of  the  responsibilities 
which  shdl  rest  upon  them,  of  the  powers  thev  shall  possess,  of 
the  compensation  they  may  demand,  and  of  the  penalties  by 
which  their  rights  and  duties  may  be  enforced,  do  constitute 
regulations  of  navisation,  and  consequentiy  of  commerce,  within 
thejust  meaning  of  this  clause  of  the  Constitution. 

The  power  to  regulate  navigation  is  the  power  to  prescribe 
roles  in  conformity  with  which  navigation  must  be  earned  on. 
It  extends  to  the  persons  who  conduct  it,  as  well  as  to  the  in- 
struments used.  Accordingly,  the  first  Congress  assemble 
under  the  Constitution  passed  laws,  requiring  the  masters  of 
shi^  and  vesdels  of  the  United  States  to  be  citizens  of  the 
United  States,  and  established  many  rules  for  the  government 
and  reffulation  of  ofiicers  and  seamen.  1  Stat  at  Large,  95, 
131.  These  have  been  firom  time  to  time  added  to  and  chanffcci, 
and  we  are  not  aware  that  their  validity  has  been  questioned. 

Now,  a  pilot,  so  far  as  respects  the  navigation  of  the  vessel 
in  that  part  of  the  voyage  which  is  his  pilotaffe*ground,  is  the 
temporary  master  charged  with  the  scdfety  of  the  vessel  and 
cargo,  and  of  the  lives  of  those  on  board,  and  intrusted  with  the 
command  of  the  crew^  He  is  not  only  pne  of  the  persons  engaged 
in  navigation,  but  he  occupies  a  most  important  and  responsible 
place  among  those  thus  engaged.  And  if  Concpress  has  power 
to  regulate  the  seamen  who  assist  the  pilot  in  the  management 
of  tiie  vessel,  a  power  never  denied,  we  can  perceive  no  valid 
reason  why  the  pilot  should  be  beyond  the  reach  of  the  same 
power.  It  is  true  that,  according  to  the  usages  of  modem  com- 
merce on  the  ocean,  the  pilot  is  on  board  only  during  a  part  of 
the  voyage  between  ports  of  different  States,  or  between  .ports 
of  the  Imited  States  and  foreign  countries;  but  if  he  is  on 
board  for  such  a  purpose  and  during  so  much  of  the  voyage  as 
to  be  engaged  in  navieation,  the  power  to  regulate  navigation 
extends  to  him  while  &us  engaged,  as  clearly  as  it  would  if  he 
were  to  remain  on  board  throughout  the  whole  passage,  from 
port  to  port  For  it  is  a  power  which  extends  to  every  part  of 
the  voyage,  and  may  regulate  those  who  conduct  or  assist  in 
conducting  navigation  in  one  part  of  a  voyage  as  much  as  in 
another  part,  or  during  the  whole  voyage. 

Nor  should  it  be  Ipst  sight  of^  that  tins  subject  of  the  regula- 
tion of  pilots  and  pilotage  has  am  intimate  connection  with,  and 
an  important  .-elation  to.  the  general  subject  of  commerce  with 
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foreign  nations  and  among  the  several  States,  over  which  it  was 
one  main  object  of  the  Constitution  to  create  a  national  con- 
trol Conflicts  between  the  laws  of  neighboring  States,  and 
discriminations  favorable  or  adverse  to  commerce  with  particu- 
lar foreign  nations,  might  be  created  by  State  laws  regulating 
pilotage,  deeply  affecting  that  equality  of  commercial  rights, 
and  that  freedom  from  State  interference,  which  those  who 
formed  the  Constitution  were  so  anxious  to  secure,  and  which  the 
exp^ence  of  more  than  half  a  century  has  taught  us  to  value 
so  highly.  The  apprehension  of  this  danger  is  not  speculative 
merely.  For,  in  1^7,  Congress  actually  interposed  to  relieve  the 
commerce  of  the  country  firom  serious  embarrassment,  arising 
from  the  laws  of  different  States,  situate  upon  waters  which 
are  the  boundary  between  them.  This  was  done  by  an  enact- 
ment of  the  2d  of  March,  1837,  in  the  following  words : 

^  Be  it  enacted,  that  it  shall  and  may  be  lawful  for  the  master 
or  commander  of  any  vessel  coming  into  or  going  out  of  any 
port  situate  upon  waters  which  are  the  boundary  between  two 
States,  to  employ  any  pUot  duly  licensed  or  authorized,  by  the 
laws  of  either  of  the  States  bounded  on  the  said  waters,  to  pUot 
said  vessel  to  or  from  said  port  any  law,  usage,  or  custom,  to 
the  contrary,  notwithstanding." 

The  act  of  1789,  (1  Stat  at  Large,  54,)  already  referred  to, 
contains  a  clear  legislative  exposition  of  the  Constitution  by 
the  first  Congress,. to  the  effect  that  the  power  to  regulate  pilots 
was  conferred  on  Congress  by  the  Constitution ;  as  does  abo 
the  act  of  March  the  2d,  1837,  the  terms  of  which  have  just 
been  given.  The  weight  to  be  allowed  to  this  contemporaneous 
construction,  and  the  practice  of  Congress  under  it,  has,  in  ano- 
ther connection,  been  adverted  to.  And  a  majority  of  the  court 
are  of  opinion,  that  a  regulation  of  pilots  is  a  regulation  of 
commerce,  within  the  grant  to  Congress  of  the  commercial 
power,  contained  in  the  third  clause  ofthe  eighth  section  of  the 
first  article  of  the  Constitution. 

It  becomes  necessary,  therefore,  to  consider  whether  this  law 
of  Pennsylvania,  being  a  regulation  of  commeroe,  is  valid. 

The  act  of  Congress  of  the  7tii  of  August,  1789,  sect  4,  is  as 
foUows : 

<'  That  all  pilots  in  the  bays,  inlets,  rivers,  harbors,  and  ports 
of  the  United  States  shall  continue  to  be  regulated  in  conform- 
ity with  the  existing  laws  of  the  States,  respectively,  wherein 
such  pilots  may  be,  or  with  such  laws  as  the  States  may  re- 
spectively hereafter  enact  for  th^  purpose,  until  further  legisla- 
tive provision  shall  be  made  by  Confess." 

If  the  law  of  Pennsylvania,  now  in  question,  had  been  in  ex- 
istence at  the  date  of  this  act  of  Congress,  we  might  hold  it  to 

27* 
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have  been  adopted  by  Congress,  and  thus  made  a  law  of  the 
United  States,  and  so  valid.    Because  this  act  does,  in  effect, 

E've  the  force  of  an  act  of  Congress,  to  the  then  existing  State 
ws  on  this  subject,  so  Ions  as  they  should  continue  unrepeaJed 
by  the  State  which  enacted  them. 

But  the  law  on  which  these  actions  are  founded  was  not  en- 
acted till  1803.  What  effect  then  can  be  attributed  to  so  much 
of  the  act  of  1789,  as  declares,  that  pilots  shall  continue  to  be 
regulated  in  conformity,  "  with  such  laws  as  the  States  may  re- 
spectively hereafter  enact  for  the  purpose,  until  further  legisla- 
tive provision  shall  be  made  by  Congress  "  ? 

If  the  States  were  divested  of  the  power  to  legislate  on  this 
subject  by  the  grant  of  the  commercisd  power  to  Congress,  it  is 

Elain  this  act  could  not  confer  upon  them  power  thus  to  legis- 
ite.  If  the  Constitution  excluded  the  States  from  making  any 
law  regulating  commerce,  certainly  Congress  cannot  regrant,  or 
in  any  manner  reconvey  to  the  States  that  power.  And  yet  this 
act  01 1789  gives  its  sanction  only  to  laws  enacted  by  the  States. 
This  necessarily  implies  a  constitutional  power  to  legislate ;  for 
onlv  a  rule  created  by  the  sovereign  power  of  a  State  acting  in 
its.  legislative  capacity,  can  be  deemed  a  law,  enacted  by  a  State ; 
and  if  the  State  has  so  limited  its  sovereign  power  that  it  no  longer 
extends  to  a  particular  subject,  manifesliy  it  cannot,  in  any  proper 
sense,  be  said  to  enact  laws  thereon.  Entertaining  these  views 
we  are  brought  directly  and  unavoidably  to  the  consideration  of 
the  question,  whether  the  grant  of  the  commercial  power  to 
Congress,  did  per  se  deprive  the  States  of  all  power  to  regulate 
pilots.  This  question  has  never  been  decided  by  this  court,  nor, 
m  our  judgment,  has  any  case  depending  upon  all  the  consider- 
ations which  must  govern  this  one,  come  before  this  court  The 
grant  of  commercial  power  to  Congress  does  not  contain  any 
terms  which  expressly  exclude  the  States  from  exercising  an  au- 
thority over  its  subject-matter.  If  they  are  excluded  it  must  be 
because  the  nature  of  the  power,  thus  granted  to  Congress,  re- 
quires that  a  similar  authority  should  not  exist  in  the  S^tes.  K 
it  were  conceded  on  the  one  side,  that  the  nature  of  this  power, 
like  that  to  legislate  for  tiie  District  of  Columbia,  is  absolutely 
and  totally  repugnant  to  the  existence  of  similar  power  in  the 
States,  probably  no  one  would  deny  that  the  grant  of  the  power 
to  Congress,  as  effectually  and  perfectly  excludes  the  States 
from  all  future  legislation  on  the  subject,  as  if  express  words  had 
been  used  to  exclude  them.  And  on  the  other  hand,  if  it  were 
admitted  that  the  existence  of  this  power  in  Congress,  like  the 
power  of  taxation,  is  compatible  with  the  existence  of  a  similar 
power  in  the  States,  then  it  would  be  in  conformity  with  the 
contemporary  exposition  of  the  Constitution,  (Federalist,  No.  32,) 
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and  with  the  judicial  constraction,  given  from  time  to  tim^  by 
this  CO  art,  after  the  most  deliberate  consideration,  to  hold  that  the 
mere  grant  of  such  a  power  to  Ck>ngre8s,  did  not  imply  a  prohibi- 
tion  on  the  States  to  exercise  the  same  power ;  that  it  is  not  the 
mere  existence  of  such  a  power,  but  its  exercise  by  Ck>ngress, 
which  may  be  incompatible  with  the  exercise  of  the  same  power 
by  the  States,  and  that  the  States  may  legislate  in  the  absence 
of  congressional  regulations.  Sturges  v.  Crowninshield,  4  Wheat 
193 ;  Moore  v.  Houston,  5  Wheat  1 ;  Wilson  v.  Blackbird  Creek 
Co.  ?  Peters,  261. 

The  diversities  of  opinion,  thei^fore,  which  have  existed  on 
this  subject,  have  arisen  from  the  different  views  taken  of  the 
nature  of  this  power.  But  when  the  nature  of  a  power  like  this 
is  spoken  of,  when  it  is  said  that  the  nature  of  the  power  re- 
quires that  it  should  be  exercised  exclusively  by  Congress,  it 
must  be  intended  to  refer  to  the  subjects  of  that  power,  and  to 
say  they  are  of  such  a  nature  as  to  require  exclusive  legislation 
by  Congress.  Now  the  power  to  regulate  commerce,  em- 
braces a  vast  field,  containing  not  only  many,  but  exceedingly 
various  subjects,  quite  unlike  in  their  nature ;  some  imperatively 
demanding  a  single  uniform  rule,  operating  equally  on  the  com- 
merce of  the  United  States  in  every  port ;  and  some,  like  the 
subject  now  in  question,  as  imperatively  demanding  that  div^- 
sity,  which  alone  can  meet  the  local  necessities  of  navigation. 

Either  absolutely  to  affirm,  or  deny  that  the  nature  of  this 
power  requires  exclusive  legislation  by  Congress,  is  to  lose 
sight  of  the  nature  of  the  subjects  of  this  power,  and  to  assert 
concerning  all  of  them,  what  is  really  applicable  but  to  .a  part 
Whatever  subjects  of  this  power  are  in  their  nature  national, 
or  admit  only  of  one  uniform  system,  or  plan  of  regulation,  may 
justly  be  said  to  be  of  mch  a  nature  as  to  require  exclusive  le- 
gislation by  Congress.  That  this  cannot  be  affirmed  of  laws  for 
the  regulation  of  pilots  aiKl  pilotage  is  plain.  The  act  of  1789 
.  contains  a  clear  and  authoritative  declaration  by  the  first  Con- 
gress, that  the  nature  of  thi^  subject  is  such,  that  until  Congress 
should  find  it  necessarv  to  exert  its  power,  it  should  be  left  to 
the  legislation  of  the  States;  that  it  is  local  and  not  national; 
that  it  is  likely  to  be  the  best  provided  for,  not  by  one  system, 
car  plan  of  regulations,  but  by  as  many  as  the  legislative  discre- 
tion of  the  several  States  should  deem  applicable  to  the  local 
peculiarities  of  the  ports  within  their  limits. 

Viewed  in  this  light,  so  much  of  this  act  of  1789  as  declares 
that  pilots  shall  continue  to  be  regulated  "  by  such  laws  as  the 
States  may  respectively  hereafter  enact  for  that  purpose,"  instead 
of  being  held  to  be  inoperative,  as  an  attempt  to  confer  on  the 
States  a  power  to  legislate,  of  which  the  Constitution  ha^  de- 
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prived  th^m,  is  allowed  an  appropriate  and  important  significa- 
tion. It  manifests  the  understanding  of  Congress,  at  the  out- 
set of  the  government,  that  the  nature  of  this  subject  is  not 
such  as  to  require  its  exclusive  legislation.  The  practice  of  the 
States,  and  of  the  national  government,  has  been  in  conformity 
with  this  declaration,  from  the  origin  of  the  national  govern- 
ment to  this  time ;  and  the  nature  of  the  subject  when  examined, 
is  such  as  to  leave  no  doubt  of  the  superior  fitness  and  propriety, 
not  to  say  the  absolute  necessity,  of  different  systems  of  regula- 
tion, drawn  from  local  knowledge  and  experience,  and  conformed 
to  local  wants.  How  then  can  we  say,  that  by  the  mere  grant 
of  power  to  restate  commerce,  the  States  are  deprived  of  afi  the 
power  to  legislate  on  this  subject,  because  from  the  nature  of  the 
power  the  legislation  of  CongceaB  must  be  exclusive.  This 
would  be  to  affirm  that  the  nature  of  the  power  is  in  any  case, 
something  different  from  the  nature  of  the  subject  to  wmch,  in 
such  case,  the  power  extends,  and  that  the  nature  of  the  power 
necessarily  demands,  in  aU  cases,  exclusive  legislation  by  Con- 
gress, while  the  nature  of  one  of  the  subjects  of  that  power,  not 
only  does  not  require  such  exclusive  legislation,  but  may  be  best 
provided  for  by  many  different  systems  enacted  by  the  States,  in 
conformity  with  the  circumstances  of  the  ports  within  their  limits. 
In  construing  an  instrument  designed  for  the  formation  of  a  go- 
vernment, and  in  determining  the  extent  of  one  of  its  important 
grants  of  power  to  legislate,  we  can  make  no  such  di3tinction 
between  the  nature  of  the  power  and  the  nature  of  the  subject 
on  which  that  power  was  intended  practically  to  operate,  nor  con- 
sider the  grant  more  extensive  by  affirming  of  the  power,  what 
is  not  true  of  its  subject  now  in  question. 

It  is  the  opinion  of  a  majority  of  the  court  that  the  mere  grant 
to  Congress  of  the  power  to  regulate  commerce,  did  not  deprive 
the  States  of  power  to  regulate  pilots,  and  that  although  Con- 
gress has  legislated  on  this  subject,  its  legislation  manifests  an 
mtention,  with  a  single  exception,  not  to  regulate  this  subject, 
but  to  leave  its  regulation  to  the  several  States.  To  these  pre- 
cise questions,  which  are  all  we  are  called  on  to  decide,  this  opi- 
nion must  be  understood  to  be  confined.  It  does  not  extend  to 
the  question  what  other  subjects,  under  the  commercial  power, 
are  within  the  exclusive  control  of  Congress,  or  may  be  regu- 
lated by  the  States  in  the  absence  of  ail  con^ssional  legislation; 
nor  to  the  general  question  how  far  any  regulation  of  a  subject 
by  Congress,  may  be  deemed  to  operate  as  an  exclusion  of  all 
legislation  by  the  States  upon  the  same  subject  We  decide  the 
precise  questions  before  us,  upon  what  we  deem  sound  princi- 
ples, applicable  to  this  particular  subject  in  the  state  in  which 
the  legislation  of  Congress  has  left  it    We  go  no  fiirthen 
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We  have  not  adverted  to  the  practical  conseqaences  of  hold- 
ing that  the  States  possess  no  power  to  legislate  for  the  regula- 
tion of  pilots,  though  in  onr  apprehension  these  would  be  of  the 
most  serious  importance.  For  more  than  sixty  years  this  sub- 
ject has  been  acted  on  by  the  States,  and.  the  systems  of  some 
of  them  created  and  of  others  essentially  modined  during  that 
period.  To  hold  that  pilotage  fees  and  penalties  demanded  and 
received  during  that  time,  have  been  illegally  exacted,  under 
color  of  void  laws,  would  work  an  amount  of  mischief  which  a 
clear  conviction  of  constitutional  duty,  if  entertained,  must  force 
us  to  occasion,  but  w^hich  could  be  viewed  by  no  just  mind  with- 
out deep  regret.  Nor  would  the  mischief  be  limited  to  the  past 
If  Congress  were  now  to  pass  a  law  adopting  the  existing  State 
laws,  if  enacted  without  authority,  and  in  violation  of  the  Con- 
stitution, it  would  seem  to  us  to  be  a  new  and  questionable  mode 
of  legislation. 

K  the  grant  of  commercial  power  in  the  Constitution  has  de* 
prived  the  States  of  all  power  to  legislate  for  the  regulation  of 
pilots,  if  their  laws  on  this  subje^  are  mere  usurpations  upon 
the  exclusive  power  of  the  general  government,  and  utterly  void, 
it  may  be  doubted  -whether  Congress  coidd,  with  propriety,  re- 
cognize them  as  laws,  and  adopt  them  as  its  own  acts ;  and  how 
are  the  legislatures  of  the  States  to  proceed  in  future,  to  watch 
over  and  amend  these  laws,  as  the  progressive  wants  of  a  grow- 
ing commerce  will  require,  when  the  members  of  those  legisla- 
tures are  made  aware  that  they  cannot  legislate  on  this  subject 
without  violating  the  oaths  they  have  taken  to  support  the  Con- 
stitution of  the  United  States  ? 

We  arc  of  opinion  that  this  State  law  was  enacted  by  virtue 
of  a  power,  residing  in  the  State  to  legislate ;  that  it  is  not  in 
conflict  with  any  law  of  Congress;  that  it  does  not  interfere 
with  any  system  which  Congress  has  established  by  making 
regulations,  or  by  intentionally  leaving  individuals  to  their  own 
unrestricted  action  ;  that  this  law  is  therefore  valid,  and  the  judg- 
ment of  the  Supreme  Court  of  Pennsylvania  in  each  case  must 
be  afiirmed. 

Mr.  Justice  McLean  and  Mr.  Justice  Wayne  dissented ;  and 
Mr.  Justice  Daniel,  although  he  concurred  in  the  judgoient  of 
the  court,  yet  dissented  from  its  reasoning. 

Mr.  Justice  McLEAN. 

It  is  with  regret  that  I  feel  myself  obliged  to  dissent  from  the 
opinion  of  a  majority  of  my  brethren  in  this  case. 

As  expressing  my  views  on  the  question  involved,  I  will  copy 
a  few  sentences  from  the  opinion  of  Chief  Justice  Marshall  in 
the  opinion  in  Gibbons  v.  Ogden.    *'  It  has  been  said,"  says  that 
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illustrious  judge,  '<  that  the  act  of  August  7th,  1789,  acknowledges 
a  concurrent  power  in  the  States  to'  regulate  the  conduct  of 
pilots,  and  hence  is  inferred  an  admission  of  their  concurrent 
right  with  Congress  to  regulate  commerce  with  foreign  nations 
and  amongst  the  States."  ^'  But  this  inference  is  not,  we  thinks 
justified  by  the  fact 

^<  Although  Congress," he  continues, ''cannot  enable  a  State  to. 
legislate,  Congress  may  adopt  the  provisions  of  a  State  on  any 
subject  When  the  government  of  the  Union  was  brought  into 
existence,  it  found  a  system  for  the  regulation  of  its  pilots  in^full 
force  in  every  State.  The  €tct  which  has  been  mentioned,  adopts 
this  system,  and  gives  it  the  same  validity  as  if  its  provisions 
had  been  specially  made  by  Congress.  But  the  act,  it  may  be 
said,  is  prospective  also,  dnd  the  adoption  of  laws  to  be  in  future 
presupposes  the  right  in  the  niaker  to  legislate  on  the  subject" 

«  The  act  unquestionably  manifests  an  intention  to  leave  this 
subject  entirely  to  the  States,  until  Congress  should  think  pro- 
per to  interpose ;  but  the  very  enactment  of  such  a  law  indicates 
an  opinion  that  it  was  necessary ;  that  the  existing  system  would 
.  not  be  applicable  to.  the  new  state  of  things,  unless  expressly 
applied  to  it  by  Congress.  But  this  section  is  confined  to  pilots 
within  the  bays,  inlets,  rivers,  harbors,  and  ports  of  the  United 
States,  which  are,  of  course,  in  whole  or  in  parf^  also  within  the 
limits  of  some  p$urticular  State.  The  acknowledged  power  of 
a  State  to  regulate  its  police,  its  domestic  trade,  and  to  govern 
its  own  citizens,  may  enable  it  to  legislate  on  tiiis  subject,  to  a 
considerable  extent ;  and  the  adoption  of  its  system  by  Congress, 
and  the  application  of  it  to  the  whole  subject  of  commerce,  does 
not  seem  to  the  court  to  imply  a  right  in  the  States  so  to  apply 
it  of  their  own  authority.  But  the  adoption  of  the  State  systen) 
being  temporary,  being  only,  "  until  further  legislative  provision 
shall  be  made  by  Confi[ress,"  shows  conclusively,  an  opinion  that 
Congress  could  control  the  whole  subject,  and  might  adopt  the 
system  of  the  States  or  provide  one  of  its  own." 

Why  did  Congress  pass*  the  act  of  1789,  adopting  the  pilot- 
laws  of  the  respective  States  ?  Laws  they  unquestionably  were, 
having  been  enacted  by  the  States  before  the  adoption  of  the 
Constitution.  But  were  they  laws  under  the  Constitution?  If 
they  bad  been  so  considered  l>y  Congiress,  they  would  not  have 
been  adopted  by  a  special  act  There  is  believed  to  be  no  in- 
stance in  the  legislation  of  Congress,  where  a  State  law  has  been 
adopted,  which,~befc[re  its  adoption,  applied  to  federal  powers. 
To  suppose  such  a  case,  would  be  an  imputation  of  ignorance 
as  to  federal  powers,  least  of  all  chargeable  against  the  men  who 
formed  the  Constitution  and  who  best  understood  it 

Congress  adopted  the  pilot-laws  of  the  States,  because  it  was 
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well  nnderstoodi  they  oonld  have  had  no  force,  as  regolationB  of 
foreign  commerce  or  of  commerce  among  the  States,  if  not  so 
adopted.  By  their  adoption  they  were  made  acts  of  Ck>ngre88, 
and  ever  since  they  have  been  so  considered  and  enforced. 

Each  State  regulates  the  commerce  within  its  limits ;  which 
is  not  within  the  range  of  federal  powers.  So  fer,  and  no  farther 
conld  eifect  have  been  given  to  the  pilot  laws  of  the  States,  un- 
der the  Constitution.  But  those  laws  were  only  adopted  ^  until 
further  legislative  provisions  shall  be  made  by  Congress." 

This  snows  that  Congress  claimed  the  whole  commercial 
power  on  this  subject,  by  adopting  the  pilot  laws  of  the  States, 
making  them  acts  of  Congress;  and  also  by  declaring  that  the 
adoption  was  only  until  some  further  legislative  provision  could 
be  made  by  Congress. 

Can  Congress  annul  the  acts  of  a  State  passed  within  its  ad- 
mitted soverei^ty?  No  one,  I  suppose,  could  sustain  such  a 
proposition.  State  sovereignty  cai\  neither  be  enlarged  nor 
diminished  by  an  act  of  Congress.  It  is  not  known  that  Con- 
gress )«as  ever  claimed  such  a  power. 

If  the  States  had  not  the  power  to  enact  pilot  laws,  as  con- 
nected with  foreign  commerce,  in  1789,  when  did  they  get. it? 
It  is  an  exercise  of  sovereign  jpower  to  legislate.  In  this  respect 
the  Constitution  is  the  same  now  as  in  1789,  and  also  the  power 
of  a  State  is  the  same.  Whence,  then,  this  enlargement  of  State 
power.  Is  it  derived  from  the  act  of  1789,  that  pilots  shall  con- 
tinue to  be  regulated  '<  in  conformity  with  such  laws  as  the  States 
may  respectively  hereafter  enact"  ?  In  the  opinion  of  the  Chief 
Justice,  above  cited,  it  is  said.  Congress  may  adopt  the  laws  of  a 
State,  but  it  cannot  enable  a  State  to  legislate.  In  other  words, 
it  cannot  transfer  to  a  State  legislative  powers.  And  the  court 
also^ay  that  the  States  cannot  ^PP^y  ^^^  P^c>t  laws  of  their  own 
authority.  We  have  here,  then,  the  deliberate  action  of  Con- 
gress, showing  that  the  States  have  no  inherent  power  to  pass 
these  laws,  which  is  affirmed  by  the  opinion  of  this  court. 

Ought  not  this  to  be  considered  as  settling  this  question  ? 
What  more  of  authority  can  be  brought  to  bear  upon  it  ?  But 
it  is  said  that  Congress  is  incompetent  to  legislate  on  this  sub- 
ject. Is  this  so?  Did  not  Congress,  in  1789,  legislate  on  the 
subject  by  adopting  the  State  laws,  and  may  it  not  do  so  a^n  ? 
Was  not  that  a  wise  and  politic  act  of  legislation  ?  This  is  ad- 
mitted. But  it'  is,  said  that  Confess  cannot  legislate  on  this 
matter  in  detail.  The  act  of  1789  shows  that  it  is  unnecessary 
fbr  Congress  so  to  legislate.  A  single  section  covers  the  whole 
legislation  of  the  States,  in  regard  to  pilots.  Where,  then,  is  the 
necessity  of  recognizing  this  power  to  exist  in  the  States  ?  There 
18  no  such  necessity ;  and  if  there  were,  it  would  not  make  the 
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act  of  the  State  constitutional ;  for  it  is  admitted  that  the  power 
is  in  Congress. 

That  a  State  may  regulate  foreign  commerce,  or  commerce 
among  the  States,  is  a  doctrine  which  has  been  advanced  by  in- 
dividual judges  of  this  court;  but  never  before,  I  believe,  has 
such  a  power  been  sanctioned  by  the  decision  of  this  court  In 
this  case,  the  power  to  regulate  pilots  is  admitted  to  belong  to 
the  commercial  power  of  Congress ;  and  yet  it  is  held,  that  a 
State,  by  virtue  of  its  inherent  power,  may  regulate  the  subject, 
until  such  regulation  shall  be  annulled  by  Congress.  This  is 
the  principle  established  by  this  decision.  Its  language  is 
guarded,  in  order  to  apply  the  decision  only  to  the  case  before 
the  court  But  such  restrictions  can  never  operate,  so  as  to  ren- 
der the  principle  inapplicable  to  other  cases.  And  it  is  in  this 
light  that  the  decision  is  chiefly  to  be  regretted.  The  power  is 
recognized  in  the  State,  because  the  subject  is  more  appropriate 
for  State  than  Federal  action ;  and  consequently,  it  must  be  pre- 
sumed the  Constitution  cannot  have  intended  to  inhibit  State 
action.  This  is  not  a  rule  by  which  the  Constitution  is  to  be 
construed  It  can  receive  but  little  support  from  the  discussions 
which  took  place  on  the  adoption  of  the  Constitution,  and  none 
at  all  from  the  earlier  decisions  of  this  court 

It  will  be  found  that  the  principle  in  this  case,  if  carried  out, 
will  deeply  affect  the  commercial  prosperity  of  the  country.  If 
a  State  has  power  to  regulate  foreign  commerce,  such  regulation 
must  be  held  valid,  untu  Congress  shall  repeal  or  annul  it  But 
the  present  case  goes  further  than  this.  Congress  regulated  pilots 
by  the  act  of  1789,  which  made  the  acts  of  the  State,  on  that 
subject,  the  acts  of  Congress.  In  1803,  Permsylvania  passed  the 
law  in  question,  which  materially  modified  the  act  adopted  by 
Congress;  and  this  act  of  1803  is  held  to  be  constitutional 
This,  then,  asserts  the  right  of  a  State,  not  only  to  regulate 
foreign  commerce,  but  to  modify,  and,  consequently,  to  repeal  a 
prior  regulation  of  Congress.  Is  there  a  mistake  in  this  state- 
ment ?  There  is  none,  if  an  adopted  act  of  a  State  is  thereby 
made  an  act  of  Congress,  and  if  the  regulation  of  pilots,  in  re- 
gard to  foreign  commerce,  be  a  regulation  of  commerce.  The 
latter  position  is  admitted  in  the  opinion  of  the  court,  and  no 
one  will  controvert  the  former.  I  speak  of  the  principle  of  the 
opinion,  and  not  of  the  restricted  application  given  to  it  by  the 
learned  judge  who  delivered  it 

The  noted  Blackbird  Creek  case  shows  what  little  influence 
the  facts  and  circumstances  of  a  case  can  have  in  restraining 
the  principle  it  is  supposed  to  embody. 

Elow  can  the  unconstitutional  acts  of  Louisiana,  or  of  any 
other  State  which  has  ports  on  the  Mississippi,  or  the  Ohio,  or 
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on  any  of  our  other  rivers,  be  corrected,  without  the  action  of 
Congress?  And  when  Congress  shall  act,  the  State  has  only  to 
change  its  ground,  in  order  to  enact  and  enforce  its  regulations. 
Louisiana  now  imposes  a  duty  upon  vessels  for  mooring  in  the 
river  opposite  the  city  of  New  Orleans,  which  is  called  a  levee 
tax,  ancl  which,  on  some  boats  performing  weeklv  trips  to  that 
city,  amounts  to  from  $3,000  to  $4,000  annually.  What  is 
there  to  prevent  the  thirteen  or  fourteen  States  bordering  upon 
the  two  rivers  first  named,  from  regulating  navigation  on  those 
rivers,  although  Congress  may  have  regulated  the  same  at  some 
prior  period  ?  I  speak  not  of  the  effect  of  this  doctrine  theoreti- 
cally in  this  matter,  but  practically.  And  if  the  doctrine  be 
true^  how  can  this  court  say  that  such  regulations  of  commerce 
are  invalid?  If  this  doctrine  be  sound,  the  passenger  cases  were 
erroneously  decided.  In  those  cases  there  was  no  direct  conflict 
between  the  acts  of  the  States  taxing  passengers  and  the  acts  of 
Congress. 

From  this  race  of  legislation  between  Congress  and  the  States, 
and  between  the  States,  if  this  principle  be  maintained,  will  arise 
a  conflict  similar  to  that  which  existed  before  the  adoption  of 
the  Constitution.  The  States  favorably  situated,  as  Louisiana, 
may  levy  a  contribution  upon  the  commerce  of  other  States, 
which  shall  be  sufficient  to  meet  the  expenditures  of  the  States. 

The  application  of  the  money  exacted  under  this  act  of  Penn- 
sylvania, it  is  said,  shows  that  it  is  not  raised  for  revenue.  The 
application  of  the  money  cannot  be  relied  on  as  showing  an  act 
of  a  State  to  be  constitutional.  If  the  State  has  power  to  pass 
the  act  it  may  apply  the  money  raised  in  its  discretion. 

I  think  the  charge  of  half-pilotage  is  correct  under  the  circum- 
stances, and  I  only  object  to  the  power  of  the  State  to  pass  the 
law.  Congress,  to  whom  the  subject  peculiarly  belongs,  should 
have  been  applied  to,  and  no  doqbt  it  would  have  adopted  the 
act  of  the  State. 

Mr.  Justice  DANIEL. 

I  agree  with  the  majoritv  in  their  decision,  that  the  judgments 
of  the  Supreme  Court  of  Peimsylvania  in  these  cases,  should  be 
affirmed,  though  I  cannot  go  with  them  in  the  process  or  argu- 
ment by  which  their  conclusion  has  been  reached.  The  power 
and  the  practice  of  enacting  pilot-laws,  which  has  been  exercised 
by  the  States  from  the  very  origin  of  their  existence,  although  it  is 
one  in  some  degree  connected  with  commercial  intercourse,  does 
not  come  essentially  and  regularly  within  that  power  o(  com- 
mercial regulation  vested  by  the  Constitution  in  Congress,  aod 
which  by  the  Constitution  must,  when  exercised  by  Congress, 
be  enforced  with  perfect  equality,  and  without  any  kind  of  dis- 
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crimination,  local  or  otherwise,  in  its  application.  The  power 
delegated  to  Congress  by  the  Constitution  relates  properly  to  the 
terms  on  which  commercial  engagements  may  be  prosecuted ; 
the  character  of  the  articles  which  they  may  embrace ;  the  per- 
mission or  terms  according  to  which  they  may  be  introduced ;  and 
do  not  necessarily  nor  even  naturally  extend  to  the  means  of 
precaution  and  safety  adopted  within  the  waters  or  limits  of  the 
States  by  the  authority  of  the  latter  for  the  preservation  of  ves- 
sels and  cargoes,  and  the  lives  of  navigators  or  passengers. 
These  last  subjects  are  essentially  local — they  must  depend 
upon  local  necessities  which  call  them  into  existence,  must  dif- 
fer according  to  the  degrees  of  that  necessity.  It  is  admitted,  on 
all  hands,  that  they  cannot  be  uniform  or  even  general,  but  must 
vary  so  as  to  meet  the  purposes  to  be  accomplished.  They 
have  no  connection  with  contract,  or  traffic,  or  with  the  permis- 
sion to  trade  in  any  subject,  or  upon  any  conditions.  They  be- 
long to  the  same  conservative  power  which  undertakes  to  guide 
the  track  of  the  vessel  over  the  rocks  or  shallows  of  a  coast,  or 
river ;  whifch  directs  her  mooring  or  her  position  in  port,  for  the 
safety  of  life  and  property,  whether  in  reference  to  herself  or  to 
other  vessels,  their  cargoes  and  crews,  which  for  security  against 
pestilence  subjects  vessels  to  quarantine,  and  may  order  the 
total  destruction  of  the  cargoes  they  contain.  This  is  a  power 
which  is  deemed  indbpensable  to  the  safety  and  existence  of 
every  community.  It  may  well  be  made  a  question,  therefore, 
whether  it  could,  under  any  circumstances,  be  surrendered ;  but 
certainly  it  is  one  which  cannot  be  supposed  to  have  been  given  by 
mere  implication,  and  as  incidental  to  another,  to  the  exercise  of 
which  it  is  not  indispensable.  It  is  hot  just  nor  philosophical 
to  argue  from  the  possibility  of  abuse  against  the  rightful  exist- 
ence of  this  power  in  the  States ;  such  an  argument  woidd,  if 
permitted,  go  to  the  overthrow  of  all  power  in  either  the  States 
or  in  the  federal  government,  since  there  is  no  power  which 
may  not  be  abused.  The  true  question  here  is,  whether  the 
power  to  enact  pilot-laws  is  appropriate  and  necessary,  or  rather 
most  appropriate  and  necessary  to  the  State  or  the  federal  go- 
vernments. It  being  conceded  that  this  power  has  been  exercised 
by  the  States  from  their  very  dawn  of  existence ;  that  it  can  be 
practically  and  beneficially  applied  by  the  local  authorities  only ;  it 
b^ing  conceded,  as  it  must  be,  that  the  power  to  pass  pilot-laws, 
as  such,  has  not  been  in  any  express  terms  delegated  to  Con- 
gress, and  does  not  necessarily  conflict  with  the  right  to  esta- 
blish commercial  regulations,  I  am  forced  to  concluae  that  this 
is  an  original  and  inherent  power  in  the  States,  and  not  one  to 
be  merely  tolerated,  or  held  subject  to  the  sanction  of  the  fede- 
ral government. 
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Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  re- 
oord  from  the  Supreme  Court  of  Pennsylvania,  for  the  Eastern 
District,  and  was  argued  by  counsel.  On  consideration  whereof, 
it  is  now  here  ordered  and  adjudged  by  this  court,  that  the  judg- 
ment of  the  said  Supreme  Court  in  this  cause  be,  and  the  same 
is  hereby,  affirmed,  with  costs. 


3ABnjEL  Smyth  v.  Strader,  Pevine,  &  Co. 

If  a  writ  of  enor  does  not  set  oat  the  names  of  all  the  parties  to  the  judgment  of  the 
Circuit  Courti  the  case  will  be  dismissed. 

This  was  a  writ  of  error  from  the  Southern  District  of  Ala 
bama. 

Mr.  Pryor^  counsel  for  the  defendants  in  error,  moved  the 
court  to  dismiss  the  case,  on  the  ground  that  the  writ  of  erroi 
does  not  contain  the  names  of  the  parties  to  the  judgment  sel 
out  in  the  record. 

Whereupon,  the  court  passed  the  following  order : 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  re- 
cord from  the  Cu'cuit  Court  of  the  United  States  for  the  South- 
ern District  of  Alabama,  and  it  appearing  to  the  court  here  that 
this  writ  of  error  is  vicious  and  defective,  inasmuch  as  it  does 
not  set  out  the  names  of  all  the  parties  to  the  judgment  of  the 
Circuit  Court,  it  is  thereupon,  on  the  motion  of  Mr.  PryoTy  of 
counsel,  for  the  defendants  in  error,  now  here  ordered  and  ad- 
judged by  this  court,  that  this  cause  be,  and  the.  same  is  hereby, 
dismissed,  with  costs. 


Union  Bank  of  Louisiana,  Complainants  and  Appellants, 
V.  JosiAH  S.  Stafford  and  Jeannetta  Kibkland,  his  wife. 
Defendants. 

^e  25th  section  of  the  law  of  Louisiana  incorporating  the  Union  Bank  of  Louisiana 
declares  that  in  all  hypothecary  contracts  and  obligations  entered  into  by  any  mu^ 
Tied  individual  with  the  hank,  it  shidl  bo  lawful  for  the  wife  to  unite  with  him ;  and 
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in  mich  case  the  property  of  the  wife,  iriiether  dotal  or  of  any  other  deecription, 
diall  be  affected  hy  the  contract 

Where  a  wife  nnited  with  her  hatband  m  mortgaging  property  to  the  bank,  die  mort- 
gage was  good  nnder  this  danse. 

A  sale  of  the  mortgaged  property  for  a  tweWe  months*  bond  nnder  an  order  of  seixore 
and  sale  was  not  a  novation  or  extingoishment  of  the  original  mortgage. 

Where  the  mortgage  is  payable  by  instalments,  some  of  wmdi  were  not  due  at  the 
filing  of  the  bill,  the  statute  of  limitations  ?nll  not  apply.  The  possession  of  the 
mortgagor  was  not  adverse  to  the  mortgagee. 

Where  ott^r  parties  had  a  nominal  interest  as  defendants,  and  resided  beyond  the 
jurisdiction  of  the  court,  it  was  error  in  the  Circuit  Court  to  dismiss  the  biU  because 
they  were  not  made  parties.  Under  the  act  of  Congress  of  1839,  the  court  should 
have  gone  on  to  decree  against  the  actual  defendants ;  and  in  this  case  all  who 
have  a  beneficial  interest  are  in  court 

This  was  an  appeal  from  the  District  Court  of  the  United 
States  for  the  District  of  Texast 

The  facts  are  set  forth  in  the  opinion  of  the  court,  to  which 
the  reader  is  refeired. 

It  was  argued  by  Mr.  Hale  and  Mr.  Coze  for  the  appellants, 
and  Mr.  Harris  for  the  appellees. 

The  points  made  by  the  appellants'  counsel  were  the  fol- 
lowing:— 

IV,  The  matters  of  defence  set  up  by  Mrs.  Stafford  are  not 
sufficient  to  prevent  this  court  from  pronouncing  a  decree 
against  her.  The  first  of  her  defences  consists  of  the  bar  of  the 
statute  of  limitations  of  Texas,  passed  Feb.  5, 1841,  which  pro- 
vides '<that  all  actions  of  debt  grounded  upon  any  contract  in 
writing  shall  be  commenced  and  sued  within  four  years  next 
after  the  cause  of  such  action  accrued  and  not  after,"  and  "  that 
if  any  person  against  whom  there  is  or  shall  be  cause  of  action, 
is  or  shall  be  without  the  limits  of  this  republic  at  the  time  of 
the  accruing  of  such  action,  or  at  any  time  during  which  the 
same  might  have  been  maintained,  then  the  person  entitled  to 
such  action  shall  be  at  liberty  to  bring  the  same  against  such 
person  or  persons  after  his  or  their  return  to  the  republic,  and 
the  time  of  such  persons'  absence  shall  not  be  accounted,  or 
taken  as  a  part  of  the  time  limited  by  this  act.  Hartley's  Dig. 
sects.  2377,  2395. 

1.  This  plea  is  not  applicable  to  an  equitable  demand  of  this 
nature.  The  debt  may  be  barred,  and  yet  the  right  to  fore- 
close subsist.  Bank  of  Metropolis  v.  Guttschlick,  14  Pet.  20, 32 ; 
Thayer  v.  Mann,  19  Pick.  636;  Baldwin  i/;. Norton,  2  Conn.  R. 
163;  Clark  v.  Bull's  Ex'r.  2  Root,  329;  1  Powell  on  Mort.  392 
a,  396  b ;  Angell  on  Lim.  494,  note  1 ;  Elmendorf  v.  Taylor,  10 
Wheat.  152 ;  Case  of  Cholmondeley  v.  Clinton,  explained  by 
Stewart  v.  Nichols,  1  Tamlyn,  207. 

2.  The  fact  that  the  bill  was  filed  within  four  years  after  the 
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removal  of  the  defendants  to  Texas,  is  snfficient  of  itself  to 
remove  the  bar;  and  the  language  of  the  23d  section  of  the  act 
has  always  hitherto  beenconstraed  to  apply  to  strangers.  South- 
erst  V.  Graeme,  3  Wills,  145;  5  Bac  Ab.  236 ;  Dwight  v.  Clark, 
7  Mass.  518;  Bulger  v.  Roche,  11  Pick.  39,  40;  Little  v.  Blunt, 
.16  Id.  363 ;  Ruggles  v,  Keder,  3  Johns.  257;  Chomqua  v.  Ma* 
son,  1  Gall.  344,  346;  Estis  v.  Rawlins,  5  How.  Miss.  258; 
'Hysinger  v.  Baltzell,  3  Gill  &  Johns.  158;  Sissons  v.  Bicknell,  6 
N.  Hamp.  557;  Dunning  v.  Chamberlin,  6  Verm.  127;  Case 
V.  Cushman,  1  Penn.  State  R.  241 ;  King  v.  Lane,  7  Mis. 
R.  241. 

3.  The  opposite  construction,  given  to  the  1st  and  22d  sections 
of  the  act  by  the  Supreme  Court  of  Texas,  wiU  not  be  followed 
by  this  court,  because  it  would  give  the  act  an  extra-territorial 
effect,  is  contrary  to  reason,  and  cannot  apply  to  cases  within  the 
chancery  jurisdiction  of  the  United  States.  And  this  court  has 
never  held  a  less  period  than  twenty  years  as  sufficient  to  bar 
the  enforcement  of  a  trust  or  equitable  demand.  Reimsdyk  v. 
Kane,  1  Gall.  380,  381;  Boyle  v.  Zacharie,  6  Pet  659;  Robin- 
son  V.  Campbell,  3  Wheat.  212 ;  United  States  v.  Howland,  4 
Id.  108;  Fletcher  et  al.  v.  Morey,  2  Story,  567;  Gordon  v. 
Hobart,  2  Sumn.  402 ;  Flagg  v.  Mann,  Id.  544 ;  Thomas  v. 
Hatch,  3  Id.  176;  Bellows  v.  Peck,  3  Story,  434;  HuAes  v. 
Edwards,  9  Wheat  489 ;  Elmendorf  v.  Taylor,  10  Id.  162 ;  Pre- 
vost  V.  Gratz,  6  Id.  481 ;  Michoud  et  al.  v.  Giroud  et  al.  4  How, 
661;  Dexter  et  al.  v.  Arnold,  1  Sumn.  110;  Gordon  et  al.  v. 
Hobart  et  al.  2  Id.  401;  Gould  v.  Gould  et  al.  3  Story,  536; 
Piatt  V.  Vattier,  1  McLean,  160j  162  ;  Rhode  Island  v.  Massa- 
chusetts,  15  Pet  233. 

4.  The  terms  of  the  obligation  and  mortgage  of  1841,  show 
that  a  new  cause  of  action  accrued  on  the  failure  to  pay  each 
successive  instalment,  as  they  became  due ;  and  such  a  cause  of 
action  did  therefore  accrue  within  four  years  before  filing  the 
bill.  1  Pothier,  Obi.  Evans,  404;  Baltimore  Turnp.  Co.  v. 
Barnes,  6  Harr.  &  J.  Rep.  57 ;  Angell  on  Lim.  105.  And  the 
running  of  the  time  was  sufficiently  interrupted  by  the  proceed- 
ings upon  the  twelve  months'  bond  of  William  M.  Stafford  against 
the  mortgaged  slaves,  in  February  and  March,  1845.  Print  R. 
350,  354,  440,  441,  444, 

5.  The  complainants  have  used  all  the  diligence  in  their  power, 
under  the  circumstances  of  the  case,  to  enforce  their  demand, 
and  are  not  culpable  for  laches. 

V.  The  defenee  of  coverture  is  also  insufficient,  because  by 
the  laws  of  Louisiana,  Mrs.  Stafford  was  authorized  to  become 
surety  for  her  husband's  debts  by  renouncing  her  privileges;  and 
by  the  charter  of  the  bank,  she  was  specially  empowered  to  do 

28* 
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SO ;  and  there  is^no  satbfactoiy  proof  of  her  separate  interest  ia 
the  property. 

Beauregard's  Ex'rs  v.  Piemas  and  wife,  1  Bfart  S94 ;  Brc^- 
nier  v.  Forstall,  3  Mart  577 ;  Cbappellon  and  wife  v.  St  Max- 
ent's  heirsy  5  Mart  167 ;  Perry  v.  Giebeau,  7  Mart  489 ;  Banks 
V.  Trndeua,  2  N.  8.  39 ;  Treme  v.  Lanaux's  Syndic,  4  N.  8. 230 ; 
Drew  V.  His  Creditors,  4  N.  S.  669;  Civ.  Co.  La.  sect  2412 ; 
Gasquet  v.  Dimitry,  9  La.  B.  586 ;  Act  of  La.  March  27, 1835; 
Bank  of  La.  v.  Farrar  and  wife,  1  Ann.  B.  49 ;  Mechanics  and 
Traders  Bank  v.  Bowley,  Ann.  R.  1847,  373;  Fairar  v.  N.  O. 
Ga».lirfit  Co.  Ann.  R- 1847,  874 ;  Bein  v.  Heath,  6  How.  223 ; 
Print  R.  309,  323,  324;  Qv.  Co.  La.  sect  2403;  Bertie  v.  Wal« 
ker,  Sherifl^  1  Rob.  431 ;  Civ.  Co.  La.  sect  2355 ;  Babin  v.  Bros- 
set,  11  La.  R.  69;  Lase  v.  Dimitry,  7  La.  R. 479. 

VL  The  defence  resting  on  the  ground  that  the  order  of  sei- 
xnre  and  sale  on  the  mortgage  of  1841^  was  a  raer^r  of  the 
debt,  is  simply  absurd ;  the  mortgage  itself  being  the  judgment, 
and  the  order  the  mere  mode  of  executing  it  Code  nr.  La. 
sect  732,  733,  734. 

VIL  The  defence  set  up  in  argument  that  the  mortgage  lien 
was  discharged  by  the  c^e  in  1843  to  William  M.  Stafford, 
cannot  be  sustained ;  because,  1st,  the  facts  are  not  pleaded  as 
constituting  such  defence  nor  for  that  object  2  Dan.  Ch.  Pr. 
815 ;  Cline  v.  Beaumont,  13  Jur.  326. 

2d.  Because  the  sale  is  not  .proved,  the  sheriff's  return  being 
fatally  defective  in  not  showing  a  compliance  with  the  Code  of 
Practice  of  Louisiana,  in  the  particulars  mentioned  in  the  objec- 
tions filed  by  the  counsel  for  the  complainants,  and  no  act  of 
sale  having  been  produced.  Patterson  v.  Gaines  and  wife,  6 
How.  601 ;  Code  Pr.  La.  sect  664,  665,  666,  667,  671,  681  682; 
Lawrence,  syndic,  v.  Bowman,  6  Rob.  21 ;  Duke  v.  Routh«  Ann. 
R.  1847,  385,  386 ;  Wright  v.  Higginbottom,  10  Rob.  30;  Code 
Pr.  La.  sect  691-698 ;  Dufour  v.  Camfrane,  11  Mart  R.  675, 
706,  709. 

3.  Because  a  sheriffs  sale  for  credit,  on  a  twelve  months'  bond 
for  the  payment  of  the  price,  caiyiot,  by  the  laws  of  Louisiana, 
or  the  Constitution  of  the  United  States,  extinguish  the  debt  or 
release  the  mortgage  lien.  Civil.  Co.  La.  sects.  2186,  2188 ;  Po- 
thier  on  ObL  Nos.  659, 564 ;  Miilenbruch,  Doct  Pand.  sect  475; 
Just  XL  29,  3 ;  Partidas,  V.  14, 15 ;  Bouillo,  syndic,  i;.  Merle  et 
aL  9  La.  R.  216,  224;  Pointz  et  al.  v.  Duplantier,  2  Mart  178, 
331 ;  WiUiams  v.  Brent,  7  N.  S.  205;  Reboul's  Heirs  v.  Behren 
et  al.  9  La.  R.  90 ;  Turner  v.  Parker  et  al.  10  Rob.  154;  Dunlap 
V.  Sims,  2  Ann.  R.  1847,  239;  Const  U.  S.  art  1,  sect  10;  and 
the  language  of  the  case  of  Ofiiit  v.  Hendsley  et  aL  9  La.  Rep.  1, 
is  readUy  explained,  and  only  applies  when  the  twehe  months' 
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bond  is  paid.  Troplong,  Comm.  de  Privileges,  ,No.  996  et  seq. 
Compared  with  Nos.  720, 721 ;  Civ.  Co.  La.  sect  3374 ;  Code  Nap. 
2180;  Dig.  XX.  6  fir.  6,  sect  1,  2  (Ulpian) ;  Mackeldey,  Mod. 
Civ.  Law,  voL  1,  399. 

VIII.  The  objection  to  the  want  of  M' Waters,  William  M. 
Btaiford,  and  Thomas,  as  parties,  is  also  unavailing,  as  their  in- 
terest is  not  sufficiently  proved,  and  they  reside  out  of  the  juris- 
diction of  the  court,  and  have  not,  although  apprised  of  the  pend- 
ing of  the  suit,  made  themselves  parties  voluntarily.  The  act  of 
Congress  of  Feb.  28, 1839,  was  intended  to  provide  for  all  such 
casei<,  and  introduces  a  more  indulgent  rule.  Answer  of  Mrs. 
Stafford,  Print  R.  122, 123;  Story,!  Eq.  PL  sect  79, 135 ;  Mallow 
r.  Hinde,  12  Wheat.  193 ;  Depositions  of  Thomas  and  M' Waters. 
Print  R.  378,  383 ;  Act  of  Congress,  Feb.  28, 1839,  Ch.  36,  sec 
1  (15  Stat  at  Large,  321);  Rides  in  Chancery,  xlvii.;  McCoy 
V.  Rhodes,  11  How.  41. 

As  to  M' Waters,  the  conveyance  in  trust  to  him  was  not 
proved,  and  the  trust  property  and  beneficiary  are  both  within 
the  jurisdiction  of  the  court ;  no  decree  is  sought  against  him 
personally. 

As  to  William  M.  Stafford,  he  has  parted  with  all  the  interest 
he  ever  had,  and  in  fact  he  possessed  none,  never  having  paid 
the  price  bid  for  the  slaves  at  the  sheriff's  sale. 

As  to  Isaac  Thomas,  he  sets  up  no  interest,  and  is  shown  to 
have  divested  himself  of  all  title.  The  Canal  Bank  appears  to 
be  the  only  party  concerned  under  Thomas's  purchase  in  1840| 
and  the  rights  of  the  two  banks^  which  are  prosecuting  their  suits 
together,  and  unite  in  holding  by  the  receiver,  the  property  in 
dispute,  may  be  settled  in  the  District  Court.  The  sale  to 
Thomas,  being  under  a  mortgage  given  by  Mrs.  Stafford  in  1836, 
when  she  was  a  minor,  is  inferior  to  the  title  of  the  complainants 
under  their  mortgage  of  1837,  ratified  in  1841,  the  ratification 
relating  back  even  against  third  parties.  Troplong,  Comm.  de 
Privileges  Nos.  495,  496,  seq. 

IX.  The  last  objection  material  to  be  noticed  is  that  no  relief 
can  be  given,  as  the  title  to  about  forty-eight  of  the  slaves  ap- 
pears to  be  in  other  persons  than  the  defendants;  and  there  is 
nothing  to  show  what  particular  slaves  are  thus  exempt  from 
the  operation  of  the  mortgage.  In  answer  to  this  we  say,  that 
the  defendants  set  up  title  to  all  the  slaves  in  themselves,  and 
cannot  avail  themselves  of  this  objection.  Also  that  the  ground 
of  the  objection  is  not  true,  since  the  mortgage  of  1837,  beinff 
ratified,  binds  the  defendants,  and  the  title  to  the  slaves  referred 
to  purchased  by  Thomas  in  1840,  is  not  shown  ever  to  have  le- 
gally passed  from  them.  If  any  party  is  interested  in  these 
slaves  it  is  the  Canal  Bank,  and  the  contending  claims  of  the 
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two  banks  may  be  decided  by  a  reference  to  a  master  in  the 
District  Court  Thomas  havine  left  the  slaves  once  claimed  by 
him  in  the  possession  of  the  defendants,  without  reasserting  his 
claim,  or  recording  his  conveyance  in  Texas,  these  slaves  fall 
^ain  within  the  mortgage  of  the  Union  Bank.  Act  of  Texas, 
Feb.  6, 1840,  sect  12;  Hartley's  Dig.  sect  2774. 

It  is  also  insisted  that  the  state  of  the  case  cannot  prevent  a 
decree,  even  upon  the  ground  taken  by  the  defendants ;  and  that 
in  any  event  this  court  would  not  dismiss  the  bill,  but  remand 
the  cause,  with  leave  to  take  further  proof,  and  to  make  parties, 
if 'necessary.  Doddridge  v.  Washington's  Ex'rs,  2  Pet  370; 
Hunt  V.  WicklifTe,  Id.  201;  Caldwefl  v.  Taggart  et  aL  4  Id. 
190. 

X.  Should  a  decree  be  rendered  for  the  appellants  in  this 
court,  they  are  clearly  entitled,  under  their  prayer  for  general 
relief,  to  the  application  of  the  hire  of  the  slaves  while  in  the 
possession  of  the  receiver,  amounting  now  to  about  $15,000,  to 
be  appropriated  to  the  satisfaction  of  the  mortgage  debt  Boone 
V.  Chiles,  10  Pet  177;  Caldwell  v.  His  Creditors,  9  La.  Rep. 
267;  Skillman  and  Wife  v.  Lacy,  6  N.  S.  62;  Hutching's  Wi- 
dow and  Heirs  v.  Johnson's  Heirs,  19  La.  Rep.  437;  Troplon^, 
Comm.  de  Pirivileges,  Nos.  404,  697,  778,  840.  2;  Expropn- 
ation  Forcee,  No.  29 ;  Proudhon,  Dom.  de  Propriete,  Nos,  92, 
96,  719;  Dig.  XX.  1  fr.  16,  sect  4;  Civ.  Code  La.  sect  46i, 
467,  637,  3148,  3371. 

Mr.  HdrriSj  for  the  appellees  contended,  that  the  court  below 
ought  not  to  have  taken  jurisdiction  of  this  cause,  because  the 
proper  and  necessary  parties  have  not  been,  and  cannot  be,  made* 
It  is  submitted  that  Isaac  Thomas,  in  his  own  right,  and  as  the 
executor  of  M.  P.  Flint,  has  an  interest  in  this  case.  The  mort- 
gage to  Thomas  and  Flint  is  anterior  to  that  of  the  bank,  and 
their  rights  and  claims  were  not  released  or  renounced  bv  what 
was  done,  but  merely  postponed.  They  only  agreed  that  the 
bank  should  have  a  preference  over  them,  but  they  have  an  ad- 
verse interest  to  that  institution,  in  adjusting  the  amount  for 
which  this  preference  shall  exist  They  have  also  the  right  to 
avail  themselves  of  any  act  of  the  bank,  or  its  agents,  since  the 
confirmatory  act  of  1841,  which  might  tend  to  defeat  the  claim 
of  the  complainants  entirely,  and  bestow  upon  them  their  ori- 
ginal preference.  For  this  purpose,  it  is  contended,  they  could 
make  any  defence  to  the  action,  resides,  the  mortgage  shows  Isaac 
Thomas  has  a  prior  claim  to  about  forty-eight  <rf  the  said  slavei^ 

Mr.  Stafford  is  also  a  proper  and  necessary  party.  He,  at  thfe 
instance  of  the  bank,  purchased  the  proper^  in  controversyi 
under  the  same  mortgage  which  the  plaintifis  are  now  endca- 
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Toring  a  second  time  to  foreclose.  This  they  aie  seeking  to  do, 
in  the  absence  of  any  allegation  in  the  bill  that  this  sale  to 
William  M.  Stafford  is  either  void  or  voidable.  The  record  not 
only  disploses  the  fact  that  the  sale  of  this  property  was,  at  the 
instance  of  the  bank,  made  to  William  M.  Stafford,  bat  that  he 
has  made  a  partial  payment  of  the  purchase-money,  and  has  re- 
ceived a  credit  therefor.  Can  the  bank  cause  the  sale  to  be 
made  ?  Can  it  subsequently  in  effect  confirm  it,  by  receiving 
(and  still  holding)  a  portion  of  the  purchase-money ;  and  can  it 
then,  in  a  court  of  equity,  treat  this  sale  as  a  mere  nullity  ?  Un* 
der  such  circumstances,  it  is  most  respectfully  submitted,  that 
William  M.  Stafford  ought  not  to  be  passed  by  as  an  unneces- 
sary party  to  this  cause. 

it  IS  conceived  to  be  not  less  obvious  that  James  A.  M' Wa^ 
ters,  the  trustee  to  whom  this  property  was  conveyed  by  William 
M.  StaffcTrd,  ought  not  to  be  regarded  as  an  unnecessary  party. 

The  first  and  third  answers  of  Mrs.  Stafford  to  the  interroga- 
tories propounded  to  her  by  the  complainant,  and  the  evidence 
of  Frey  and  Frenet  prove  that  the  obugation  and  mortgage  were 
not  given  in  consideration  of  money  loaned  by  the  bank. 

Exhibit  No.  4,  and  the  sheriff's  return,  show  that  this  mort- 
gage was  foreclosed,  and  that  William  M.  Stafford  purchased 
the  slaves  in  controversy. 

By  the  art  2412  of  the  La.  Code,  (notwithstanding  art  2256,) 
the  wife  cannot  in  any  manner  bind  herself  for  the  debts  of  her 
husband.  The  true  nature  of  the  contract,  (whatever  may  be 
its  form,)  will  be  inquired  into  under  the  laws  of  Louisiana, 
where  this  was  made  and  executed.  2d  N.  S.  Martin's 
Bep.  39;  dth  Id.  431;  7th  Id.  252;  8th  Id.  693;  9  La.  Rep. 
590;  10th  Id.  147. 

In  the  year  1824  the  Civil  Code  of  Louisiana  was  adopted  by 
the  le^slature,  and  it  went  into  effect  in  June,  1825,  containing 
the  article  2412.  This  was  but  a  reenactment  of  the  old  law. 
^t  the  same  session  of  the  legislature  the  Bank  of  Louisiana 
was  chartered.  A  clause  was  inserted  in  this  charter,  permitting 
married  women  to  become  bound  with  their  husbands  in  certain 
obligations  to  that  institution.  It  is  submitted  that  this  beiufi; 
an  exception  to  the  general  law,  should  be  strictly  construed.  A 
similar  provision  was  accorded  to  several  other  bank  charters ; 
and  in  1832  the  Union  Bank  was  created.  By  the  25th  section 
of  the  act,  it  is  provided  that  in  all  hypothecary  contracts  and  obli- 
gations entered  into  ^^  according  to  the  true  intent  and  meaning 
of  this  act,"  it  shall  be  lawful  for  the  wife  to  bind  herself  with 
her  husband,  &cc  So  she  can  only  bind  herself  in  an  hypothe- 
cary contract  made  according  to  the  intention  of  the  charter. 

The  first  class  of  these  hypothecary  contracts  was  such  as  is 
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contemplated  by  sections  2,  3,  4,  8,  and  to  these  the  25th  section 
would  apply.  But  Stafford  and  wife  not  being  stockholders,  the 
provisions  of  these  sections  cannot  be  made  to  apply  to  this 
case. 

The  next  class  to  which  the  25th  section  was  intended  to  ap- 
ply, was  hypothecary  contracts  of  the  husband  and  wife  for  the 
loan  of  money  from  the  bank.  By  the  laws  of  Louisiana,  a 
bank  cannot  loan  any  thing  but  specie  or  its  own  notes,  the  re- 
presentatives of  specie.  It  cannot  pay  out  the  notes  of  another 
bank  at  its  counter,  consequently  it  cannot  make  a  loan  of  them. 
Then,  with  much  less  propriety  could  it  be  said,  it  would  loan 
or  pay  out,  in  this  instance,  the  insolvent  obligations  of  Thomas 
Barrett  &  Co.  See  article  12  Louisiana  Code,  4th  Louisiana 
R.  57;  6th  Id.  243;  and  article  2412  of  the  code,  which  is  a 
prohibitory  law.  These,  construed  in  connection  with  the  25th 
section  oi  the  charter,  it  is  submitted  that,  under  the  laws  of 
Louisiana,  Mrs.  Stafford  was  not  bound  by  the  contract  of  1837 
or  that  of  1841. 

It  is  further  contended  that  the  original  debt  of  Stafford  and 
wife  (if  any  ever  existed)  was  extinguished  by  novation,  one  of 
the  modes  by  which  obligations  maty  become  extinct  See 
Louisiana  Code,  art  2126  and  2181,  and  notes  in  Pothier  on 
Obligations,  part  3,  chap.  2,  No.  646,  vol.  j,  339. 

The  debt  (if  any)  being  extinguished  as  prescribed  by  art 
2,126,  the  mortgage  being  only  a  security  for  its  payment,  must 
also  be  extinguished,     oee  articles  3251,  3252,  3374,  Louis- 
.iana  Code. 

If  a  debt  ever  existed  it  was  extinguished  by  novation,  accojt 
ing  to  the  provisions  of  art  2185  Louisiana  Code.  See  also 
Barrow  v.  How,  2d  N.  S.  Mart  Rep.  144,  where  a  creditor  took 
a  note  in  payment  of  an  account,  &c. ;  also,  Abat,  &c.  v.  Nolte, 
&c.,  6th  N.  S.  637,  and  Hunt  v.  Boyd  &  Co.  2d  Louisiana  R. 
Ill ;  also  art.  2185  Louisiana  Code,  and  Pothier,  No.  563,  p. 
39.  The  two  last  authorities  show,  when  taken  in  connection 
with  the  evidence  of  Mr.  Frey,  the  cashier,  and  that  of  tlie  other 
witnesses,  that  the  bank,  by  its  agreement  and  its  action  in  exe- 
cution thereof,  made  William  M.  Stafford  its  new  debtor. in  the 
place  of  J.  S.  Stafford  and  Wife,  and  thereby  discharged  the  liabi- 
lity of  the  latter.  By  agreement  tlie  purchaser  was  to  pay  by 
instalments. 

It  is  contended  that  the  sale  of  the  property  by  the  bank  to 
William  M.  Stafford,  by  virtue  of  an  execution  and  under  an 
agreement  with  the  purchaser,  that  he  was  to  give  no  secmity 
upon  his  twelve  months'  bond,  (which  the  law  required  should 
be  given,)  fully  released  the  defendants  from  all  liability  which 
might  have  existed  on  account  of  said  debt     See  3d  Robinson 
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Bep.  156 ;  case  of  Overton  v*  Ricaud,  in  Ann.  Rep.  1847,  No.  9, 
pase  805 ;  and  Ck>.  Pract  art  681. 

It  will  be  seen  by  the  testimony  of  Mr.  Frey,  that  a  payment 
was  ma^e  by  Wilham  M.  Stafford,  the  porchaser,  and  a  credit 
given  on  his  twelve  months'  bond  by  the  bank. 

When  William  M.  Stafford  became  the  purchaser  of  this  pro- 
perty, independently  of  his  special  contract  with  the  bank,  the 
law  would  have  createc?  a  new  debt  and  a  new  security.  Code 
of  Practice,  art  681.  In  case  the  new  agreement  was  not  com- 
plied with,  execution  must  have  issued  on  the  bond,  and  not  on 
the  original  mortgage.  10  Martin'is  Rep.  425 ;  Code  Prac.  art 
719,  720;  see  also  art  703,  705;  9  La.  Rep.  92;  BuUard  and 
Curry's  Dig.  435,  sect  15. 

The  record  shows  that  when  William  M .  Stafford  purchased 
the  slaves,  he  also  purchased  a  plantation,  belonging  to  J*.  S. 
Stafford  and  wife.  Upon  the  twelve  months'  bond  the  bank 
issued  an  execution,  sold  this  as  the  property  of  William  M. 
Stafford,  and  became  the  purchaser  of  it  Then  the  bank  under- 
stood William  M.  Stafford  to  be  the  debtor,  and  treated  him 
accordingly.  If  he  acquired  title  to  the  land  by  purchase  under 
this  execution,  why  did  he  not  acquire  a  title  to  the  slaves  also  ? 
They  were  purchased  at  the  same  time,  and  under  the  same  exe- 
cution.    La.  Code,  art  3252. 

But  it  is  contended,  that  though,  in  this  instance,  the  debt 
might  exist,  the  mortgage  would  b^  extinguished.  La.  Code, 
art  3374;  6th  La.  Rep.  283. 

If  the  sale  had  been  irregular  it  would  be  contended  that  the 
bank  could  not  annul  or  attack  it  For  it  was  made  at  the  in- 
stance and  under  the  directions  of  the  bank,and  that  institution, 
as  the  warrantor  of  Mr.  William  M.  Stafford,  is  bound  to  make 
his  title  valid.  La.  Code,  art  2599,  and  authorities  cited  under 
it  The  sale  on  execution  transfers  the  property  of  the  tiling  to 
the  purchaser.  La.  Code,  art  2508 ;  C.  Prac.  art  711 ;  4  La.  R. 
9, 10 ;  Martin's  Rep.  222. 

By  taking  out  execution  on  the  twelve  months'  bond  the  plain- 
tiff ratified  this  sale.     La.  Code,  arts.  2252,  2254.  .    . 

The  adjudication  of  the  sheriff  is  a  complete  sale.  La.  Code, 
arts.  2585,  2586,  2601 ;  9th  La.  R.  180 ;  Code  of  Practice,  arts. 
690-695. 

The  plaintiff  in  execution  is  the  warrantor  of  the  purchaser 
imder  it.  He  cannot  have  the  sale  made  and  then  repudiate  it 
See  La.  Code,  art  2599. 

The  bill  alleges  that  the  slaves  in  controversy  remained  in  the 
State  of  Louisiana  until  about  the  28th  February,  1845,  and  that 
the  defendants  then  unlawfully,  and  with  the  intent  to  defraud 
the  complainants  of  their  just  rights  in  the  premises,  and  of  their 
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claims,  liens,  and  privileges,  Sec  &c.,  upon  said  slaves,  fraudu- 
lently removed,  and  caused  to  be  removed,  said  slaves  from  the 
said  State  of  Louisiana  to  the  Republic  of  Texas.  ]Elecord, 
p.  161,  shows  that  said  slaves  had  been,  at  the  instance  of  the  bank, 
previously  sold  to  William  M.  Stafford.  This  is  relied  on,  in  pdrt, 
to  show  that  the  trustee  and  Mrs.  Stafford  held  suiverse  posses- 
sion of  the  sales  for  more  than  two  years  before  the  filing  of  the 
bill.  See  Angell  on  Limitations,  171  and  513 ;  2  Story's  £q. 
1520,  and  note. 

The  bill,  the  allegations  contained  in  the  plea,  and  the  petition 
of  the  bank,  show  that  the  right  of  action  on  the  obligation  and 
mortgage  accrued  to  the  complainants  on  the  1st  of  March, 
1842. 

It  is  further  contended  that  the  plea  of  the  statute  of  limita- 
tions of  four  years  is  a  bar  to  the  plaintifPs  action.  For  the  22d 
section  of  this  act  intended  that  the  statute  should  cease  to  run 
only  in  the  case  in  which  a  resident  should  absent  himself  from 
Texas.  The  supplement  to  the  act  must  have  this  effect,  or  have 
none  at  all.  This  has  now  become  the  settled  law  by  the  deci- 
sions of  the  Supreme  Ck>urt  of  the  State  of  Texas.  See  the 
case  of  Snodely  v.  Cage,  and  Love  v.  Dock  and  Tims. 

Mrv  Justice  GRIER  delivered  the  opinion  of  the  court 
The  Union  Bank  of  Louisiana  filed  a  bill  in  the  District  Court 
of  the  United  States  for  Texas,  claiming  the  seizure  and  sale  of 
certain  negro  slaves  which  had  been  mortgaged  to  them  by  tiie 
defendants  in  Louisiana  and  afterwards  removed  to  Texas.  The 
bill  was  dismissed  by  the  court  below  for  want  of  proper  parties,, 
and  the  complainants  have  appealed  to  this  court  It  will  be 
necessary  to  select,  from  the  voluminous  record  of  the  case,  only 
so  much  of  the  allegations  in  the  pleadings  and  of  the  evidence 
connected  therewith,  as  will  exhibit  the  several  points  of  law 
•which  have  been  argued  and  relied  upon  in  this  court 

The  bill  sets  forth  a  mortgage  made  by  the  respondents  through 
their  attorney  to  the  complainants,  dated  on  the  6th  of  June, 
1837,  to  secure  the  payment  of  a  loan  of  045,000,  payable  in  one 
year  from  its  date.  Among  other  things,  this  mortgage  included 
102  slaves,  with  their  increase.  When  this  mortgage  became 
due,  the  defendants  refused  to  pay,  and  opposed  the  sale  of  the 
slaves,  on  the  ground  that,  at  the  time  of  its  execution,  Mrs. 
Stafford  was  a  minor.  After  some  time  a  compromise  was  effected 
between  the  parties  by  the  intervention  of  friends.  The  bank 
accepted  the  notes  of  J.  S.  Stafford  for  about  twenty  thousand 
dollars  of  their  debt,  and  Mrs.  Stafford  joined  her  husband  in  a 
mortgage  on  the  same  property  for  the  sum  of  030,000  payable, 
the  interest  annually,  and  the  principal  in  annual  instalments, 
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commencing  on  the  first  of  March,  1844,  and  ending  in  1851. 
This  mortgage  is  dated  on  the  23d  of  May,  1841.  It  recites  the 
original  mor^;age  of  1837,  acknowledges  the  loan  of  $45,000  by 
the  bank  to  respondents  ^  for  the  purpose  of  assisting  them  in 
their  pecuniary  matters  and  for  the  particular  purpose  of  paying 
debts  due  by  the  wife.^'  *  It  recites  that  the  wife  being  now  of 
fuU  age,  "  is  anxious  to  do  away  with  any  vice,  defect,  or  inform- 
ality which  might  vitiate  or  impair  the  previous  mortgage," 
and  thereby  "  approves^  ratifies,  and  confirms  it  to  the  amount 
and  extent  of  $30,000,  so  that  the  two  instruments  shall  be  con- 
sidered as  one  mortgage."  Isaac  Thomas  also  intervened  and 
became  a  party  to  this  mortgage,  in  his  own  right,  and  as  ad- 
ministrator of  Michah  P.  Flint,  stating  that  Stafford  had  given 
a  mortgage  to  Flint  in  his  lifetime  on  a  part  of  these  negroes 
(dated  9th  June,  1836)  to  secure  him  for  indorsements,  and  like- 
wise a  mortgage  to  said  Thomas  and  Flint,  dated  32d  of  April, 
1837,  for  $100,000  for  the  same  purpose ;  and  agreeing  to  release 
and  discharge  both  these  mortgages  so  far  as  to  give  priority  to 
the  mortgage  to  the  Union  Bank.  "  This  waiver  and  postpone- 
ment by  said  Thomas,  however,  being  made  without  prejudice 
to  the  rights  acqmred  by  him  in  a  portion  (about  48  iii  number) 
of  the  above-named  slaves,  at  a  sherifPs  sale  of  the  property  at 
the  suit  of  the  New  Orleans  Canal  and  Banking  Company  on 
the  8th  day  of  August,  1840." 

The  bill  further  alleges^,  (and  this  allegation  is  fully  proved  by 
the  evidence  in  the  cause)  that  these  slaves  remained  in  the  pos- 
session of  the  respondents  from  the  date  of  the  mortgage  till  Feb- 
ruary, 1845,  when  they  were  fraudulently  removed  by  them  to 
the  State  of  Texas  for  the  purpose  of  evading  the  payment  of 
this  and  other  debts  secured  upon  them ;  and  that  Stafford  has 
threatened  to  remove  them  out  of  that  State  to  Mexico  if  such 
a  step  should  be  necessary  to  prevent  them  from  being  seized  to 
satisfy  his  debts. 

To  prevent  this,  a  receiver  was  appointed  by  the  court,  and 
by  means  of  a  writ  of  assistance,  a  part  of  the  slaves  have  been 
taken  into  his  possession  with  much  difficulty  and  at  great  ex- 
pense. 

The  answer  of  Mrs.  Stafford  admits  the  mortgages,  and  that 
the  slaves  have  been  brought  to  Texas,  and  that  she  holds  them 
in  her  possession,  subject  to  the  order  of  the  court.  Without 
attempting  to  give  an  abridgment  of  the  various  matters  alleged 
in  this  answer,  we  shall  proceed  to  notice  the  several  points  of 
defence  made  by  counsel  in  the  argument,  stating  the  allega- 
tions, and  facts  which  tend  to  elucidate  them ;  without  regard- 
ing the  order  or  peculiar  statement  of  them  in  the  answer. 

X  Was  this,  mortgage  valid  and  effectual  to  pass  or  bind  the 
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interest,  «  property,  and  right  of  the  wife,  "'^hether  dotal  or  of 
any  other  description  ?  " 

In  the  decision  of  this  question,  it  is  not  necessary  to  take 
into  consideration  the  doctrines  of  the  civil  law  or  of  the  Louis- 
iana Code  (art  2412)  concerning  the  power  of  the  wife  to  bind 
herself  as  surety  for  the  debts  of  her  husband ;  as  we  are  of 
opinion  that  the  2dth  section  &f  the  act  of  April  2d,  1832,  incor- 
porating the  Union  Bank  of  Louisiana,  is  conclusive  upon  this 
point.     It  is  as  follows : 

'<  Sect.  25.  Be  it  further  enacted,  &;c.,  that,  in  all  hjrpothecarv 
contracts  and  obligations  entered  into  by  any  married  indivi- 
dual, with  or  in  favor  of  said  Union  Bank  of  Louisiana,  or 
with  any  of  its  offices  of  discount  and  deposit,  according  to  the 
true  intent  and  meaning  of  this  act,  it  shall  be  lawful  for  the 
wife  of  the  said  individual  to  bind  and  oblige  herself  jointly  and 
in  solido  with  him;  and  in  such  case,  the  property  and  right  of 
the  wife,  whether  dotal  or  of  any  other  description,  shall  be 
affected  by  the  said  contracts  or  obligations  :  Provided,  That  the 
said  wife  be  of  the  age  of  majority  at  the  time  of  entering  into 
such  obliga  ions  or  contracts." 

Now,  it  3  admitted  ths^,  when  the  latter  instrument  of  mort- 
gage was  executed,  the  wife  was  of  full  age. 

That  it  is  a  hypothecary  contract  for  the  loan  of  money  by 
the  bank,  is  evident  from  the  face  of  the  deed.  And  if  the 
recital  in  the  mortgage,  that  it  was  given  for  a  loan  of  money, 
be  not  conclusive  evidence  of  that  fact,  the  testimony  in  the  case 
fully  shows  that  the  consideration  of  it  was  the  loan  of  $45,000, 
which  was  set  to  the  credit  of  Stafford  on  the  books  of  the 
bank,  and  drawn  out  by  his  checks.  The  purpose  to  which 
this  money  was  applied  was  a  matter  with  which  the  bank 
had  no  concern,  and  which  cannot  affect  the  validity  of  its 
security. 

This  instrument  was  a  public  act,  duly  acknowledged,  and 
was  therefore  a  binding  contract  or  obligation,  to  affect  the  "  pro- 
perty and  right  of  the  wife,  whether  dotal  or  of  any  other  de- 
scription," and  by  the  laws  of  Louisiana,  operated  as  a  judg- 
ment,' with  lien  on  the  property  specially  described  in  it  See 
Bank  of  Louisiana  v.  Farrar,  1  Ann.  Rep.  49. 

II.  It  is  alleged,  in  the  answer,  that  this  contract  of  mortgage 
has  been  novated  and  extinguished. 

The  facts  on  which  this  objection  rests  are  as  follows :  —  The 
instrument  of  mortgage  contains  a  covenant  that,  "  in  case  of 
failure  on  the  part  of  the  mortgagors  to  pay  any  or  either  of 
said  instalments,  or  any  or  either  of  the  amounts  of  interest,  it 
shall  be  sufficient  cause  to  foreclose  the  same  and  enforce  the 
payment  by  such  legal  process  as  the  *      ^re  of  the  case  shall 
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or  may  xequiie.'*  The  mortgagors,  having  failed  to  make  any 
payment  of  the  annual  instalments  of  interest,  in  April,  184o, 
the  bank  obtained  an  order  of  seizure  and  sale  of  the  mortgaged 
property.  According  to  the  usual  course  of  proceeding  in  such 
cases,  when  the  sheriff  cannot  obtain  a  bid  for  cash,  to  the 
amount  of  two  thirds  of  the  appraised  value  of  the  property, 
it  is  again  offered  for  sale  on  a  credit  of  one  year,  the  purchaser 
giving  what  is  called  a  twelve  months'  bond ;  and  if  the  pur- 
chase-money be  not  paid  in  that  time,  the  mortgagee  may  have 
an  order  of  seizure  and  sale  on  this  bond.  On  this  last  sale, 
the  property  is  sold  for  cash  (subject  to  all  previous  liens)  to  the 
highest  bidder.  In  this  case  the  mortgaged  property  was  bid 
off  by  William  M.  Stafford,  a  biother  of  respondents' ;  he  gave 
his  twelve  months'  bond ;  the  property  remained,  as  usual,  in  the 
possession  of  the  respondents ;  and  no  part  of  the  purchase- 
money  was  paid  at  the  end  of  the  year.  The  bank  then  issued 
process  for  a  final  sale  of  the  property  to  the  highest  bidder,  for 
cash.  The  lands  included  in  the  mortgage  were  sold ;  but  the 
negroes  were  fraudulently  carried  off  by  the  defendants  to 
Texas.  The  amount  for  which  the  lands  sold  did  not  satisfy 
the  first  instalment  of  the  principal  of  the  mortgage,  due  in 
Man^l844. 

The  question  which  arises  on  these  facts  is,  whether  this  sale 
to  William  M.  Stafford,  and  his  twelve  months'  bond,  is  a  nova- 
tion or  extinguishment  of  the  original  mortgage.  If  it  was,  the 
complainants  should  have  filed  their  bill  on  the  twelve  months' 
bona,  which  operated  as  a  judgment  and  mortgage  on  the  pro- 
perty, and  not  on  the  original  mortgage,  as  has  been  done  in 
this  case. 

'^A  novation  takes  place  in  three  ways"  (Louis.  Code,  art 
2185.)  '<  1st  When  a  debtor  contracts  a  new  debt  to  his  cre- 
ditor, which  new  debt  is  substituted  to  the  old  one,  which  is  ex- 
tinguished. 2d.  When  a  new  debtor  is  substituted  to  the  old 
one,  who  is  discharged  by  the  creditor.  3d.  When,  by  the  effect 
of  a  new  engagement,  a  new  creditor  is  substituted  to  the  old, 
with  regard  to  whom  the  debtor  is  discharged." 

Whether  this  twelve  months'  bond  operates  as  a  novation, 
and  discharges  the  mortgage  or  judgment  without  actual  pay- 
ment or  satisfaction,  is  a  question  depending  so  entirely  on  the 
peculiar  laws  of  Louisiana,  that  we  must  look  alone  to  the  de- 
cisions of  the  tribunals  of  that  State  for  its  solution.  The  cases 
of  Of!ut  V.  Hundsley,  9  Louis.  Rep.  1 ;  Reboul  v,  Behren,  Id. 
90 ;  and  Dunlap  v.  Sims,  2  Ann.  Rep,  239,  are  directly  in  point 
on  this  question.  In  the  latter  case,  the  court  says,  '<  No  prin- 
ciple is  better  settled  in  our  law  than  that  a  sale  of  property 
under  execution,  on  a  credit  of  twelve  months,  neither  satisfies 
the  judgment  nor  novates  the  debt" 
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On  this  point  of  defence,  therefore,  we  must  decide,  that  the 
sale  to  William  M.  Stafford  and  his  twelve-months'  bond  (which 
it  is  admitted  has  never  been  paid)  did  not  novate  or  extinguish 
the  lien  or  debt  secured  by  the  original  mortgage  to  the  bank. 
This  result  is  consonant  with  the  true  equity  and  justice  of  the 
case,  as  it  is  transparently  clear,  from  the  whole  transaction,  that 
William  M.  Stafford's  interposition  in  this  matter  was  merely  to 
gain  further  time  for  the  respondents,  he  being  wholly  unable 
to  satisfy  the  debt  of  the  bank,  according  to  the  tenor  of  his 
bond.  His  transfer  of  the  negroes  to  Mrs.  Stafford,  or  to  Rf  Wa- 
ters as  her  trustee,  left  the  case,  as  between  these  parties,  in 
precisely  the  same  position  as  it  stood  at  first.  The  negroes 
always  remained  in  possession  of  respondents,  subject  to  the 
lien  of  the  mortgage,  notwithstanding  this  complication  of  sales 
and  nominal  transferees. 

IIL  The  respondent,  both  by  her  pleas  and  in  her  answer,  sets 
up  the  statute  of  limitations  of  Texas  as  a  bar  to  the  proceed- 
ing in  this  case ;  she  relies,  first,  on  the  section  which  limits  all  ac- 
tions of  debt,  upon  anv  contract  in  writing,  to  four  years ;  and, 
secondly, ''  that  aU  actions  for  detaining  personal  property,  or  for 
converting  such  property  to  one's  own  use,  shall  be  commenced 
and  sued  within  two  years  next  after  the  cause  of  such  action 
or  suit,  and  not  after;"  and  alleges  that  << she  has  converted  the 
slaves  to  her  own  use,  and  held  them  adversely  to  the  complain- 
ant, from  the  9th  of  April,  1845,  until  after  the  commencement 
of  this  suit,  that  is  to  say,  for  more  than  two  years  before  the 
filing  of  this  bill." 

However  much  it  may  be  the  policy  of  Texas  (as  it  is  alleged 
in  the  cases  of  Love  v.  Dock,  and  Snodely  v.  Cage,  lately  de- 
cided in  the  Supreme  Court  of  that  State)  to  give  a  liberal  con- 
struction to  their  statutes  of  limitation  in  favor  of  debtors,  for 
the  purpose  of  encouraging  immigration,  it  is  abundantly  appa- 
rent that  these  sections  can  have  no  a[^lication  to  a  bill  in 
equity  to  enforce  the  sale  of  mortgaged  property,  whether  the 
slaves  in  question  be  considered  either  as  personalty  or  realty. 

The  first  of  the  eight  instalments  of  the  principal  debt  be- 
came due  on  the  Ist  of  March,  1844,  and  the  last  in  1851 ;  and 
the  bill  was  filed  in  February,  1848,  less  than  four  years  after 
the  first  instalment  became  due ;  so  that,  if  this  were  an  action 
of  debt,  the  plea  could  apply  only  to  the  instalments  of  interest 
payable  before  1844.  And,  in  such  an  actipn,  it  would  be  no 
answer  to  this  objection  to  the  plea  of  the  statute,  that  the  cre- 
ditor had  a  right  to  sell  the  mortgaged  property  on  the  failure 
or  neglect  of  the  mortgagor  to  pay  the  first  instalment  In  cases 
of  concurrent  jurisdiction,  courts  of  equity  are  said  to  act  in 
obedience  to  the  statutes  of  limitation,  and  in  other  cases  they  act 


DECEMBER  TEBM,   1851.  841 

Union   Bank  of  Lonisiann  v.  Stafford  et  al. 

upon  the  analogy  of  the  limitations  of  law.  A  bill  to  foreclose 
a  mortgage  and  enforce  the  sale  of  the  mortgaged  property  has 
no  an^ogy  to  an  action  of  trover^  detinue^  or  trespass.  The 
daim  of  the  mortgagee  is  a  "ji«  ad  rem  "  not  a  "jW  in  reP 
He  does  not  claim  as  owner  of  the  property.  The  possession 
of  the  mortgagor  is  not  adverse,  but  under  the  mortgagee.  And, 
although  this  species  of  realty  is  movable,  and  may  be  carried 
away  or  fraudulently  concealed  from  the  pursuit  of  the  mort- 
gagee, such  acts  cannot  be  alleged  in  a  eourt  of  equity  as  an 
adverse  possession,  which  will  aei(^at  the  lien  of  the  creditor 
after  two  years,  in  analogy  to  the  limitation  of  actions  at  law 
for  taking  and  carrying  away  or  converting  to  one's  own  use  the 
property  of  another.     A  chancellor  will  not  permit  a  party  to 

?lead  his  own  fraud  to  defeat  the  equity  of  the  complainant. 
?his  plea  must  therefore  be  overruled. 

IV.  The  court  below  decided  the  three  points  of  defence 
which  we  have  just  considered  against  the  respondents,  but  dis- 
missed the  bill  of  complainants  for  want  of  proper  parties. 

This  constitutes  the  fourth  and  last  ground  of  defence  which 
has  been  urged  in  the  argument  of  the  case  in  this  court 

It  is  contended,  that  William  M.  Stafford,  James  A.  AT  Waters, 
and' Isaac  Thomas  should  have  been  made  parties  to  this  bill,  and 
tiiat  without  such  parties  the  court  cannot  proceed  to  a  decree 
in  favor  o\  complainants. 

It  is  admitted,  that  William  M.  Stafford,  James  A.  M' Waters, 
and  Isaac  Thomas  reside  in  the  State  of  Louisiana,  and  out  of  the 
jurisdiction  of  the  court  And  it  is  contended  that,  as  the  com- 
plainant cannot  therefore  compel  them  tr  become  parties,  he  is 
utterly  remediless,  notwithstanding  the  original  mortgagors  are' 
in  court,  and  have  in  their  possefssion  the  property  subject^  to 
the  lien  of  his  mortgage. 

It  is  true  that,  if  these  persons  had  been  within  the  jurisdic- 
tion of  the  court,  they  might  properly  have  been  made  parties ; 
but  there  is  no  decree  sought  against  either  of  them,  nor  will  a 
decree  in  favor  of  the  complainants  affect  any  rights  which 
they  may  have. 

It  is  unnecessaiy,  in  the  consideration  of  this  point,  to  bring 
under  review  the  doctrines  advanced  on  this  subject  in  treatises 
on  equitv  practice  and  pleadings,  or  cases  decided  in  Englana 
or  elsewhere.  The  act  of  Congress  of  28th  of  February,  1839, 
is  conclusive  of  this  point  It  enacts,  "  that  where,  in  any  suit 
at  law  or  in  equity  commenced  in  any  court  in  the  United 
States,  there  shall  be  several  defendants,  any  one  or  more  of 
whom  shall  not  be  inhabitants  of,  or  found  within,  the  district 
where  the  suit  is  brought,  or  shall  not  voluntarily  appear  thereto, 
it  shall  be  lawful  for  the  court  to  entertain  jurisdiction  and  pro- 
29* 
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oeed  to  trial  and  adjadication  of  snch  snit  between  the  parties 
^o  may  be  propeny  before  it  But  the  judgment  or  decree 
lendered  therem  shall  not  conclude  or  prejudice  other  parties  not 
regularly  served  with  process,  or  not  vcuuntarily  appearing  to  an« 
swer;  and  the  nonioinder  of  the  parties  who  are  not  so  mhabit- 
ahts,  or  found  within,  the  district,  shall  constitute  no  matter  of 
abatement  or  other  objection  to  said  suit"  Notwithstanding 
the  complication  of  mortgages,  sales,  and  transfers  of  the  slaves 
now  in  question,  it  must  be  observed,  that  they  have  never  been 
out  of  the  possession  of  the  respondents  till  seized  with  a  strong 
hand  by  the  marshal  on  a  writ  of  assistance,  and  delivered  to 
the  receiverappointed  in  this  case.  And,  as  we  have  seen,  the 
transfer  to  William  M.  Stafford  by  the  sheriff,  on  his  giving  a 
twelve  months'  bond,  left  them  still  subject  to  the  lien  of  the  mort- 
gagees, as  the  bond  was  never  paid.  The  transfer  from  Stafford 
to  APWaters,  for  the  separate  use  of  Mrs.  Stafford,  one  of  the 
original  mortgagors,  did  not  affect  the  rights  of  the  mortgagees; 
neither  Stafford  nor  M' Waters  have  or  claim  any  beneficiu  in- 
terest in  the  property.  APWaters  was  examined  as  a  witness, 
and  might  have  been  made  a  party  if  he  chose.  It  would  be  a 
strange  perversion  of  justice,  if  the  remedy  on  a  mortgage  could 
be  defeated  by  transfers  of  this  description  to  persons  living  out 
of  the  jurisdiction  of  the  court  If  this  act  of  Congress  had 
never  been  passed,  a  court  of  equity  would  not  suffer  the  remedy 
of  8  mortgagee  to  be  defeated  by  such  a  scheme. 

If  it  were  true  that  Isaac  Thomas  still  retained  his  claim  to 
forty-eight  of  the  slaves  included  in  the  mortgage,  it  would  be  no 
leasoh  why  the  complainant  should  not  be  entitled  to  his  decree 
as  against  the  respondents,  leaving  Thomas  to  prosecute  his 
claims,  if  he  had  any,  at  such  time  ^nd  in  such  manner  as  he 
might  elect  But  the  plea  set  up  in  the  answer  on  this  point 
must  be  taken  with  the  facts  connected  with  it,  as  alleged  by 
the  respondent,  in  connection  with  t^e  testimony  of  Ihomas 
himself,  who  was  examined  as  a  witnera  in  the  case.  By  these 
'  it  appears  that  the  New  Orleans  Canal  and  Banking  Company 
had  a  previous  mortgage  for  $10,000  on  these  forty-eight  slaves, 
executed  by  Stafford  and  wife ;  that  a  writ  of  seizure  and  sale 
issued  thereon,  and  these  slaves  were  sold  to  Isaac  Thomas,  who 
left  them  in  possession  of  the  respondents,  but  never  paid  for 
them ;  that  the  slaves  were  then  sold  as  the  property  of  Thomas, 
and  purchased  by  one  Flint,  who  afterwards  released  his  right  to 
the  Canal  Bank,  who  sold  to  William  M.  Stafford,  who  transferred 
his  right  to  M' Waters  in  trust  for  Mrs.  Stafford.  It  appears 
also,  by  the  record,  that  the  Canal  Bank  have  filed  their  bill, 
claiming  their  lien  on  these  slaves,  who  are  in  the  hands  of  the 
receiver  appointed  in  this  case,  and  who,  by  arrangement  b^' 
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tween  the  parties,  holds  them  subject  to  their  respective  rights. 
The  Canal  Bank,  though  not  formally  made  a  party  to  this  bUl, 
is  in  court  claiming  its  rights  through  Thomas.  The  court  have 
therefore  before  them  all  the  parties  claiming  any  beneficial  in- 
terest in  these  slaves,  and  before  they  distribute  the  proceeds  of 
the  mortgaged  property,  can  compel  the  parties  interested  either 
to  settle  their  respective  claims  amicably,  or  by  action,  or  inter- 
pleader, and  thus  make  a  final  decision  binding  on  all  the  par- 
ties who  have  any  claim  to  the  property. 

The  decision  of  the  District  Court  dismissing  the  bill  for  want 
of  proper  parties  must  therefore  be  reversed,  and  the  record  re* 
mitted  to  the  court  below,  with  directions  to  enter  a  decree  in 
favor  of  the  complainants,  and  have  such  further  proceeding  as 
to  justice  and  equity  may  appertain. 

Order. 

This  cause,  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Disiarict  Court  of  the  United  States  for  the  District  of 
Texas,  and  was  argued  by  counseL  On  consideration  whereof,  it 
is  now  here  ordered,  adjudged,  and  decreed  by  this  court,  that 
the  decree  of  the  said  District  Court  in  this  cause  be,  and  the 
same  is  hereby  reversed  with  costs ;  and  that  this  cause  be^  and 
the  same  is^  hereby  remanded  to  the  said  District  Court,  with  direc- 
tions to  that  court  to  enter  a  decree  in  favor  of  the  complainant, 
and  for  such  further  proceedings  to  be  had  therein  as  to  law  and 
justice  may  appertain. 


New  Orleans  Canal  and  Banking  Company,  Appellants,  v. 
JosiAH  S.  Stafford  and  Jenanetta  Kirkland,  his  "Wife. 

He  principles  established  in  the  preceding  case  of  the  Union  Bank  of  Louisiana, 
against  Stafford  and  wife,  again  affirmed. 

This  was  an  appeal  from  the  District  Court  of  the  Uuiled 
States  for  the  District  of  Texas. 

Although  the  complainants  were  not  the  same  as  in  the  pre- 
ceding case  of  the  Union  Bank  of  Louisiana  v.  Stafford  and 
Wife,  yet  the  respondents  were  the  same  and  the  subject-matter 
was  a  breach  of  the  same  transaction.  The  only  difference  is 
stated  fully  in  the  opinion  of  the  court ;  and  by  agreement  of 
parties  the  two  cases  were  consolidated  in  the  court  below  and 
to  be  argued  together. 

It  was  argued  by  Mr.  Crittenden^  ( Attomey-Gteneral)  for  the 
appellants,  and  Mr.  Harris  for  the  appellees. 
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Mr.  Crittenden  contended, 

1.  That  the  court  below  erred  in  dismissing  the  bill  for  the  want 
of  proper  parties,  and  cited  6  Wheat  659;  10  Wheat  167;  11 
Wheat  133,  134.  Act  of  Congress,  28  Feb.  1839 ;  5  Stat  at 
Large,  321,  sect  1. 

2.  That  there  was  no  proof  of  Mrs.  Stafford's  minority,  and 
if  there  were,  that  she  afterwards  confirmed  the  mortgage. 

3.  That  there  was  no  proof  of  her  matrimonial  or  dotal  rights 
or  their  amomit 

4.  That  the  statute  of  limitations  could  not  apply.  No  court 
of  equity  would  sanction  a  fraudulent  removal  of  the  property 
with  a  view  to  found  a  place  of  limitations  upon  it  2  Story's 
Eq.  188,  ch.  23,  sect  903.  Eden  on  Injunctions,  ch.  16,  pp.  349, 
350. 

Mr.  Justice  GRIER  delivered  the  opinion  of  the  court 
The  New  Orleans  Canal  and  Banking  Company  fil^d  their 
bill  in  the  District  Court  of  the  United  States  for  Texas  against 
Josiah  S.  Stafford  and  wife,  setting  forth  that  the  bank  by  an 
act  of  contract  of  sale  and  mortgage  made  on  the  12th  of  July, 
1844,' in  the  parish  of  Rapides  and  State  of  Louisiana,  sold  to  Wil- 
liam Mainer  Stafford  thirty-three  negro  slaves,  which  the  bank 
had  purchased  at  a  sheriffs  sale  of  the  property  of  Isaac  Thomas, 
at  the  suit  of  Adelia  E.  Flint  By  this  act  of  sale  and  mortgage, 
Wiliam  M.  Stafford  covenanted  to  pay,  as  the  price  of  the  slaves, 
the  sum  of  012,853,  with  interest  in  eight  annual  instalments. 
That  in  addition  to  the  vendor's  privilege  reserved  on  the  slaves 
sold,  William  M.  Stafford  further  mortgaged  his  interest  in  some 
other  slaves  which  said  Stafford  had  purchased  on  the  6th  of  No- 
vember, 1843,  at  a  sheriff's  sale  at  the  suit  of  the  Union  Bank  of 
Louisiana.  That  Stafford  agreed  that  in  case  any  of  the  instal- 
ments were  not  paid  when  they  severally  became  due,  then  the 
bank  might  obtain  an  order  of  seizure  and  sale,  (or  judgment  in 
the  ordinary  way  at  their  option)  and  sell  the  mortgaged  premises 
to  the  highest  bidder  without  benefit  of  appraisement  That  the 
respondents,  with  full  notice  of  this  act  of  sale  and  mortgage  and 
of  the  claims  of  the  complainant,  fraudulently  removed  and 
transported  all  the  slaves  to  Texas,  and  now  hold  and  de- 
tain them,  and  endeavor  to  scatter  and  secrete  them,  for  the  pur- 
pose of  evading  the  just  claims  of  complainant  That  the  slaves 
are  now  in  possession  of  the  court  by  a  receiver  in  a  certain  suit 
pending  between  the  Union  Bank  of  Louisiana  and  the  respond- 
ents. That  four  of  the  notes  secured  by  complainant's  mort- 
Sge  are  due  and  payable,  and  remain  unpaid.  That  William 
.  Stafford  has  no  property  in  Louisiana ;  that  he  resides  ih  the 
State  of  Louisiana  and  without  the  jurisdiction  of  the  court,  and 
cannot  therefore  be  made  a  party  to  the  bill. 
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This  bill  was  taken  pro  confesso  against  the  husband.  The 
wife  filed  an  answer  in  which  she  admits  the  contract  of  sale 
and  mortgage  between  the  bank  and  William  M.  Stafford,  but 
alleges  a  purchase  of  them  by  James  A.  RPWaters,  who  holds 
them  by  a  deed  of  trust  for  her  ceparate  use.  She  claims  that 
she  is  B,.fem€  covert^  and  that  by  the  laws  of  Louisiana  she  has 
a  lien  upon  all  the  slaves  in  the  bill  mentioned  for  the  security 
of  her  matrimonial,  dotal,  and  paraphernal  rights,  to  the  amount 
of  $66,000.  She  admits  the  slaves  were  all  brought  to  Texas 
except  five,  four  of  whom  are  dead,  and  that  the  others  are  now 
in  possession  or  ordered  to  be  delivered  to  a  receiver  appointed 
by  the  court  at  the  suit  of  the  Union  Bank  of  Louisiana,  and  prays 
that  the  bill  may  be  dismissed,  because  William  M.  Stafford, 
James  A.  M' Waters,  and  the  Union  Bank  are  not  made  parties 
to  the  biU. 

To  meet  the  allegation  of  matrimonial,  dotal,  and  paraphernal 
rights,  the  complainants  amended  their  bill  and  gave  in  evidence 
a  mortgage  by  respondents,  duly  acknowledged  to  bar  the  rights 
of  the  wife,  dated  11th  May,  1836 ;  and  including  the  thirty-three 
slaves  now  in  question,  with  some  others.  Also,  that  an  order  of 
seizure  and  sale  of  forty-five  negroes,  including  these  thirty-three, 
was  regularly  issued,  and  the  slaves  sold  to  Greneral  Isaac 
Thomas  on  the  8th  of  August,  1840. 

That  on  the  15th  of  September,  1840,  Thomas  mortgaged 
them  again  to  the  bank  to  secure  the  payment  of  ten  thousand 
dollars.  That  in  November,  1842,  Adelia  E.  Flint,  by  execution 
on  a  judgment  which  had  a  lien  on  the  property  of  Thomas  an» 
terior  to  the  mortgage  of  the  bank,  sold  at  sheriff's  sale  thirty- 
three  of  said  negroes,  which  were  purchased  and  paid  for  by  the 
Canal  Bank  in  1844. 

The  amended  answer  of  the  wife  sets  up  the  defencCj  that 
she  was  a  minor  in  1830,  and  therefore  the  first  mortgage  to  the 
bank  was  not  valid  to  bind  or  affect  her  rights ;  she  pleads,  also, 
the  statute  of  limitation  of  two  years,  averring  that,  since  the 
slaves  were  brought  to  Texas,  she  has  held  them  adversely  to 
the  claim  of  the  mortgagee.  But  there  is  no  evidence  on  the 
record  to  show  that  sh(»  was  a  minor  in  1836,  or  that  William  M. 
Stafford  sold  the  slaves  in  question  to  M'Waters,  or  that 
M' Waters  had  any  tide  to  theni  whatever.  That  the  slavey 
were  carried  to  Texas  by  respondent's  husband  clandestinely, -to 
avoid  the  pursuit  of  creditors,  is  also  satisfactorily  proved. 

The  defences  made  on  the  argument  in  this  court  were:— 

1.  The  minority  of  tlie  plaintiff. 

This  was  an  allegation  of  the  answer  not  responsive  to  the 
bill,  and  there  was  no  proof  to  substantiate  it. 

The  statement  of  a  witness,  in  his  cross-examination,  that  be 
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heard  Stafford  say  his  wife  was  not  of  age  in  1836,  was  not 
responsive  to  any  question  proposed  to  him  by  the  respondents, 
and  is  no  evidence  of  the  fact 

2.  The  charter  of  the  Canal  Bank,  complainant,  has  a  section 
in  the  same  words  with  that  which  we  have  noticed  in  the  opi- 
nion just  delivered  in  the  case  of  the  Union  Bank ;  and  what 
we  have  said  in  that  case,  gls  to  the  power  of  the  wife  to  join 
her  husband  in  such  securities  to  the  bank,  equally  applies  to 
the  present  case,  and  need  not  be  repeated. 

3.  The  plea  of  the  statute  of  limitations  has  ako  been  dis* 
posed  of  in  the  preceding  case. 

4.  What  was  said  in  the  previous  case,  as  to  the  propriety  of 
dismissing  the  bill  for  want  of  proper  parties,  equally  applies  to 
this. 

The  forty-five  slaves  sold  to  Thomas,  including  the  thirty-three 
now  in  question,  were  never  taken  fix>m  the  possession  of  re- 
spondents ;  and,  though  Thomas  proves  that  he  offered  a  reward 
of  $500,  he  was  unable  to  get  information  by  which  to  distin- 
guish or  sever  them  £rom  tiie  other  slaves  in  possession  of  le- 
spondents.  Hence  we  see  the  reasons  for  these  transfers  to 
William  M.  Stafford,  the  younger  brother  of  respondents,  who  was 
without  means  to  pav;  and  me  very  liberal  terms  given  by  the 
bank  were  evidently  for  the  purpose  of  favoring  the  defendants, 
And  leaving  the  slaves  in  their  possession. '  We  cannot  shut  our 
eyes  also  to  the  fact  that  respondents  were  the  real  actors  and 
persons  interested  in  all  these  manifold  and  complicated  mort- 
gages, sales,  and  transfers,  which  all  seemed  to  have  but  one 
result,  to  wit,  that  the  respondente  k^pt  possession  of  the  slaves, 
and  never  paid  their  debte.  And  having  clandestinely  carried 
them  away  and  attempted  to  scatter  and  conceal  them  firom  the 
pursuit  of  their  creditors,  it  would  be  a  reproach  to  a  court  of 
equity,  if  it  could  be  truly  said  that  it  was  unable  to  afford  the 
complainante  a  remedy  because  the  nominal  and  insolvent  obli- 
gee m.the  mortgage  Uved  in  a  different  Stete  £rom  those  who,  in 
combination  with  nim,  have  transported  t^  mortgaged'  property 
within  the  bounds  of  a  different  jurisdicti6n^ 

The  (tifficulty  arising  from  the  confiictiiig  claims  of  the  Union 
Bank  can  be  settled  byihe  court,  as  we  have  already  shown  in 
our  opinion  in  that  case.  In  fact,  this  bill  is  itself  in  the  nature 
of  an  intervention,  setting  up  the  claim  of  complainants  to  pro- 
perty already  in  possession  of  the  court.  And  the  court  have 
it  fully  in  their  power  to  compel  the  banks  to  interplead  with 
one  another  as  to  the  priority  of  their  lien  or  rights  to  the  pro- 
perty or  its  proceeds ;  as  each  of  them  has  shown  a  right  to  a 
decree  as  against  the  title  of  the  respondents,  they  wiU  be  in- 
different as  to  the  result,  unless  the  property  shall  produce  more 
than  suflScient  to  pay  both  mortgages. 
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The  dcicree  of  the  District  Court  is  therefore  reversed,  and  the 
-record  remitted  with  directions  to  enter  a  decree  in  favor  of  com* 
plainant,  and  cause  such  other  proceedings  as  to  justice  and 
equity  may  appertain. 

Order 

This  cause  came  pn  to  be  heard  on  the  transcript  of  the  re- 
cord from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Texas,  and  was  argued  by  counsel  On  consideration 
whereof,  it  is  now  here  ordered,  adjudged,  and  decreed  by  thiii 
court,  that  the  decree  of  the  said  District  Court  in  this  cause  be, 
and  the  same  is  hereby  reversed  with  costs;  and  that  this  cause 
be,  and  the  same  is  hereby  remanded  to  the  said  District  Court, 
with  directions  to  that  court  to  enter  a  decree  in  favor  of  the 
complainant,  and  for  such  further  proceedings  to  be  had  therein 
as  to  law  and  justice  may  appertam. 


Abraham  Rich  and  James  Harris,  claimants  qp  the  Shii 
Martha,  her  tackle,  apparel,  and  furniture,  Appellant, 
v.  Charles  Lambert  and  Robert  Lambert,  copaetnsbs, 
trading  under  the  firm  of  Lambert  and  Brother,  and 
OTHERSv     Same  v.  South  Carolina  Railroad  Company, 

Where  sereral  ownen  of  a  cam  filed  libels  m  rem  affainat  the  resflel  for  damacat 
done  to  the  goods,  and  these  libels  were  consolidated  by  order  of  the  court,  wmch 
afterwards  decreed  damages  in  favor  of  the  libellants,  in  some  cases  to  more  and  in 
some  to  less  than  $3,000,  those  cases  where  the.daoiagei  are  less  than  that  sum 
most  be  dismissed,  on  an  appeal  to  this  conrt,  for  want  of  jorisdiction. 

Where  further  evidence  was  taken  after  the  appeal  to  this  court  was  entered,  under  the 
authority  of  an  act  of  Congress  passed  in  1803,  (2  Stat  at  Laige,  844,)  the  issuing  of 
the  commission  bv  the  clerk  of  the  Circuit  Court,  and  the  uniting  hy  both  parties 
in  its  execution,  furnish  a  presumption  that  the  proper  order  was  given,  ff  no^ 
the  parties  have  waived  all  objection. 

Where  goods  on  board  of  a  ship  received  a  damage  which  must  necessarily  have  ae* 
crued  during  the  voyage,  the  qmu  probandi  is  upon  the  master  and  owners  to  diow 
that  it  was  occasioned  by  one  of  the  perils  of  navigation  within  the  exception  of 
the  bill  of  lading. 

The  master  is  not  to  blame  for  bringing  sacks  of  salt  between  decks,  if  it  be  waO 
stowed  and  packed,  and  secured  with  proper  dunnage.  The  usage  of  trade  if  to 
carry  salt  in  that  way. 

The  evidence  in  the  present  case  shows  that  the  damage  was  caused  by  the  perils  of 
navigation. 

These  two  cases  were  included  in  the  same  judgment  of  the 
Circuit  Court  of  the  United  States  for  the  District  of  South 
Carolina,  and  were  argued  together  in  this  court,  upon  an  ap- 
peal from  that  judgment 
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Originally,  ten  several  libels  were  filed  by  the  owners  or  con- 
signees of  goods  shipped  on  bpard  the  Martha  at  Ldverpool, 
boand  to  Charleston.  The  libels  claimed  damages  oq  accoont 
of  injury  to  the  property  by  the  negligence  or  misconduct  of 
the  respondents,  ana  particularly  that  a  large  quantity  of  tolt 
was  improperly  stowed.  The  proceeding^  was  in  rem  against 
the  vessel,  m  the  District  Court  of  the  United  States. 

Richard  Rich,  captain  of  the  ship,  intervened  for  himself  as 
master,  and  for  the  owners,  Abraham  Rich  and  James  Harris  of 
Bfassachusetts,  and  Samuel  Snow  of  Maine, 

The  answers  denied  all  charges  of  neglect  and  mismanage- 
ment, and  averred  that  all  the  cargo  on  board  was  well  and 
securely  stowed  according  to  the  usage  of  shipping ;  that  the  ship 
was  sound,  stanch,  and  every  way  fitted  for  the  voyage ;  that 
she  encountered  severe  ^es  and  heavy  seas  on  the  voyage,  and 
made  much  water,  and  m  consequence  thereof^  and  of  the  leak- 
age of  the  ship,  and  the  change  of  latitude  and  consequent  warm 
weather,  the  water  so  taken  in  became  warmed  and  was  converted 
into  steam,  and  caused  a  damp  atmosphere  to  pervade  the  lower 
hold  of  the  ship,  which  no  power,  care,  or  diligence,  on  the  part 
of  the  master,  could  have  avoided,  but  that  the  ^ame  was  the 
inevitable  result  of  the  ordinary  dangers  of  navigation,  &c 

The  answers  further  aver,  that  the  salt  on  board  was  stow:ed 
on  the  second  deck,  where  it  was  necessary  to  be  stowed  in  or- 
der to  steady  the  ship  and  prevent  injury  to  the  cargo  in  the 
hold ;  that  access  between  that  deck  and  the  hold  where  the 
libellants'  goods  were  stowed,  was  wholly  and  effectuaUy  cut 
off,  and  ^as  independent  of  the  cargo  in  the  hold,  and  could 
havfB  no  effect  upon  the  same  more  than  if  it  had  been  stowed 
in  another  ship ;  that  the  salt  was  well  stowed  in  the  ordinary 
and  customaiy  part  of  the  ship,  according  to  the  approved  usage 
of  vessels  tramng  to  the  United  States  from  Liverpool. 

Nine  of  the  ten  sepamte  libels  were  ordered  by  the  court  to 
be  consolidated.  The  tenth  case,  in  which  the  South  Caroliaa 
RaiLroad  Company  were  libellants,  was  not  included  in  this 
order. 

Atrial  was  had  in  the  District  Court  upon  libels,  answers, 
and  proofs,  which  resulted  in  the  passage  of  a  decree  in  favor  of 
the  libellants,  awarding  to  them,  separately,  the  following  sums 
of  money : 

No.  1  Claim  of  Lambert  &  Brother    .        .        .        $2,077  39 

"    2        «        John  Graveley 447  90 

"3  «  Barnwell  &  Ravenel  .  .  .  1,628  42 
«  4  «  AMoffett&Son  .  ...  136  97 
«   5        «        W.&J.E.  Adger        .        •        .  868  29 


DECEMBER  TERM,  1851. 


S49 


Bieh  et  a1.  v.  Lambert  et  si. 


u  7 
«  8 
«  9 
«10 

"12 
«13 
«14 
«15 


A.  Gordon      .... 

$442  34 

W.  L.  Timmons  .... 

806  77 

Dick  &  Crews 

350  02 

Morton  &  Courtney 

214  ?4 

Jas.  Adger  &  Co.     . 

S.  N.  Etort    .        .        .        •        . 

623  40 
368  02 

Watson  &  Johnston 

460  26 

Roosevelt,  Hyde  &  Clark     . 

172  09 

S.  Mowry  &  Son     .        .        .        . 

173  69 

South  Carolina  Railroad  Company 

2,045  11 

$10,815  31 

Prom  this  decree,  the  claimants  appealed  to  the  Circuit  Court, 
where  further  evidence  was  heard,  and  the  decree  of  the  District 
Court  affirmed,  with  the  further  addition  of  $774.90,  which  had 
in  the  interim  been  paid  to  the  respondents  by  the  South  Caro- 
lina R.  R.  Company. 

The  respondents  appealed  to  this  Court,  and  after  the  entry 
of  the  appeal  took  further  eSridence  under  the  act  of  Congress  of 
3d  March,  1803.    2  Stat  at  Large,  244. 

It  was  argued  by  Mr.  Evans  and  Mr.  Hunt^  for  the  appellants, 
and  by  Mr.  Coxe  and  Mr.  Butler  for  the  appellees. 

The  points  made  by  the  counsel  for  the  appellants  were  the 
following : 

The  allegation  in  the  libel  is  that  the  ship  was  loaded  between 
decks  with  a  quantity  of  salt  in  bags ;  that  the  goods  damaged 
were  stowed  in  the  lower  hold,  under  the  middle  deck,  and  that 
the  salt,  between  decks,  leaked  and  passed  through  the  deck,  and 
damaged  the  goods. 

Unless  this  proposition  is  established  as  a  fact,  the  libellants 
Tiave  no  case.  The  ground  taken  is,  that  such  stowage  was  un- 
skilful and  dangerous,  and  therefore  the  storms  and  tempests, 
which  were  proved  to  have  occurred,  will  not  excuse  this  unsea- 
manlike  and  dangerous  stowage. 

This  leading  allegation  of  the  libellsmts  is  denied,  and  it  is 
contended  that  the  proof  establishes,  — 

I.  That,  in  point  of  fact,  the  salt  did  not  leak  or  drip  any 
brine  upon  the  goods  in  the  hold,  for  these  reasons : 

1st.  That  the  bags,  when  unloaded,  were  dry. 

2d.  That  the  duimage  was  dry. 

3d.  That  the  surface  of  the  between-decko  was  unstained 
around  the  piles  5f  salt 
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4th.  That  the  quantity  of  salt  water,  which  all  admit  was 
neoessaiy  to  prodaoe  the  injury,  say,  *'  many  hogsheads,''  could 
not,  in  the  nature  of  things,  have  deliquesced  from  the  salt,  be- 
tween decks,  without  wetting  the  bags  and  decks.  The  hatches 
being  found  tight,  and  being  higher  than  the  surface  of  the  deck, 
the  brine,  if  any  did  leak,  must  nave  gone  through  the  seams  of 
the  second  deck,  and  yet  no  externsu  stain  was  found  around 
the  piles  of  salt 

Ii.  That  the  stowage  was  seamanlike  and  necessary;  the 
weight  of  the  salt  being  required  to  steady  the  ship. 

III.  That  the  decks  were  well  calked  when  the  voyage  com- 
menced; and  if  any  injury  had  occurred,  if  is  solely  attributable 
to  stress  of  weather.  This  point  was  partially  established  by 
the  testimony  taken  before  the  district  and  circuit  judge,  but 
has  since  been  put  beyond  controversy  by  the  examination  of 
the  shipKsarpenter,  taken  by  commission,  and  now  introduced 
for  the  first  time,  so  that  the  case  of  the  claimants  depends  upon 
these  two  propositions:  1st.  That  the  salt  stowed  between 
decks  did  not,  and  in  the  nature  of  things  could  not,  have  caused 
the  damage.  2d.  That  the  stowage,  under  the  circumstances, 
was  well  warranted  by  the  usage  in  such  instances,  and  if  any 
damage  was  caused  by  it,  it  resulted  from  a  change  of  facts  pro- 
duced by  heavy  storms  and  working  of  the  vessel. 

IV.  These  being  established,  the  next  important  proposition 
is,  that  the  storms  and  waves,  as  fully  proved  to  have  been  met 
on  the  voyage,  is  the  only  remaining  cause  of  loss,  and  is  a  risk 
which  falls  on  the  insurer,  and  not  on  the  carrier ;  as  we  con- 
tend that,  as  soon  as  the  liability  of  the  insurer  begins,  that  of 
common-carrier  ends. 

Certainly,  if  on  the  inception  of  the  voyage,  the  cargo  was 
properly  stowed,  and  the  vessel  sea-worthy,  the  aJlegations  being 
identical  and  confined  to  one  fact,  the  stowage  of  the  salt,  we 
must  look  to  the  answer  which  raises  the  issue. 

The  issue  is  raised  in  the  pleadings  by  the  allegations  by  li- 
bellants,  that  certain  salt  stowed  between  decks  was  the  cause 
of  injury,  by  the  salt  dripping  in  large  quanties  through  the 
second  deck,  and  injuring  the  goods  stowed  in  the  hold ;  and  a 
full  or  unequivocal  denial,  by  claimants,  that  said  salt  was  im- 
properly stowed,  and  espepiaQy,  that  it  was  delivered  safely  in 
Chaiieston,  dry  and  in  ffood  order,  and  that  none  but  the  goods 
in  the  hold  were  injured,,  and  fully  accounted  for  by  the  dangers 
of  the  seas. 

This  issue  is  to  be  resolved  by  the  testimony,  which,  on  behalf 
of  thelibellants,  failed  in  any  positive  proof  that  the  »alt  caused 
the  injury,  or  th^t  it  was  unseamanlike  stowage. 

The  counter  |»oof  was  positive.    The  admitted  &ct  that  tiie 
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salt  was  found  dry  on  opening  the  hatches,  not  a  stain  on  the 
lower  bags,  no  marks  of  brine  from  the  pile  of  bags,  all  rendered 
it  a  physical  impossibility  that  a  large  quantity  of  brine  had 
leaked  out  during  the  voyage ;  and,  consequently,  being  imposu 
sible,  it  was  not  true. 

The  witnesses  may  be  divided  into  the  following  classes : 

1.  Those  who  examined  the  vessel  when  the  hatches  were 
taken  oiF,  and  broke  out  the  cargo. 

2.  Those  who  state  the  usages  of  shipmasters  to  prove  the 
salt  well  stowed. 

3.  The  crew  and  captain,  and  the  new  testimony  of  the  ship- 
carpenter,  to  prove  the  vessel  was  stanch,  and  particularly  that 
the  decks  were  well  calked,  and  but  for  the  storms  the  goods 
would  have  been  safely  landed. 

The  testimony  was  then  examined. 

The  counsel  for  the  appellees  contended :  — 

1st.  That  so  feir  as  regards  the  eight  libellants,  to  wpom 
these  decrees  award  sums  less  than  (2,000,  the  appeals  should 
be  dismissed  for  want  of  jurisdiction.  The  interest  of  these 
parties  are  wholly  distinct  and  independent;  as  such  they  were 
presented  in  separate  libels ;  as  such  they  were  established  by 
mdependent  evidence ;  as  such  they  were  reported  on  by  the 
derk ;  and  as  such  they  are  adjudicated  upon  by  both  the  Dis- 
trict and  Circuit  Courts. 

The  decisions  of  this  court  have  established  this  principle  so 
far  as  the  interests  of  the  claimants  are  separable.  Oliver  v. 
Alexander,  6  Pet.  143;  Stratton  v.  Jarvis,  8  Id,  11;  Spear  v. 
Place,  11  How.  522. 

2d.  On  the  merits.  There  does  not  seem  to  be  any  contrari- 
ety in  the  evidence  as  to  the  principal  fact  in  the  case,  viz.,  that 
the  goods  of  the  libellants  susteined  damage  during  the  voyage 
from  Liverpool  to  Charleston.  The  main  question  which  pre- 
sented itseU"  was  as  to  the  cause  of  that  damage. 

The  following  points  are  established  by  the  evidence : 

1.  The  goods  were  shipped  in  good  order  and  condition,  as 
shown  by  the  bills  of  lading.  Benjamin  v.  Sinclair,  1  Bailey. 
S.  C.  Rep.  174. 

2.  That  they  were  damaged  when  delivered  at  the  oort  of 
discharge. 

3.  This  throws  upon  the  carrier  the  burden  of  showing  that 
the  injury  resulted  from  some  cause  for  which  he  is  not  responsi- 
ble. Forward  v.  Pittard,  1  T.  R.  27 ;  Story  on  Bailm.  609 ;  2 
Kt;nt's  Com.  602;  1  Bing.  607. 

4.  The  evidence  shows  that  this  injury  did  not  result  from  a 
storm  or  the  dangers  of  the  seas,  for  the  vessel  appears  to  have 
sosjained  no  injury. 
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5.  It  did  result  firom  the  salt  which  was  on  board  between 
decks. 

6.  The  evidence  is  not,  when  properly  examined,  contradic- 
tory, but  if  so,  it  preponderates  against  the  appellants. 

Mr.  Justice  NELSON  delivered  the  opinion  of  the  court 

This  is  an  appeal  from  a  decree  of  the  Circuit  Court  of  the 
United  States,  held  in  and  for  the  District  of  South  Carolina  in 
admiralty. 

The  several  libels  were  filed  in  the  District  Court,  against  the 
ship  Martha,  by  the  owners  of  cargo  brought  in  the  same  from 
Liverpool  to  Charleston,  for  damage  done  to  the  goods  in  the 
course  of  the  voyage. 

Five  of  the  separate  owners  of  cargo  joined  in  one  of  the 
libels,  and  each  of  the  others  filed  separate  libels ;  to  each  of 
which  answers  were  put  in  by  the  respondents,  and  the  parties 
proceeded  in  the  usual  way  to  take  their  proofs.  Pending  the 
proceedings,  all  the  cases  were  consolidated  by  an  order  of  the 
court  on  the  motion  of  the  proctors  for  the  libellants. 

The  District  Court  held  the  respondents  liable,  as  carriers,  for 
the  damage  done  to  the  goods ;  and  referred  the  cases  to  the 
clerk  to  take  the  necessary  proofs,  and  ascertain  the  loss  which 
each  of  the  several  parties  had  sustained,  and  report  the  amount, 
which  was  done  accordingly.  And,  in  the  coming  in  of  the 
report,  a  decree  was  entered  adjudging  to  each  of  the  fifteen 
several  owners  the  amount  of  the  loss  they  had  respectively  sus- 
tained. 

On  an  appeal  by  the  respondents  to  the  Circuit  Court,  this 
decree  was  affirmed.  And  the  cases  are  now  before  us  on  an 
appeal  to  this  court  from  that  decree. 

With  the  exception  of  two  of  the  cases,  the  sum  decreed 
against  the  respondents  in  favor  of  the  several  owners  of  the 
cargo  is  below  the  amount  that  authorizes  an  appeal  to  this 
cot^.  And,  it  is  insisted,  on  the  part  of  the  appellees,  that  the 
appeal  should  be  dismissed  for  want  of  jurisdiction  as  to  all 
parts  of  the  decree,  except  the  part  relating  to  the  two  cases 
mentioned. 

On  the  part  of  the  appellants,  it  is  contended,  that  the  objec- 
tion to  the  jurisdiction  is  not  available  to  the  five  separate  own- 
ers joining  in'  the  libel,  as  the  aggregate  amount  decreed  to 
them  exceeds  two  thousand  dollars ;  nor  to  any  of  the  parties, 
on  the  ground  that  all  the  cases  were  consolidated  by- the  orders 
of  the  District  Court  on  the  motion  of  the  proctors  for  the  libel- 
lants. 

We  are  of  opinion  that  neither  of  these  grounds  are  sufficient 
to  maintain  the  jurisdiction,  and  that  the  appeal  must  be  dis- 
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missed  as  to  all  the  cases  except  the  two  in  each  of  which  the 
amount  in  the  decree  exceeds  the  two  thousand  dollars^ 

The  joining  of  several  owners  of  cargo  conveyed  in  the  same 
ship  in  'a  libel  in  rem  for  damages  done  to  the  ffoods  in  the 
course  of  shipment,  and  the  consolidation  of  libeb  filed  sepa- 
rately by  the  respective  owners  for  like  damage,  is  allowed  by 
the  practice  of  the  court  for  its  convenience,  and  the  saving  of 
time  and  expense  to  the  parties.  It  is  a  practice  deserving  com« 
mendation  and  encouragement  in  all  cases  where  it  can  be 
adopted  without  complicating  too  much  the  proceedings,  and 
thereby  prejudicing  the  rights  of  the  parties. 

In  cases  where  the  several  claims  against  the  ship  are  founded 
upon  a  common  injury  and  loss,  the  questions  involved  depend- 
ing upon  the  same  general  rules  of  law,  and  the  same  evidence, 
equally  applicable  to  all  of  them,  it  is  fit  and  proper  that  the 
{MTOceedings  should  be  joint,  either  by  allowing  the  parties  to 
unite  in  the  libel,  or  by  an  order  for  consolidation,  if  separate 
suits  have  been  instituted. 

The  defence  will  usually  be  the  same  in  all  the  cases ;  but,  if 
otherwise,  the  parties  will  not  be  prejudiced,  as  they  may  avail 
themselves  in  the  answers  of  any  defence  existing  against  either 
of  the  several  owners.  For,  although  the  proceeding  assumes 
the  form  of  a  joint  suit,  it  is  in  reality  a  mere  joinder  of  distinct 
causes  of  action  by  distinct  parties,  arising  out  of  a  oommon 
injury,  and  which  are  heard  and  determined,  so  far  as  the  merits 
are  concerned,  the  same  as  in  the  case  of  separate'libels  for  each 
cause  of  action.  The  same  decree,  also,  is  entered  as  in  the 
case  of  separate  suits. 

We  do  not  perceive,  therefore,  any  ground  for  a  distinction  as 
to  the  right  of  appeal  from  a  decree  as  entered  in  these  cases 
from  that  which  exists  where  the  proceedings  have  been  distinct 
and  separate  throughout.  Clearly,  a  libellant  could  not  have 
appeal,  unless  his  claim  exceed  two  thousand  dollars.  Nor  can 
the  respondent,  upon  the  same  principle,  unless  the  amount 
decreed  against  him  in  the  particular  case,  exceeds  that  sum. 
The  principle,  in  effect,  we  think,  has  been  already  decided  in 
this  court.    6  Pet.  143 ;  8  Id.  11 ;  11  How.  522. 

There  is  another  preliminary  question  which  it  is  necessary 
to  notice  before  proceeding  to  the  merits. 

Further  evidence  has  been  taken,  on  the  part  of  the  respond* 
ents,  since  the  appeal  to  this  court  was  entered,  which  is  ob- 
jected to  by  the  appellants. 

Thfe  act  of  3d  March,  1803,  (2  Stat,  at  Large,  244)  allows 
additional  evidence  to  be  furnished  by  either  parly  before  this 
court  in  cases  of  appeals  in  admiralty  and  prize  causes.  And 
by  the  27th  rule  of  the  court  the  evidence  is  to  be  taken  under  a 
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commission  to  be  issued  firom  this  court,  or  £rom  the  Circuit 
Court,  under  the  direction  of  emy  one  of  the  judges  thereofl 

The  objection  taken  to  the  evidence  is,  that  it  does  not  appear 
from  the  record  that  any  order  was  obtained  from  either  court 
for  the  issuing  of  the  commission.  We  have,  however,  before 
us  the  commission  itself,  issued  in  the  usual  form  by  the  clerk 
of  the  Circuit  Court,  and  in  the  execution  of  which  both  par- 
ties have  joined.  An  order,  therefore,  must  have  been  entered, 
or,  if  not,  it  was  waived  by  the  act  of  the  parties  in  suing  out 
the  commission,  and  joining  in  its  execution.  For  these  reasons 
we  think  the  further  evidence  furnished  to  this  court  admissible. 

This  brings  us  to  the  merits  of  the  case. 

The  different  libels  filed  in  the  several  cases  are  in  form  and 
substance  the  same.  And  so  are  the  several  answers  of  the 
respondents. 

The  libels  charge  that  the  ship  Martha  being  at  Liverpool  on 
the  6th  September,  1847,  and  bound  on  a  voyage  to  Charleston, 
the  libellants  caused  to  be  shipped  on  board  the  same,  divers 
goods,  wares,  and  merchandise,  then  in  good  order  and  condi- 
tion, of  gr'  at  value,  &c,  to  be  taken  care  of  and  safely  delivered 
in  like  good  order  and  condition,  (the  dangers  and  accidents  of 
tiie  seas  and  navigation  excepted,)  they  paying  certain  freight 
therefor  as  per  bills  of  lading.  That  afterwards,  on  or  about  the 
twenty-first  of  the  same  month,  the  said  ship,  having  on  board 
the  said  goods,  set  sail  from  Liverpool,  and  on  the  ninth  Novem- 
ber following  arrived  at  Charleston,  and  soon  thereafter  delivered 
the  same  to  the  said  libellants. 

That  the  said  goods,  wares,  and  merchandise  were  not  taken 
care  of  and  safely  carried  and  delivered  according  to  the  tenor 
and  efFeot  of  the  bills  of  lading ;  but,  on  the  contrary,  although 
no  damage  accrued  from  any  dangers  or  accidents  of  the  seas, 
or  navigation,  the  said  goods  were  so  badly  taken  care  of  by  the 
said  master,  and  the  cargo  of  said  ship,  and  particularly  a  quan- 
tity of  salt  on  board  thereof  was  stowed  so  improperly,  that 
through  the  neglect,  and  mismanagement  of  the  master,  the  said 
goods  were  greatly  damaged,  and  great  loss  thereby  sustained. 

The  answers  of  the  respondents  admit  the  taking  on  board  of 
the  vessel  the  goods  as  stated  in  the  libels ;  and  allege,  that  she 
was  loaded  with  an  assorted  cargo  in  the  hold  and  with  sundnr 
sacks  of  Liverpool  salt  between  decks ;  that  the  ship  was  sound, 
stanch,  and  in  every  way  well  fitted  and  equipped  for  the  voy- 
age, and  capable  oi  carrying  safely  the  cargo  taken  on  board, 
the  dangers  of  the  seas  only  excepted.  That  the  cargo  was  well 
and  securely  stowed  and  packed  with  proper  dunnage,  and  ac- 
cording to  the  usage,  and  custom  of  the  trade,  by  the  master 
and  officers  of  the  ship ;  that  the  hatches  leading  from  the  be- 
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tween-decks  and  the  lower  hold  were  well  secured  and  calkedi 
wholly  separatinff  the  one  firom  the  other*.  That  the  ship  encoon- 
tered  several  violent  gales,  and  very  boisterous  weather  during 
her  voyage,  causing  her  to  labor  heavily,  and  straining  her  badly, 
the  sea  at  times  breaking  over  her,  so  that  she  shipped  a  great 
deal  of  water  from  leaks,  and  stress  of  weather,  requiring  the 
constant  use  of  the  pumps,  which  were  faithfully  attended  to, 
and  every  effort  made  to  preserve  the  ship,  and  save  the  cargo 
from  damage. 

The  respondents  further  allege  that  in  consequence  pf  the  heavy 
seas,  and  the  leaking  of  the  vessel,  and  the  change  of  latitude 
from  a  cold  to  a  warm  climate,  the  water  shipped  became  heated, 
producing  steam,  and  a  wet  and  damp  atmosphere  in  the  lower 
hold,  which  no  care  or  diligence,  on  the  part  of  the  master  and 
crew  could  have  prevented ;  that  this  was  the  unavoidable  result 
of  the  dangers  of  navigation,  and  proceeded  from  the  storms, 
winds  and  waves ;  and  not  from  any  defect  in  the  ship  or  want 
of  skill,  care  or  diligence  on  the  part  of  the  master  and  hands, 
and  caused  the  damage  to  the  goods  complained  of. 

They  further  say,  that  the  salt  stowed  between  decks  was 
safely  carried,  and  delivered  dry  and  in  good  order  at  Charleston^ 
without  being  wet,  or  any  evidence  of  drainage  from  the  same 
either  upon  the  sacks,  the  dunnage,  and  matting  upon  which  the 
sacks  were  stowed,  or  upon  the  lower  deck,  through  the  seams 
of  which  the  drainage  must  have  passed  to  the  goods  in  .the 
hold,  if  at  all ;  and  they  deny  that  the-  damage  to  the  goods  in 
the  hold  proceeded  from  the  salt  thus  stowed  between  &cks. 

The  proofs  in  the  case  show,  that  a  mixed  cargo,  consisting 
of  crates,  and  boxes  of  dry  goods,  and  hardware,  and  a  quantity 
of  bars  of  railroad  iron,  was  stowed  in  the  hold  of  the  vessel,  the 
railroad  iron  placed  at  the  bottonl.  And,  that  some  twelve  hun- 
dred sacks  of  salt  were  stowed  between  decks  fore  and  aft  the 
main  hatch  of  the  lower  deck.  That  she  left  Liverpool  on  the 
2l8t  September,  1847,  and  arrived  at  Charleston  on  the  9th  of 
November  following,  after  a  passage  pf  forty-nine  days;  that 
during  the  voyage  she  encountered  on  the  first  and  second  of 
October  two  very  violent  gales,  the  vessel  on  the  wind  at  the 
time,  causing  her  to  roll  heavily  and  the  sea  to  break  continually 
over  her,  and  to  ship  great  quantities  of  water,  so  that  it  was 
necessary  to  keep  the  pumps  going  most  of  the  time  while  the 
storm  continued. 

On  opening  the  upper  hatches  a  day  or  two  after  the  arrival 
of  the  vessel  for  the  purpose  of  discharging  the  cargo,  the  salt 
between  decks  was  found  dry  and  in  good  condition ;  and,  after 
the  discharge  of  the  same,  no  unusual  wet  or  dampness  appeared 
upon  the  matting  or  dunnage  upon  which  it  was  stowed,  nor 
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upon  the  flooring  of  the  deck,  nor  any  evidence  of  drainage  from 
the  sacks  of  salt  in  any  part  of  the  between-decks.  All  the  wit- 
nesses concur  on  this  point  who  had  the  best  opportunity  of  be- 
coming acquainted  with  the  facts ;  and  whose  connection  with 
the  discharge  of  the  salt  precludes  the  possibility  of  mistake^  in- 
cluding the  port-warden  present  at  the  opening  of  the  hatches,  the 
purchasers  of  the  salt,  the  consignee,  the  stevedores,  the  inspector 
of  the  customs,  and  the  mate  of  the  vessel4  Nor  is  there  any 
evidence  in  the  case  to  the  contrary. 

On  opening  the  hatches  of  the  lower  deck,  leading  to  the  hold 
of  the  ship,  which  was  about  the  15th  November,  five  or  six  days 
after  her  arrival,  great  heat  issued  immediately  therefrom,  and 
much  dampness  and  vapor  were  found  to  pervade  this  part  of 
the  vessel ;  and  on  breaking  the  cargo  and  conunencing  the  dis- 
charge, the  greater  portion  of  it  was  found  seriously  damaged. 

The  boxes  of  dry  goods  were  found  wet,  or  daiAp,  and  stained 
to  a  very  considerable  extent,  and  the  hardware,  and  bars  of 
railroad  iron,  wet  and  badly  rusted ;  and  indeed,  the  whole  cargo 
throughout  the  hold  more  or  less  damaged.  Drops  of  water,  or 
vapor,  apparently  formed  from  the  heat  and  dampness  of  the 
hold,  or  by  drainage  from  above,  were  found  pendant  from  the 
seams  of  the  under  part  of  the  lower  deck,  affording  very  satis^ 
factory  evidence  of  the  immediate  cause  of  damage  to  the  cargo ; 
but,  leaving  the  question  open  to  controversy  as  to  the  source 
whence  these  indications  proceeded ;  some  of  the  witnesses,  and 
among  them  three  of  the  port-wardens,  testifying  that  these  drops 
proceeded  from  the  drainage  of  the  salt  that  had  been  stowed 
between  decks,  and  others,  from  the  heat  and  dampness  of  the 
hold,  aggravated  by  the  quantity  of  sea-water  shipped  during 
the  storm,  and  stress  of  the  vessel 

We  have  abready  stated,  that  the  libellants  charge  in  the  seve- 
ral libels  the  damage  to  the  goods  to  have,  been  occasioned  ex- 
clusively from  the  improper  stowage  of  the  cargo,  and  especially 
of  the  sacks  of  salt  in  the  between-decks  over  the  goods  in  the 
hold  of  the  vessel.  This  is  denied  in  the.  answers,  and  as  the 
recovery  must  be  had,  if  at  all,  according  to  the  allegations  in  the 
pleadings,  it  is  incumbent  on  the  part  of  the  libellants  to  main- 
tain this  ground  by  the  proofs,  in  order  to  charge  the  respond- 
ents. 

The  real  questions  in  the  case  therefore,  are,  1.  Whether  or  not 
the  respondents  were  guilty  of  neglect,  and  mismanagement  in 
the  stowage  of  the  cargo,  and  especially  of  the  stowage  of  the 
sacks  of  salt  between  decks  ?  And,  2,  If  they  were,  whether  the 
damage  to  the  goods  in  the  hold  of  the  vessel  was  properly  attri- 
butable to  this  cause  ? 

The  good»  having  been  found  to  be  damaged  on  the  arrival 
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of  the  ship,  and  whidh  must  necessarily  have  accraed  in  the 
course  of  the  voyage,  the  burden  devolvea  upon  the  respondent^ 
to  show,  in  order  to  excuse  themselves,  that  it  was  occasioned 
by  one  of  the  perils  of  navigation  within  the  exception  in  the  bill 
of  lading.  That  burden  tiiej  have  assumed ;  and  have  shown 
by  nearly  an  t^nbroken  current  of  testimony,  that  the  conveyance 
of  the  salt  between  decks,  in  a  mixed  cargo,  was  according  to  the' 
established  custom  and  usage  of  the  trade  between  Liverpool 
and  this  country ;  and  that  it  was  well  stowed,  and  packed,  and 
secured  with  proper  and  sufficient  dunnage. 

This  ground,  therefore,  for  charging  the  respondents  with  the 
damage  to  the  gooda,  entirely  fails. 

They  have  shown  iurther,  that  the  vessel  encountered  severe 
gales  and  boisterous  weather  in  the  course  of  her  voyage,  during 
which  she  labored  heavily,  the  sea  frequently  breaking  over  her, 
and  much  water  shipped  by  stress  of  weather,  so  that  it  was 
necessary  to  keep  the  pumps  in  constant  operation  to  preserve 
the  vessel,  and  protect  the  cargo.  Thus  presenting  a  state  of 
facts,  in  connection  with  the  condition  of  the  hold,  and  appear- 
ance of  the  goods  on  the  opening  of  the  hatches,  when  the  ves- 
sel arrived  at  her  port  of  destination,  that  might  well  account  for 
all  the  damage  by  reason  of  the  perils  of  the  navigation. 

It  is  to  be  observed  also,  that  even  assuming,  according  to  the 
theory  of  the  libellants,  the  damage  was  occasioned  by  the 
drainage  of  the  salt  coming  in  contc^^  with  sea-water,  if  the 
water  was  shipped  from  the  violence  of  the  storm,  or  stress  of 
weather,  as  there  was  no  fault  chargeable  to  the  master  as  to  the 
place  of  stowage  or  as  to  the  stowage  itself,  it  is  apparent,  that 
even  in  that  aspect  of  the  case,  the  damage  would  still  be  attri- 
butable to  the  perils  of  the  seas,  and  not  to  the  fault  of  the  master 
or  ship. 

In  order  to  avoid  these  necessary  conclusions  the  learned  coun- 
sel for  the  libellants  have  sought  to  maintain  upon  the  proofs, 
that  the  seams  of  the  lower  deck  were  not  properly  calked,  but 
were  open,  so  that  the  drain  from  the  salt  readily  dripped  through 
upon  the  cargo  in  the  hold ;  and,  that  conceding  it  to  have  been 
properly  stowed  between  decks,  if  the  seams  of  the  deck  had 
been  tight,  the  damage  would  not  have  happened* 

Assuming  the  facts  to  be  true,  as  contended  for  in  this  pro^ 
position,  the  conclusion  is  admitted.  But  if  the  opening  of  ihe 
seams  was  occasioned  by  the  straining  of  the  vessel  in  the  storms 
encountered  during  the  voyage,  and  in  favor  of  which  view  there 
is  much  evidence  in  the  court  below,  the  respondents  would  still 
not  be  answerable;  The  fi^ther  proof  taken  on  this  appeal 
would  seem  to  remove  all  doubt  on  this  point  that  may  have 
previously  existed. 
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That  shows  the  ship,  when  about  to  sail  from  Liverpool,  was 
inspected  by  a  competent  ship-builder,  and  repaired ;  and  among 
other  repairs,  her  lower  deck  was  well  calked  and  payed  where 
any  defects  were  discovered,  and  put  in  good  order.  The  fact, 
therefore,  that  the  seams  were  open  on  the  arrival  of  the  vessel, 
if  admitted,  must  have  happened  in^  the  course  of  the  voyage, 
and  ma^  be  fairly  attributable  to  the  storms  she  encountered. 

But,  it  is  not  important  to  pursue  this  inquiry.  For,  the  proofs 
in  the  case  show  beyond  all  reasonable  doubt,  that  the  damage 
could  not  have  been  occasioned  by  any  drainage  from  the  sacks 
of  salt  between  decks.  We  have  ahready  referred  to  the  wit- 
nesses on  this  point,  and  need  not  repeat  the  evidence. 

The  salt  was  taken  from  the  stores  at  Liverpool,  and  not  from 
lighters,  and  was  dry  when  put  on  board,  and  also,  when  dis- 
charged at  Charleston ;  and  there  was  not  the  slightest  indica- 
tion of  unusual  wetness  or  dampness  upon  the  sacks  or  the 
matting  and  dunnage  upon  which  it  was  stowed,  or  upon  the 
flooring  or  any  part  of  the  between-decks.  On  this  branch  of 
the  case  there  is  no  contrariety  or  discrepancy^  in  the  evidence. 

And  all  the  witnesses  concm'  who  speak  on'  the  subject,  and 
common  observation  confirms  their  conclusion,  that,  if  tiie  water 
«ame  from  drainage  of  the  salt,  so  as  to  occasion  the  damage 
to  the  goods,  some  traces  of  its  effects  would  have  been  found 
upon  the  sacks,  and  upon  the  mats  and  dunnage  and  deck  of 
the  vesseL 

The  only  ground  urged  for  a  contrary  condumon  is  an  infer* 
ence  drawn  from  the  fact  that  drops  of  water  of  a  brackish  taste, 
indicating,  as  supposed,  the  presence  of  salt  in  a'degree,  beyond 
that  of  sea-water,  was  found  along  the  seams  underside  the 
lower  deck ;  and  of  salt  in  the  concrete  found  upon  .parts  of  the 
cargo  in  the  hold.  From  these  circumstances  alone,  three  of 
the  port-wardens  out  of  four,  expressed  the  opinion  that  the 
damage  must  have  been  occasioned  by  the  drainage  of  the  salt 
above,  notwithstanding  the  decisive  facts  as  to  the  condition  of 
the  salt  when  put  on  board,  and  when  discharged,  and  the  ab- 
sence of  any  traces  of  it  in  the  between-decks. 

It  would  be  exceedingly  difficult,  if  not  impossible,  to  reconcile 
this  opinion  with  the  facts  of  the  case,  even  if  there  was  no  other 
way  to  account  for  the  circumstances  stated,  on  which  the  opi- 
nion of  the  port-waidens  was  founded. 

But  when  all  of  them  may  be  accounted  for  as  the  natural,  if 
not  necessary  effect,  of  the  presence  of  the  quantity  of  sea-water 
shipped  by  stress  of  weather  in  the  course  of  the  voyage,  wetting 
the  cargo  as  the  vessel  roUed  and  labored  during  uie  storms 
she  encountered,  producing  great  heat,  and  dampness  in  the  hold, 
we  think  the  opinion  altogether  unsupported  by  the  evidence. 
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As  to  the  appearance  of  salt  in  the  concrete  upon  parts  of  the 
goods,  it  is  quite  probable,  that  the  water  in  the  hold  thrown 
up  the  sides  by  the  labor  of  the  vessel  in  the  gales  may  have 
brought  it  in  contact  with  the  salt  between  her  timbers,  and 
thus  leaving  traces  of  it  upon  the  goods. 

Most  of  uie  vessels  that  have  b^n  built  for  many  years,  par- 
ticularly eastern  vessels,  are  filled  with  salt  between  their  side 
timbers  and  outside  and  inside  plank  or  ceiling,  up  to  the  air- 
streak,  for  the  purpose  of  preserving  the  timbers,  and  preventing 
them  and  the  planks  from  shrinking.  When  water  comes  in  con- 
tack  with  this  salt  either  through  the  small  openings  below,  or 
air-streak  above,  or  otherwise,  the  tendency  of  it  is  to  settle 
down  in  the  space  it  occupies,  by  becoming  more  compact ;  and 
when  the  ship  makes  water  in  the  hold,  and  rolls  heavily  by 
stress  of  weather,  throwing  the  water  up  the  sides,  portions 
of  the  salt  may  escape  from  the  small  openings  below  and  pass 
off  along  the  water-way  each  side  of  the  keelson  to  the  well- 
pump*  This,  however,  as  is  apparent,  can  happen  rarely,  if  at 
all  except  when  the  ship  labors  heavily  after  having  sliipped 
much  water  in  consequence  of  rough  and  boisterous  weather. 
The  effect  of  the  salt,  from  its  inherent  tendency  to  attract  and 
absorb  moisture,  is  to  tighten  the  seams  of  the  ceiling,  rather  than 
open  them,  and  thus  prevent  any  escape  of  the  particles  of  salt 
through  them. 

It  has  been  suggested,  that,  assuming  the  presence  of  salt  in 
the  hold  may  be  properly  accounted' for  in  the  way  above  stated, 
this  should  be  considered  as  evidence  of  fault  in  the  ship,  so  as 
to  charge  the  respondents. 

But  in  the  first  place,  to  permit  the  libellants  to  recover  upon 
this  ground  would  be  a  departure  from  that  upon  which  they 
have  chosen  to  place  their  right  of  action  in  the  pleadings.  That 
is  founded  exclusively  upon  their  improper  stowage  of  the  salt 
between  decks ;  and  the  proofs  in  the  case,  have  been  taken 
with  reference  to  the  issue  upon  that  allegation. 

In  the  next  place,  there  is  no  evidence  before  us  of  any  defect  or 
fault  in  the  vessel  in  respect-to  the  ceiling  or  other  parts  of  her 
connected  with  the  process  of  thus  salting  the  timbers.  On  the 
contrary,  the  port-wardens,  themselves,  speak  of  the  seams  of 
the  ceiUng  as  being  tieht  and  in  good  order. 

The  truth  is,  that  aU  the  cases  proceeded  below,  on  the  part 
of  the  libellants  throughout,  upon  the  allegation  in  the  libels  that 
the  damage  was  occasioned  by  drainage  from  the  sacks  of  salt 
between  deck^,  where,  as  supposed,  it  was  improperly  stowed. 
And  the  evidence  in  the  record  in  respect  to  the  condition  of  the 
ceilinfi[s  and  other  parts  of  the  hold  of  the  vessel,  was  m^re  inoi- 
dentaiand  casual,  no  point  having  been  made  in  the  proQfii  on 
that  subiect. 
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We  have  already  expressed  our  views  upon  this  the  main  ques- 
tion involved  in  the  case,  and  are  satisfied,  that  the  damage 
could  not  have  been  occasioned  for  the  cause  set  forth  in  the 
libels ;  but  happened  from  thie  perils  of  the  navigation.  We 
will  simply  add,  what  was  omitted  in  the  proper  place,  that 
nearly  all  the  witnesses  concur  who  speak  on  the  subject,  that  the 
goods  in  the  hold  were  most  damaged  by  wet  and  dampness  at 
the  bottom,  or  lower  tier,  and  diminishing  in  the  advance  to  the 
upper.  And  that  in  many  instances,  the  boxes  of  goods,  and  crates 
of  hardware  were  wet,  or  very  damp,  and  stained  at  the  bottom, 
and  dry  and  sound  on  the  top  and  sides,  confirming  the  view 
that  the  damage  proceeded  from  below. 

Our  conclusion  is,  that  the  decree  of  the  court  below  is  er- 
roneous, and  must  be  reversed  with  costs,  as  to  so  much  as 
awards  damages  to  T.  Lambert  &  Brother,  and  to  the  South 
Carolina  Railroad  Company,  and  that  the  proceedings  be  re- 
mitted to  the  court  below  with  directions  to  enter  a  decree  in 
favor  of  the  appellants  with  costs;  and  as  to  the  residue  of  the 
decree  the  appeal  is  dismissed,  for  want  of  jurisdiction. 

Mr.  Justice  DANIEL  dissented. 

This  case  is  one  of  a  class  over  which,  according  to  my  opi- 
nion, heretofore  repeatedly  expressed,  the  admiralty  courts  of  tne 
United  States  have  no  jurisdiction  under  the  Con^titutioif.  It 
is  the  case  of  a  contract  entered  into  upon  land,  that  is,  in  the 
city  of  Liverpool,  to  be  fulfilled,  partly,  nay,  chiefly  on  land ; 
that  is,  by  the  delivery  of  merchandise  in  the'^city  of  Charleston. 
The  remedy  for  the  infraction  of  this  undertaking,  if  any  had  in 
reality  existed,  would  have  been  an  action  in  a  court  of  common 
law,  upon  the  bill  of  lading,  the  written  evidence  of  the  under- 
taking of  the  carrier.  In  the  exposition  made  by  the  court,  of 
the  evidence,  as  explaining  the  origin  and  character  of  the  injury 
complained  of  by  the  libeUants,  I  entirely  concur. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
fipom  the  Circuit  Court  of  the  United  States,  for  the  District  of 
South  Carolina,  and  was  argued  by  counsel  On  considera- 
tion whereof,  it  is*now  here  ordered,  adjudged,  and  decreed  by 
^his  court,  that  the  decree  of  the  said  Circuit  court  in  this  cause, 
be,  and  the  same  is  hereby  reversed  witlf*' costs,  and  that  this 
oause,  be,  and  the  same  u  tireieby  remanded  to  the  said  Circuit 
Court  for  further  proceedmgs  to  be  had  therein  in  conformity  to 
tibe  opinion  of  this  court. 
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Thb  United  States,  Plaintiffs,  v.  Thomas  Reid  and  Edward 

Clements. 

Where  two  persons  were  jointly  indicted  for  an  offence  committed  a^nst  the  United 
States,  ▼iz.f  a  murder  committed  upon  the  high  seas,  and  were  tried  separatelj,  it 
was  not  competent  for  the  person  first  tned  to  call  the  other  as  a  witness  in  his 
heholf. 

The  trial  took  place  in  Yirginia,  and  the  evidence  would  have  been  competent  under 
a  law  of  Virginia  passed  in  1849. 

But  the  34th  section  of  the  Judiciary  Act  of  1789,  declaring  that  the  laws  of  the 
several  States  shall  be  regarded  as  rules  of  decision  in  trials  at  common  law  in 
the  courts  of  the  United  States,  meant  only  to  include  civil  cases  at  common  law, 
and  not  criminal  offences  agninst  the  United  States. 

The  law  by  which  the  admissibility  of  testimony  in  criminal  cases  must  be  determined, 
is  the  law  of  the  State,  as  it  was  when  the  courts  of  the  United  States  were  esta- 
blished by  the  Judiciary  Act  of  1789. 

Without  laying  down  any  general  rule,  how  far  the  affidavits  of  jurors  impeaching 
their  verdict  ought  to  bo  received,  it  is  decided  that  the  affidavits  of  two  jurors, 
stating  that,  whilst  impanelled,  they  read  a  newspaper  report  of  the  preceding 
evidence,  but  which  had  no  influence  upon  their  verdict,  were  not  sufficient  ground 
for  a  new  triaL 

This  case  came  up  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Virginia,  upon  a  certificate  of 
division  in  opinion  between  the  judges  thereof. 

The  facts  are  all  stated  in  the  opinion  of  the  court 

It  was  argued  by  Mr.  Jo^nes  and  Mr,  Crittenden^  ( Attomey- 
Greneral,)  for  the  United  States,  and  by  Mr.  Orane  and  Mr.  Scottj 
for  the  defendants. 

Iilr.  Chief  Justice  TANEY  delivered  the  opinion  of  the 
court 

This  case  comes  before  the  court  upon  a  certificate  of  divi- 
sion between  the  judges  of  the  Circuit  Court' for  the  District  of 
Virginia. 

Thomas  Reid  and  Edward  Clements  were  jointly  indicted  for 
murder,  committed  by  them  on  the  high*  seas,  on  board  the 
American  ship  J.  B.  lindsey. 

They  were,  by  the  permission  of  the  court,  separately  tried, 
and,  upon  the  trial  of  Reid,  he  proposed  to  caH  Clements  as  a 
witness  on  his  betalf.  The  court  rejected  the  testimony,  being 
of  opinion  that,  as  he  was  jointly  indicted  with  the  prisoner  on 
the  trial,  he  was  not  a  competent  witness.  Reid  was  found 
guilty  by  the  jury. 

.  At  a  subsequent  day  he  moved  for  a  new  trial  upon  two 
grounds :  1st  Because  the  testimony  of  Clements  was  impro- 
perlv  rejected ;  and,  2d.  For  misbehavior  in  two  of  the  jury  who 
tried  the  cause.  In  support  of  the  second  objection,  he  ofiered 
in  evidence  the  voluntary  affidavits  of  the  two  juroiSi  one  of 
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whom  deposed  <<  that,  >vhile  the  case  was  on  trial,  and  the  jiot 
were  impanelled,  a  newspaper  was  sent  to  him  by  some  of  his 
family  from  his  comiting-room.  It  was  a  newspaper  for  which 
he  was  a  subscriber,  wMch  was  regularly  left  at  his  counting- 
house,  and  which  he  was  accustomed  to  read.  He  looked 
slightly  over  it,  and  saw  that  it  contained  a  report  of  the  evi- 
dence which  had  been  given  in  the  case  under  trial,  a  part  of 
which  he  read  and  put  the  paper  in  his  pocket ;  that,  while  the 
jury  were  in  their  room  deliberating  on  their  verdict,  he  read 
over  the  report  of  the  evidence  in  the  newspaper ;  he  read  it  from 
curiosity,  and  thought  it  correct,  and  that  it  refreshed  his  me- 
morv ;  but  it  had  no  influence  on  his  verdict,  and  that  he  had 
made  up  his  mind  before  he  read  it  There  was  no  conversa^ 
tion  about  the  newspaper  report  in  the  jury-room,  nor  did  he 
speak  of  it  there  to  any  one,  nor  does  he  know  that  the  other 
jurors  knew  that  the  report  of  the  evidence  was  in  the  news- 
paper they  saw  him  reading." 

The  other  juror  deposed  ^  that  he  saw  this  newspaper  while  the 
jury  was  impanelled  in  the  court-room,  and,  upon  looking  at 
it,  saw  that  it  contained  a  report  of  the  evidence  that  had  been 
given  in  the  case  under  trial  He  looked  over  a  few  sentences 
and  put  the  paper  aside,  and  did  not  see  it  afterwards.  He  did 
not  think  the  report  accurate ;  it  had  not  the  slightest  influence 
on  his  judgment." 

Upon  the  argument  of  the  motion  above  mentioned  the  fol- 
lowing questions  arose  : 

1st  Ought  the  court  to  have  received  the  evidence  of  Cle- 
ments in  behalf  of  the  prisoner ;  and  does  the  refusal  of  the 
court  to  admit  his  testimony  entitle  the  prisbner  to  a  new 
trial? 

2d.  Ought  the  affidavits  of  the  two  jurors  to  be  received; 
and  do  the  facts  stated  in  them  entitle  the  prisoner  to  a  new 
trial? 

And  upon  each  of  these  points  the  judges  of  the  Circuit  Court 
were  opposed  in  opinion,  and  ordered  that  the  questions  be  cer- 
tified  to  the  Supreme  Court  for  its  decision. 

The  difficulty  in  the  first  question  arose  upon  the  construction 
of  the  34th  section  of  the  act  of  Congress  of  1789. 

By  a  statute  of  Virginia,  adopted  in  1849,  it  is  provided  ^that 
no  person  who  is  not  jointly  tned  with  the  defendant  shall  be 
incompetent  to  testify  in  any  prosecution  by  reason  of  interest 
in  the  subject-matter  thereof."  And  if  the  section  in  the  Judi- 
ciary Act  above  refeired  to  extends  to  the  testimony  in  criminal 
cases  in  the  courts  of  tiie  United  Stales,  then  the  testimony  of 
Clements  was  improperly  rejected. 

The  section  in  question  declares  that  the  laws  of  the  several 
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States,  except  where  the  Constitationy  treatiesi  or  statutes  of 
tiie  United  States  shall  otherwise  require  or  provide,  shall  be 
regarded  as  rules  of  decision,  in  Irials  at  common  law,  in  the 
courts  of  the  United  States,  in  cases  where  they  apply. 

The  language  of  this  section  cannot,  upon  any  fair  construc- 
tion, be  ^tended  beyond  civil  cases  at  common  law,  as  contra- 
distinguished from  suits  in  equity.  So  far  as  concerns  rights  of 
property,  it  is  the  only  rule  that  could  be  adopted  by  the  courts 
of  the  United  States,  and  the  only  one  that  Congress  had  the 
power  to  establish.  And  the  section  above  quoted  was  merely 
mtended  to  confer  on  the  courts  of  the  United  States  the  juris- 
diction necessary  to  enable  them  to  administer  the  laws  of  the 
States.  But  it  could  not  be  supposed,  without  very  plain  words 
to  show  it,  that  Congress  intelided  to  give  to  the  Btates  the 
power  of  prescribing  the  rules  of  evidence  in  trials  for  offences 
against  the  United  States.  For  this  construction  would  in 
eltect  place  the  criminal  jurisprudence  of  one  sovereignty  under 
the  control  of  another.  It  is  evident  that  such  could  not  be  the 
design  of  this  act  of  Congress,  and  that  the  statute  of  Virgi- 
nia was  not  the  law  by  which  the  admissibility  of  Clements  as 
a  witness  ought  to  have  been  decided. 

Neither  could  the  court  look  altogether  to  the  rules  of  the 
English  common  law,  as  it  existed  at  the  time  of  the  settlement 
of  this  country,  for  reasons  that  will  presently  be  stat^.  Nor 
is  there  any  act  of  Congress  prescribing  in  express  words  the 
rule  by  which  the  courts  of  tha  United  States  are  to  be  governed, 
in  the  admission  of  testimony  in  criminal  cases.  But  we  think 
it  may  be  found  with  sufficient  certainty,  not  indeed  in  direct 
terms,  but  by  necessary  implication,  in  the  acts  of  1789  and 
1790,  establishing  the  courts  of  the  United  States,  and  providing 
for  the  punishment  of  certain  oflfences.  And  the  law  by  which, 
in  the  opinion  of  thi^  court,  the  admissibility  of  testimony  in 
criminal  cases  must  be  daterinined,  is  the  law  of  the  State,  adsit 
was  when  the  courts  of  the  United  States  were  established  by 
the  Judiciary  Act  of  1789.  The  subject  is  a  grave  one,  and  it 
is  therefore  proper  that  the  court  should  state  fully  the  grounds 
of  its  decision. 

The  colonists  who  established  the  English  colonies  in  this 
country,  undoubtedly  brought  with  them  the  common  and  sta- 
tute laws  of  England,  as  they  stood  at  the  time  of  their  emigra- 
tion, so  far  as  they  were  applicable  to  the  situation  and  local 
circumstances  of  the  colony.  And  among  the  most  cherished 
and  familiar  principles  of  the  common  law  was  the  trial  by  jury 
in  civil,  and  still  more  especially  in  criminal  cases.  And,  how- 
ever th^  colonies  may  have  .varied  in  other  respects  in  the  modi- 
fications with  which  the  common  or  statute  law  was  adopted. 
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the  trial  by  jury  in  all  6f  them  of  English  origin  was  regarded 
as  a  right  of  inestimable  value,  and  the  best  and  only  security 
for  life,  liberty,  and  property. 

But  as  the  law  formerly  stood,  the  value  of  this  right  was 
much  impaired  by  the  mode  of  proceeding  in  criminal  cases. 
For  when  a  person  was  accused  of  a  capital  crime,  and  his  life 
depended  upon  the  issue  of  the  trial,  he  was  denied  compulsory 
pocess  for  his  witnesses ;  and  when  they  voluntarily  appeared 
in  his  behalf,  he  was  not  permitted  to  examine  them  on  oath, 
nor  to  have  the  aid  of  counsel  in  his  defence,  except  only  as  re<* 
garded  the  questions  of  law. 

It  is  true  that  Lord  Coke,  in  his  3  Inst,  part  3,  79,  declares  in 
strong  terms  that  the  rule  which  prohibited  the  witnesses  for  the 
accused,  from  being  examined  on  oath,  was  not  founded  in  law. 
Yet  the  rule,  at  the  period  we  speak  of,  was  daily  sanctioned 
and  acted  on  in  the  English  Courts.  2  H.  PL  of  the  Crown, 
283,  4  BL  Com.  355,  358,  359,  and  was  in  full  force  when  the 
English  colonies  were  planted  in  this  country. 

This  oppressive  mode  of  proceeding  had  been  abolished  in 
England  and  the  Colonies  also  by  different  statutes  before  the 
dedaration  of  independence.  But  the  memory  of  the  abuses 
which  had  been  practised  under  it  had  not  passed  away.  And 
the  thirteen  Colonies  who  united  in  the  declaration  of  independ- 
ence, as  soon  as  they  became  States,  placed  in  tl^eir  respective 
constitutions  cr  fundamental  laws,  safeguards  against  the  resto- 
ration of  proceedings  which  were  so  oppressive  and  odious  while 
they  remained  in  force.  It  was  the  people  of  these  thirteen 
States  which  formed  the  Constitution  of  the  United  States,  and 
ingrafted  on  it  the  provision  which  secures  the  tritd  by  jury,  arid 
abolishes  the  old  common-law  proceeding  which  had  so  often 
been  used  for  the  purposes  of  oppression.  And  the  provisions 
in  the  Constitution  of  the  United  States  in  this  respect  are  sub- 
stantially the  same  with  those  which  had  been  previously  adopt- 
ed in  the  several  States.  They  were  overlooked  in  the  Consti- 
tution of  the  United  States  as  originally  framed.  But  as  soon 
as  the  public  attention  was  called  to  the  fact,  that  the  securities 
for  a  fair  and  impartial  trial  by  jury  in  criminal  cases  had  not 
been  inserted  among  the  cardinal  principles  of  the  new  govern- 
ment, they  hastened  to  amend  it,  and  to  secure  to  a  party  ac- 
cused of  an  offence  against  the  United  States,  the  same  mode 
of  trial,  and  the  same  mode  of  proceeding,  that  had  been  pre- 
viously established  and  practised  in  the  courts  of  the  several 
States. 

It  was  for  tills  purpose  that  the  5th  and  6th  amendments  were 
added  to  the  Constitution.  Th^  6th  amendment  provides  that, 
in  all  criminal  prosecutions,  the  party  accused  shall  be  entitled 
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to  a  trisd  by  jury,  to  be  confronted  with  the  witnesses  against 
him,  to  have  compulsory  process  for  the  witnesses  in  his  favor« 
and  to  have  the  aid  of  counsel  in  his  defepce. 

The  Judiciary  Act  of  1789,  sect  20,  provides  for  the  manner  of 
summoning  jurors,  and  directs  that  in  all  cases  (of  course  includ- 
ing criminal  as  well  as  civil  cases)  they  shall  be  designated  by 
lot  or  otherwise  in  each  State,  according  to  the  mode  of  forming 
juries  therein  as  then  practised,  so  far  as  the  law  of  the  State 
shall  render  such  designation  practicable  by  the  courts  or  mar- 
shals of  the  United  States ;  and  that  the  jurors  shall  have  the 
same  qualifications  as  were  requisite  for  jurors  by  the  law  of  the 
Stete  of  which  they  are  citizens,  in  the  highest  court  of  law  in 
the  State.  Both  of  these  provisions  are  confined  by  plain  lan- 
guage to  the  State  laws  as  they  then  were. 

The  Crimes  Act,  as  it  is  usually  called,  of  1790,  sect.  39,  makes 
some  further  regulations,  which  it  is  not  necessary  here  to  spe- 
cify, in  relation  to  the  proceedings  and  right  of  peremptory 
chaUenge  in  criminal  cases  before  the  jury  are  impanelled. 

But  neither  of  these  acts  make  any  express  provision  con- 
cerning the  mode  of  conducting  the  trial  after  the  jury  are  sworn. 
They  do  not  prescribe  any  rule  by  which  it  is  to  be  conducted) 
nor  the  testimony  by  which  the  guilt  or  innocence  of  the  party 
is  to  be  determined.  Yet,  as  the  courts  of  the  United  States 
were  then  organized,  and  clothed  with  jurisdiction  in  criminal 
cases,  it  is  obvious  that  some  certain  and  established  rule  upon 
this  subject  was  necessary  to  enable  the  courts  to  administer  the 
ctiminal  jurisprudence  of  the  United  Ste.tes.  And  it  is  equally 
obvious  that  it  must  have  beeii  the  intention  of  Ck)ngressto 
refer  them  to  some  known  and  established  rule,  which  was  su]> 
posed  to  be  so  familiar  and  well  understood  in  the  trial  by  jury 
that  legislation  upon  thj  subiect  would  be  deemed  supernuous. 
This  is  necessarily  to  be  implied  from  what  these  acts  of  Con- 
gress omit,  as  well  as  from  what  they  contain. 

But  this  could  not  be  the  common  law  as  it  existed  at  the 
time  of  the  emigration  of  the  colonists,  for  the  constitution  had 
carefully  abrogated  one  of  its  most  important  provisions  in  rela- 
tion to  testimony  which  the  accused  might  offer.  It  could  not 
be  the  rule  which  at  that  time  prevailed  in  England,  for  England 
was  then  a  foreign  country,  and  her  laws  foreign  laws.  And 
the  only  known  rule  upon  the  subject  which  can  be  supposed  to 
have  been  in  the  minds  of  the  men  who  framed  these  acts  of 
Congress,  was.  that  which  was  then  in  force  in  the  respective 
States,  and  which  they  were  accustomed  to  see  in  daily  and  fa- 
miliar practice  in  the  State  courts.  And  this  view  oi  the  sub- 
ject is  confirmed  by  the  provisions  in  the  act  of  1789,  which 
refers  its  courts  and  officers  to  the  laws  of  the  respective  States 
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for  the  qualifications  of  jurors  and  the  mode  of  ^electing  them. 
And  as  the  courts  of  the  United  States  were  in  these  respects  to 
be  governed  by  the  laws  of  the  several  States,  it  would  seem 
necessarily  to  follow  that  the  same  principles  were  to  prevail 
throughout  the  trial :  and  that  they  were  to  be  governed  m  like 
manner,  in  the  ulterior  proceedings  after  the  juiy  was  sworn, 
where  there  was  no  law  of  Congress  to  the  contrary. 

The  courts  of  the  United  States  have  unifonnly  acted  upon 
this  constraction  of  these  acts  of  Congress,  and  it  has  thus  been 
sanctioned  by  a  practice  of  sixty  years.  Thev  refer  undoubtedly 
to  English  works  and  English  decisions.  For  the  law  of  evi- 
dence in  this  country,  like  our  other  laws,  being  founded  upon 
the  ancient  common  law  of  England^  the  decisions  of  its  courts 
show  what  is  our  own  law  upon  the  subject  where  it  has  not 
been  changed  by  statute  or  usage.  But  the  xvles  of  evidence  in 
criminal  cases,  are  the  rules  which  were  in  force  in  the  respect- 
ive States  when  the  Judiciary  Act  of  1789  was  passed.  Congress 
may  certainly  change  it  whenever  they  think  proper,  within  the 
linuts  prescnbed  by  the  Constitution.  But  no  law  of  a  State 
made  since  1789,  can  affect  the  mode  of  proceeding  or  the  rules 
of  evidence  in  criminal  cases :  and  the  testimony  of  Clements  was 
therefore  properly  rejected,  and  furnishes  no  ground  for  a  new 
triaL . 

The  first  branch  of  the  second  point  presents  the  question, 
whether  the  affidavits  of  jurors  impeaching  their  verdict  ought 
to  be  received. 

It  would  perhaps  hardly  be  safe  to  lay  down  any  general  rule 
upon  this  subject.  Unquestionably  such  evidence  ought  always 
to  be  received  with  great  caution.  Bu**  cases  might  arise  in 
which  it  would  be  impossible  to  refuse  them  without  violating 
the  plainest  principles  of  justice.  It  is  however  unnecessary  to 
lay  down  any  rule  in  this  case,  or  examine  the  decisions  referred 
to  in  the  argument.  Because  we  are  of  opinion  that  the  facts 
proved  by  the  jurors,  if  proved  by  unquestioned  testimony, 
would  be  no  ground  for  a  new  trial.  There  was  nothing  in  the 
newspapers  calculated  to  influence  their  decision,  and  both  of 
them  ewear  that  these  papers  had  not  the  slightest  influence  on 
their  verdict. 

We  shall  therefore  answer  the  first  question  in  the  negative : 
and  to  the  second,  that  the  facts  stated  in  the  affidavits  of  the 
jurors  do  not  entitle  the  prisoner  to  a  new  trial ;  and  'certify  ac- 
cordingly to  the  Circuit  Court 

Order. 
This  cause  came  on  to  be  heard  on  the  transcript  of  the 
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lecord  from  the  Circait  Court  of  the  United  States  for  the  Ea8<>- 
cm  District  of  Virginia,  and  on  the  points  or  questions  on  which 
the  judges  of  said  Circuit  Court  were  opposed  in  opinion,  and 
which  were  certified  to  this  court  for  its  opinion,  agreeably  to 
the  act  of  Congress  in  such  case  made  and  provided,  and  was 
argued  by  counsel.  On  consideration  whereof,  it  is  the  opinion 
of  this  court — Ist  That  the  said  Circuit  Court  ought  not  to 
have  received  the  evidence  of  Clements  in  behalf  of  the  prisoner; 
and  that  the  refusal  of  the  court  to  admit  his  testimony  does  not 
entitle  the  prisoner  to  a  new  trial;  and  2dly.  That  the  facts 
stated  in  the  affidavits  of  the  jurors  do  not  entitle  the  prisoner 
to  a  new  trial  Whereupon  it  is  now  here  ordered  and  adjudged 
by  this  court,  that  it  be  so  certified  to  the  said  Circuit  Court 


John  H.  Bennett  and  E.  P.  Hunt,  Administrators  op  John 
D.  Amis,  deceased,  Appellants,  v.  Samuel  F.  Buttrrworth, 
AND  Mart  Emily,  his  wife. 

Where  sUiTes  an  in  the  possession  of  a  mortgagee,  who  renders  an  account  of  the 

profits  of  their  labor  and  the  expenses  which  he  has  incurred  on  their  behalf,  he  must 

oe  held  bound  to  exercise  a  reasonable  diligence  in  keeping  them  engaged  in  iiseM 

emplojments. 
It  is  not  a  sufficient  excuse  for  allowing  them  to  remain  idle,  to  say  that  he  managed 

them  as  they  had  been  managed  by  their  former  master,  the  mortgagor. 
If  the  mortgagee  is  chaxiged  with  their  hire  from  a  period  commencing  three  months 

after  the  death  of  the  mortgagor,  he  if  not  charged  too  much. 
Where  the  account  of  the  master  charged  the  mortgagee  with  a  certain  sum  for  their 

hire,  exclusive  of  clothing,  medical  treatment,  or  other  expenses,  it  was  a  correct 

mode  of  stating  the  account 

This  was  an  appeal  from  the  District  Court  of  the  United 
States  for  the  District  of  Texas. 

The  facts  are  fully  stated  in  the  opinion  of  the  court 

It  was  argued  by  Mr.  Harris  and  Mr.  Crittenden^  for  the  ap- 
pellants, and  by  Mr.  Howardj  for  the  appellees. 

Mr.  Justice  McLEAN  delivered  the  opinion  of  the  court 
This  is  an  appeal  in  chancery  from  the  decree  of  the  District 
Court  for  the  District  of  Texas. 

Butterworth  and  wife  filed  their  bill  against  Bennett,  and  also 
against  Hunt,  who  is  administrator  of  Amis,  representing  that 
Amis,  the  father  of  Mrs.  Butterworth,  conveyed  to  her  by  deed, 
or  bill  of  sale  under  seal,  in  consideration  of  natural  love  and 
affection,  certain  negroes  named,  on  the  8th  of  April,  1846. 
That,  a  short  time  afterward,  Amis  died,  and  that  Hunt,  the 
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defendant,  administered  upon  his  estate.  That,  on  application 
to  the  administrator  for  the  slaves,  it  was  found  they  were  in 
possession  of  Bennett  the  other  defendant,  who  claimed  to  hold 
them  by  an  absolute  bill  of  sale,  executed  in  June,  1845,  by  the 
said  Amis,  and  that  the  slaves  were,  and  had  been,  from  the 
date  of  the  bill  of  sale  or  shortly  afterward,  in  the  possession 
and  under  the  control  of  Bennett,  who  received  the  profits  of 
their  hire.  That  the  negroes  were  transferred  to  him  to  secure 
an  iildebtment,  and  also  to  secure  future  advances.  The  negroes 
were  demanded  of  Bennett,  but  he  refused  to  surrender  &em, 
on  the  ground  th^t  his  debt  bad  not  been  paid. 

In  his  answer,  the  defendant,  Bennett,  says,  the  negroes  were 
in  his  possession  at  the  death  of  Amis;  that  he  is  unwilling  to 
surrender  the  possession  of  them  until  his  claim  shall  be  fully 
satisfied ;  he  denies  that  the  proceeds  of  the  labor  of  the  slaves 
were  sufficient  to  discharge  his  debt,  &c 

The  defendant,  Hunt,  in  his  answer,  states  that,  on  the  1st 
April,  1846,  in  the  lifetime  of  Amis,  matters  of  difference  be- 
tween him  and'Butterworth  were  submitted  to  the  arbitrament 
of  James  H.  Smith  and  W.  W.  Hurnphries,  who  awarded  that 
Butterworth  should  deliver  to  John  D.  Amis  two  negro  men 
named,  or  pay  (2,500 ;  that  other  negroes  should  be  delivered 
and  certain  moneys  paid  by  Butterworth,  and  that  he  should  do 
certain  other  things,  &c. ;  and  that  Amis,  on  his  part,  should 
transfer  all  the  interest  he  might  have  to  any  portion  of  the 
estate  formerly  owned  by  him,  to  Mary  E.  Butterworth,  wife  of 
the  complainant  And  he  alleges  that  Butterworth  did  not  com- 
ply with  the  award  on  his  part ;  and  the  defendant  asks  that  he 
may  be  compelled  to  perform  it ;  and  that  the  bill  of  sale  by 
Amis  to  Mrs.  Butterworth,  of  the  negroes,  was  given  in  pursu- 
ance of  this  award. 

It  appears  that  John  D.  Amis  and  William  D.  Amis,  on  the 
15th  of  December,  1839,  by  an  indenture,  conveyed  to  Andrew 
Harris  and  others,  their  creditors,  to  whom  they  owed  debts 
amounting  to  $73,269.88,  a  large  amount  of  real  and  personal 
property,  to  secure  the  payment  of  that  sum.  A  large  number 
of  negroes  were  included  in  this  transfer. 

Bennett  also  pleaded  in  bar  the  recovery  of  a  judgment  by 
Butterwor  ,h  against  defendant  in  the  District  Court,  for  the  ne- 
groes named  in  the  amended  bill,  or,  if  the  same  could  not  be 
had,  it  was  adjudged  that  he  should  recover  twelve  hundred  dol- 
lars, the  value  of  the  negroes. 

The  court  made  an  interlocutory  decree,  that  the  bill  of  sale 
was  a  mortgage,  and  that  the  complainants  had  a  right  to  redeem, 
&c. ;  and  James  Love  was  appointed  to  take  an  account  of  the 
amount  due  Bennett  on  the  mortgage,  and  also  to  take  an 
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account  of  the  hire  of  the  negro  slaves  in  the  possession  and 
under  the  control  of  Bennett ;  and  the  master  was  directed  to 
credit  him  with  any  extraordinary  expenditures  which  were 
necessary  on  account  of  the  health  of  the  ne  *  and  also 

for  rearing  the  children,  &c.;  and  that  the  mas  hould  re- 
port, &c. 

A  report  was  made  by  the  master,  as  directed,  which  showed 
that  the  mortgage-money  and  interest  had  been  paid  by  the  hire 
of  the  negroes,  &c.,  and  that  a  balance  was  due  to  the  complain- 
ant of  $318.90. 

Exceptions  were  taken  to  this  report,  which  were  overruled 
by  the  court,  and  a  decree  was  entered  confirming  the  report, 
and  ordering  the  sum  found  due  to  the  complainants  to  be  paid, 
and  that  the  negroes  in  controversy^  in  the  hands  of  a  receiver, 
should  be  delivered  to  the  complainants. 

On  this  appeal,  the  rulings  of  the  court,  on  the  exceptions 
taken,  are  the  points  to  be  considered. 

The  first  exception  is  that,  in  his  report,  the  master  states : 
"  The  defendant  has  filed  and  proved  an  account  marked  No.  1, 
of  the  receipts  and  expenditures  under  the  mode  of  management 
in  said  report  stated,  which  he  did  not  investigate,"  as  he  as- 
sumed a  different  mode  of  management  to  have  been  necessary 
to  exempt  the  defendant,  by  the  terms  of  the  decree,  from  "  wil- 
ful default" 

In  his  report,  the  master  says :  <'  It  appears  in  evidence  that 
Bennett  treated  the  slaves  with  unusual  indulgence  and  human- 
ity, and  in  the  manner  that  was  pursued  by  Amis  in  his  lifetime. 
He  rented  houses  for  them,  furnished  them  food  and  cloth- 
ing with  great  liberality,  and  proper  medical  attendance  when 
necessary.  That  he  sometimes  hired  them  by  the  day,  and 
sometimes  by  the  month.  It  is  also  in  proof,  that  the  negroes 
frequently  hired  themselves  to  others,  and  were  paid  by  their 
employers." 

The  defendant  having  possession  of  the  slaves,  and  an  entire 
control  over*  them,  was  bound  to  exercise  a  reasonable  diligence 
in  keeping  them  engaged  in  useful  employments,  so  as  not  only 
to  pay  their  necessary  expenses,  but  also  to  obtain  a  reasonable 
compensation  for  their  labor.  That  he  treated  them  with 
humanity,  provided  for  their  wants,  and  made  them  comfort- 
able, is  not  sufficient  Nor  is  it  a  sufficient  excuse  for  him  to 
say  that  he  managed  the  slaves  as  they  had  been  managed  by 
Amis,  their  master.  Bennett  held  them  as  a  pledge,  and  he  was 
not  at  liberty  to  indulge  them  in  idleness,  as  their  master  may 
have  done.  In  his  peculiar  relation,  as  trustee,  he  had  active 
duties  to  perform ;  and  we  think  the  master  did  right  in  reject- 
ing the  account  rendered,  under  a  management  which  showed, 
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on  his  part,  gross  negli^nce,  or  in  the  langaage  of  the  ikitedo- 
cutory  decree,  "  wilful  aefault" 

It  appears  that  Amis  died  on  the  Ist  of  Augost,  1847,  at 
which  time  the  slaves  were  in  the  possession  of  ISennett,  and 
continued  to  be  in  his  possession  at  the  time  the  account  was 
taken.  Three  months  were  allowed  by  the  master,  after  the 
death  of  Amis,  before  the  account  commences ;  and  as  there 
was  considerable  sickness  at  Galveston,  where  the  slaves  were 
situated,  <^  he  allowed  one  hundred  dollars  as  extraordinary  ex- 
penditures for  medical  attendance,  food,  house-rent,  and  nursing.'' 
And  he  says  he  allowed  nothing  for  medicine  or  n\edical  bins, 
except  during  the  prevalence  of  the  yellow  fever,  because  the 
allowance  for  hire  was  made  on  a  basb  which  covered  all  deduc- 
tions for  loss  of  time  or  6ther  contingencies. 

The  second  exception  is,  that  the  master  in  an  account,  No. 
2,  filed  by  him,  stated  the  charge  for  hire  of  the  slaves  as 
commencing  on  the  1st  of  November,  1847,  when  he  was  re- 
stricted from  making  such  charge  prior  to  the  20th  of  March, 
1849. 

No  such  restriction  is  perceived  in  the  answer  of  Bennett,  nor 
in  any  othr  r  part  of  the  proceeding.  It  seems  that  Bennett  was 
in  possession  of  the  slaves  before  the  death  of  Amis,  and  as  is 
alleged  in  the  answer,  at  least  a  part  of  the  hire  was  paid  to 
Amis  during  his  life.  But  the  account  for  the  hire  is  made  to 
commence  three  months  after  his  death,  at  which  time  it  is  ad- 
mitted the  estate  of  Amis  was  indebted  to  Bennett  $1,433.72. 

The  third  and  last  exception  to  the  report  is,  <<  that  the  mas- 
ter, in  account  No.  2,  filed,  states  a  balance  due  complainants  on 
the  Ist  of  June,  1850,  of  $318.90,  which  is  contrary  to  the  evi- 
dence of  complainants  and  defendant  now  filed  with  said  report 
marked  No.  3  and  No.  4 ;  and  hath  not,  in  his  said  report,  allow- 
ed and  credited  the  defendant  the  expenses  proved- to  have  been 
incuired  in  the  management  of  the  slaves. 

As  this  exception  refers  to  the  evidence  before  the  master,  we 
have  examined  it,  and  although  there  s  a  discrepancy  between 
some  of  the  witnesses  as  to  the  hire  of  the  slaves,  yet  the  weight 
of  evidence  seems  to  be  in  favor  of  the  report  of  the  master.  He 
made  no  special  allowance  for  expenses,  medical  or  otherwise, 
as  he  stated  the  allowance  for  the  service  of  the  slaves,  at  a  sum 
which  such  services  were  proved  to  be  worth,  clear  of  all  deduc- 
tions for  clothing,  loss  of  time,  or  medical  treatment. 

It  is  probable  that  the  sum  allowed  by  the  master  exceeded, 
considerably,  the  actual  money  received  for  the  hire  of  the  slaves. 
But  the  negUgence  or  want  of  attention  by  Bennett,  in  giving 
indulgence  to  the  slaves,  or  in  failing  to  have  them  suitably  em- 
ployed, should  not  excuse  him  from  an  equitable  charge  of  what 
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thev  could  have  earned  On  this  baais  the  master  acted  in 
making  out  the  account,  and  we  think  it  was  properly  assumed 
by  him.  And  in  this  view  there  appears  to  be  no  error  or  mis- 
take in  the  account  stated,  which  should  have  prevented  the  Dis- 
trict Court  from  sanctioning  it 

The  charges  by  Bennett  for  the  superintendence  and  manage- 
ment of  the  slaves,  were  not  allowed  b^  the  master,  nor  vie 
charse  for  commissions.  These  items,  if  the  defendant  were 
entitied  to  an  equitable  allowance  for  the  services  stated,  would 
amount  only  to  a  small  sum,  and  we  think,  under  all  the  cir- 
cumstances of  the  case,  neither  this  omission,  nor  the  other 
exceptions  to  the  report  of  the  master,  are  of  a  character  to 
require  the  reversal  of  this  decree. 

There  was  no  action  on  th6  plfea  in  bar  filed  by  Bennett, 
which  is  an  irreralarity,  not  important,  however,  to  be  noticed 
on  the  ai>peaL  Nor  does  it  appear  that  any  notice  was  taken  in 
the  District  Court  of  the  award  set  up  in  his  answer  by  Hunt, 
the  administrator.  As  the  consideration  for  the  transfer  of  the 
slaves  by  Amis  to  his  daughter  was  natural  love  and  affection, 
as  appears  by  the  bill  of  sale,  it  could  not  have  been  considered 
as  within  the  award  stated. 

The  decree  of  the  District  Court  is  affirmed  with  costs. 

Order. 

Thb  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Texas,  and  was  arjraed  by  counsel.  On  consideration 
whereof,  it  is  now  here  orderly  adjudged,  and  decreed  by  this 
courti,  that  the  decree  of  the  said  District  Court  in  this  cause 
be,  and  the  same  is  hereby,  affirmed  with  costs. 


Pbinbas  O.,  Nabbt,  Jabbz  and  Benjamin  B.  Sarqeant,  heibs 
OP  Samuel  Sargeant,  Plaintiffs  in  erbor,  v.  The  State 
Bank  op  Indiana. 

By  the  strict  mlM  of  the  common  law,  a  bond  of  oonveTanoe  miffht  be  adduced  in 
■apport  of  a  posMssion  of  twenty  yean  held  in  pnnoanee  of  the  bond  to  corrobo- 
nite  snch  possession  against  an  action  founded  upon  the  mere  right  of  entry  in  the 
obliffor  or  his  heirs. 

Bat  when  the  bond  was  giren  to.  cany  out  the  policy  of  a  Sute  in  establishing  the 
seat  of  justice  for  a  new  county,  it  was  nroper  to  allow  it  to  be  given  to  the  jury  as 
competent  eridenoe  to  be  weighed  by  tnem  in  expounding  the  proTisions  of  the 
statute. 

Where  a  court,  acting  nnder  a  State  law,  wpointed  a  commissioner  to  conTcy  the 
legal  title,  after  the  death  of  the  obligor  ot  the  bond,  and  the  record  of  that  court 
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said  that  proper  and  legal  notices  had  heen  giren,  it  was  not  competent  to  olfor 
eyidence  in  another  conrt  for  the  purpose  of  showing  tliat  Uigal  notice  had  not  been 
given. 

This  case  was  brought  up  by  writ  of  error,  from  the  Circuit 
Court  of  the  Districi  of  Indiana. 

It  was  an  ejectment  brought  by  the  plaintiffs  in  error,  citizens 
of  Vermont,  against  the  State  iBank  of  Indiana,  uncier  the  fol- 
lowing circumstances. 

By  a  law  passed  on  the  14th  of  January,  1824,  the  Legislature 
of  Indiana  provided  that  whenever  any  new  county  should  be 
laid  off,  five  commissioners  should  be  appointed  to  locate  the 
seat  of  justice  therein,  to  receive  donations  in  land,  and  take 
title-bonds  for  the  conveyance  of  it  to  such  persons  as  the  county 
commissioners  should  direct. 

In  1826  the  county  of  Tippecanoe  was  about  to  be  IMd  off, 
and  on  the  20th  of  January,  1826,  an  act  was  passed  creating 
the  county  of  Tippecanoe,  which  so  far  idtered  the  act  of  1824 
as  to  substitute  a  board  of  five  justices  of  the  peace  in  lieu  of 
county  commissioners.  But  these  justices!  of  the  peace  were 
not  to  be  appointed  until  June.  The  rest  of  the  act  was  to  go 
into  operation  on  the  first  Monday  in  May. 

Accordingly,  on  the  first  Monday  in  May,  a  majority  of  the 
commissioners  appointed  to  locate  the  seat  of  justice,  met  and 
designated  Lafayette  as  the  town.  On  the  4th  of  May  they 
received  two  bonds,  with  the  name  of  Samuel  Sargeant  as  an 
obKgor;  in  one  of  which  he  was  the  sole  obligor,  and  in  the 
other  a  joint  obligor  with  other  persons.  These  bonds  bound 
Sargeant  to  convey  the  land  "to  the  board  of  justices  of  Tippe- 
canoe county  that  may  hereafter  be  oi^nized,  and  their  succes- 
sors in  oflSice." 

On  the  8th  of  July,  1826,  the  board  of  justices,  having  been 
elected,  met  and  organized.  Samuel  Sargeant  was  county  clerk 
and  ex  officio  clerk  of  the  board  of  justices.  They  received  the 
report  of  the  locating  commissioners,  cmd  ordered  a  public  sale 
of  the  lots  for  which  titie-bonds  had  been  given,  to  take  place 
on  the  second  Monday  of  the  ensuing  October.  * 

In  the  latter  part  of  July,  1826,  Samuel  Sargeant  died.  His 
co-obligors  in  the  bond  conveyed  their  titie  to  the  justices,  ac- 
cording to  the  tenor  of  the  bond. 

By  the  act  of  1826,  it  was  provided  that  in  case  of  the  death 
of  any  person  who  had  executed  or  might  execute  such  a  bond, 
the  obligee  might  apply  to  the  Circuit  Court  of  the  county  to 
appoint  a  commissioner  to  convey  the  title,  provided  four  weeks' 
personal  notice  should  be  given  to  the  heir  of  the  obligor,  or 
certain  advertising  if  a  non-resident. 

At  the  term  of  the  Tippecanoe  Circuit  Court,  which  was  held 
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in  November,  1827,  the  board  of  justices  prayed  the  court  to 
appoint  a  commissioner  to  convey  Sargeant's  title ;  whereupon 
the  court  passed  an  order  concluding  in  the  following  words, 
viz.: 

''And  it  appearing  to  the  satisfaction  of  the  court  now  here, 
that  proper  and  legal  notices  have  been  given  of  this  motion,  it 
is  therefore,  by  the  court  now  here,  ordered,  that  Richard  John- 
son be  appointed  commissioner  to  convey  by  good  and  sufficient 
deed  unto  the  board  of  justices  of  Tippecanoe  county,  or  their 
successors  in  office,  said  lots  and  parcels  of  ground  in  pursuance 
of  the  aforesaid  bonds,  in  fee-simple,  for  and  on  behalf  of  the 
heirs  of  the  said  Samuel  Sargeant,  deceased." 

On  the  5th  of  April,  18^,  Richard  Johnson  executed  the 
deed. 

On  the  17th  of  November,  1846,  Phineas  O.  Sargeant,  Nabby 
Sargeant,  Jabez  Sargeant,  and  Benjamin  B.  Sargeant,  heirs  at 
law  of  Samuel  Sargeant,  deceased,  and  resident  citizens  of  Ver- 
mont, brought  an  action  of  ejectment  in  the  Circuit  Court  of  the 
United  States,  for  a  part  of  the  property,  against  the  State  Bank 
of  Indiana. 

In  May,  1848,  the  cause  came  on  for  tria?,  when  the  jury, 
under  certain  instructions  from  the  court,  found  a  verdict  for  the 
defendant. 

The  bill  of  exceptions  extended  over  twenty-five  pages  of  the 
printed  record,  and,  therefore,  cannot  be  inserted  at  length. 

The  plaintiffs  having  proved  a  Uilo  in  Sargeant  and  their 
heirship,  rested  their  case. 

The  defendant  gave  in  evidence  the  record-book  of  the  jus- 
tices of  Tippecanoe  county ;  the  report  of  the  commissioners 
appointed  to  locate  the  seat  of  justice;  the  execution  of  the 
title-bond ;  and  then  offered  in  evidence  the  record  of  the  Tippe- 
canoe Circuit  Court  relative  to  the  execution  of  the  deed  by 
Johnson. 

To  the  production  of  which  aforesaid  record  in  evidence  by 
the  said  defendant  the  said  plaintiffs  then  and  there  objected, 
upon  the  following  grounds  assumed  by  them, namely:  The  pro- 
ceedings were  coram  nanjudicej  and  void ;  as  the  court  had  no 
jurisdiction  of  the  person  nor  of  the  subject-matter;  the  bond 
being  void,  the  court  had  no  jurisdiction  to  entertain  proceedings 
upon  it ;  the  proceedings  were  between  no  parties  known  at  the 
time  to  the  law  in  Indiana.  There  wais  no  legal  notice  of  the 
proceeding;  the  preliminary  steps  were'  not  taken  to  confer 
jurisdiction,  and  jurisdiction  never  attached }  and  at  the  time  of 
making  said  objection,  and  before  the  said  defendant  had  closed 
its  evidence,  the  said  plaintiffs  offered  to  produce  in  evidence  to 
the  court  the  following  authenticated  copy  of  a  paper,  to  wit: 
VOL.  XII.  32 
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(The  paper  was  a  notice  published  in  the  newspaper,  which 
was  for  the  heirs  to  appear  at  a  different  time  ana  term  from 
that  at  which  the  proceedings  were  held,  and  an  affidavit  of  its 
publication,  indorsed  'Tiled  7th  November,  1827,"  Hoover, 
clerk.) 

To  th»e  production  of  this  paper  in  evidence,  the  defendant 
objected. 

The  defendant  then  offered  in  evidence  a  confirmatory  deed, 
signed  by  Sargeant's  co-obligors  in  the  bond,  and  by  Johnson  as 
representing  Sargeant 

To  the  production  of  which  last-mentioned  copy  in  evidence 
the  said  plaintiffs  then  and  there  bbiected,  on  the  grounds  assum- 
ed by  them  that  the  same  was  void,  having  been  executed  with- 
out any  authority  of  law,  and  there  being  no  vendors  named  in 
the  deed ;  which  said  several  objections,  so  made  by  said  plain- 
tiffs as  aforesaid,  the  court  then  and  there  overruled,  ana  per- 
mitted the  said  papers  and  copies,  and  esich  of  them,  so  offered 
by  said  defendant  as  aforesaid,  to  be  read  in  evidence,  and  they 
were  read  in  evidence  to  the  jury  by  the  said  defendant 

This  was  all  the  material  testimony  on  behalf  of  the  defend- 
ant 

After  the  evidence  for  the  defendant  had  been  closed,  the  plain- 
tiffs proved  that  the  first  election  for  justices  of  the  peace,  for 
Tippecanoe  county,  was  held  on  the  third  Monday  in  June, 
eighteen  hundred  and  twenty-six,  pursuant  to  the  proclamation 
of  the  Grovernor  of  Indiana  in  that  behalf,  and  that  the  commis- 
sions of  said  justices,  as  appears  from  the  records  of  the  Secre- 
tary of  State  of  Indiana,  bear  date  on  ;  and 
that  said  justices  held  their  first  session  on  the  eighth  day  of 
July,  eighteen  hundred  and  twenty-six,  (being  Saturday,)  as  set 
forth  in  the  foregoing  record  thereof;  and  that  said  justices  did 
not  hold  any  other  session,  or  meet  as  a  board  at  any  other  time, 
until  after  the  death  of  said  Samuel  Sargeant 

And  after  the  evidence  on  both  sides  had  been  closed,  the 
said  plaintiffs  moved  the  court  to  charge  the  jury  as  follows,  to 
wit: 

1.  That  the  title-bond  given  in  evidence  by  the  defendant  is 
void  a»  against  Samuel  Sargeant  and  his  heirs,  for  want  of  an 
obligee  in  being  capable  of  being  contracted  with  at  the  time  of 
the  delivery  of  said  bond. 

2.  That  the  said  titie-bond  is  a  nullity  as  against  Baid  Sar- 
geant and  his  heirs. 

3.  That  the  record  and  proceedings  of  the  Tippecanoe  Cir- 
cuit Court,  and  the  commissioner's  deed  in  pursuance  thereof, 
are  wholly  void,  and  did  not  divest  the  titie  of  Samuel  Sargeant's 
heirs. 
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4.  That  the  certified  copy  of  the  notice,  and  proof  of  publica- 
tion given  in  evidence  hv the  plaintifis,  is  apart  of  the  record  of 
the  proceedings  of  the  Tipp^noe  Circuit  Court,  and  as  jBUch 
may  explain  and  qualify  the  statement  in  the  record,  that  proof 
was  made  that  <'  due  and  legal  notices  had  been  given ;"  which 
said  several  instructions  and  each  of  them  the  court  refused  to 
give  to  the  jury ;  but  charged  the  jury  that  the  said  record  of 
the  Tippecanoe  Circuit  Court  is  not  void,  and  that  the  above 
proof,  so  produced  and  given  in  evidence  by  the  said  defendant, 
is  competent  evidence  to  prove  a  dedication  to  public  use,  and 
the  title  of  the  premises  in  controversy  out  of  the  lessors  of  the 
plaintiffs. 

To  which  said  several  opinions  and  decisions  of  the  court  in 
admitting  said  evidence,  so  as  above  offered  by  the  defendant 
and  objected  to  by  the  plaintiffs,  and  in  refusing  to  charge  the 
jury  as  moved  by  the  said  plaintif&,  as  above  stated,  and  to  the 
charge  so  as  above  given  by  the  court  to  the  jury,  the  said  plain- 
tiffs except,  and  pray  that  this  their  bill  of  exceptions  mav  be 
signed,  sealed,  and  made  a  part  of  the  record  in  this  cause,  which 
is  done,  &c. ;  both  parties  agreeing  in  open  court  that  in  making 
up  of  the  record,  whenever  the  words  "  here  insert "  occur  in 
this  bill  of  exceptions,  the  clerk  shall  copy  and  insert  the  docu* 
ments  indicated.  And  that  the  printed  statutes  of  Indiana,  so 
far  isis  applicable  to  this  cause,  shall  be  deemed  and  taken  as 
part  of  the  record  in  this  cause,  and  so  considered  by  the  Supreme 
Court  John  McLean,  [seal.] 

Upon  these  exceptions,  the  case  came  up  to  this  court,  and 
was  armed  by  Mr*  Smith  for  the  plaintiffs  in  error,  and  Mr. 
WhiUe  for  the  defendant. 

Mr.  Smith  for  the  plaintiffs  in  error,  contended,  that  the  court 
coffered  illegal  evidence  to  go  to  the  jury,  as  stated  in  the  bill  of 
exceptions,  m  admitting  in  evidence  the  titie-bond  set  forth  in 
the  bill  of  exceptions,  because  it  created  at  most  but  an  equity, 
and  could  not  be  set  up  against  the  legal  title  in  the  case,  even 
if  valid,  and  could  not  legaUy  be  given  in  evidence  in  the  action 
of  ejectment  See  2  Blackford's  Rep.  p.  309,  where  the  court  uses 
this  language :  <<  A  person  claiming  by  virtue  of  a  titie-bond 
only,  the  premises  for  which  an  action  of  ejectment  was  brought, 
applied  to  be  made  a  defendant  in  the  cause.  Held,  that  as  the 
claim  was  merely  of  an  equitable  nature,  the  application  could 
not  be  granted'* 

This  case  sustains  our  position,  that  the  title-bond  was  ille- 
gally admitted  in  evidence  upon  general  principles.  But  we  do 
not  rest  the  question  here.     We  insist  that  the  title-bond  was 
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void  for  the  want  of  parties  in  esse  at  the  time  of  its  execution, 
as  appears  upon  its  face.  It  was  made  payable  thus,  <<  Held,  and 
finnty  bound  iinto  the  board  of  justices  of  Tippecanoe  county 
that  may  hereafter  be  organized,  and  their  successors  in  office." 
There  was  no  board  of  justices  or  county  commissioners  in  ex- 
istence at  the  time,  and  no  delivery  of  the  bond  could  then  take 
place.  It  was  therefore  void  at  common  law.  Shep.  Touch. 
235;  1  Cruise,  418;  9  Mass.  419;  Bacon's  Abr.  Obi.  C;  4 
Ohio  R.  169.  The  latter  case  is  precisely  in  point,  the  very 
question  having  been  before  the  court  and  decided.  The  bond 
was  also  void  as  a  statutory  bond,  as  the  commissioners  appoint- 
ed to  locate  the  county  seat  were  not  authorized  to  take  such  a 
bond.  The  act  conferring  the  powers  on  these  commissioners 
provides  that,  <<the  commissioners  shall  take  a  bond  to  be  made 
payable  to  the  board  of  county  commissioners,  and  their  succes- 
sors in  office."  It  is  clear  that  the  bond  which  they  were  author- 
ized to  receive  was  to  be  made  payable  to  a  corporation  in  ex- 
istence und  its  successors,  and  not  to  a  corporation  thereafter  to 
be  created,  or  in  other  words,  they  were  only  authorized  to  re- 
ceive a  valid  common-law  bond.  It  was  therefore  clearly  void 
its  a  statutory  bond,  as  well  as  a  common-law  bond.  This  point 
was  expressly  decided,  as  we  contend,  in  the  case  of  John  Sloanc 
V.  David  McConahy,4  Ohio,  p.  169. 

2.  That  the  proceedings  of  Tippecanoe  Circuit  Court  were 
void,  because  in  this  particular  it  was  a  court  of  special  and 
limited  jurisdiction,  and  it  had  not  brought  itself  wltMn  it. 

3.  That  the  charge  of  the  court  was  erroneous,  because, 

1st  It  decides  the  weight  and  conclusiveness  of  the  proof,  and 
leaves  nothing  for  the  jury  to  try,  whose  province  it  was  to  weigh 
the  testimony  and  find  the  facts,  under  the  charge  of  the  coi:^ 
as  to  the  law  of  the  case. 

2d.  The  court  in  effect  charges,  that  the  title-bond  and  other 
evidence,  as  given,  prove  a  legal  title  in  the  defendant,  which  we 
niaintain  is  not  the  law,  and  cite  the  authorities  already  referred 
to  upon  the  same  question. 

3d.  The  court  charges  in  effect,  that  the  proof  in  the  bill  of 
exceptions  sustains  this  as  a  dedication  to  public  use  of  the  pro- 
perty in  question.  If  this  be  so,  then  we  yield  the  case,  provi- 
ded, a  parol  dedicd.tion  can  be  given  in  evidence  in  ejectment  to 
defeat  the  legal  title ;  but  we  submit  that  this  was  no  dedica- 
tion, and  if  it  was,  that  a  dedication  by  pal  ol  does  not  carry  the 
fee  under  the  laws  of  Indiana  by  which  the  case  must  be  deci- 
ded, find  therefore  a  dedication  cs^nnot  be  given  in  evidence  to 
bar  the  legal  title  in  the  action  of  ejectment,  unless  there  is  an 
adverse  possession  of  twenty  years,  which  is  not  pretended  or 
letup  in  this  case. 
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(The  counsel  then  argued  that  this  was  not  a  dedication.) 

Mr.  White^  for  defendant  in  error,  contended  that  as  to  the 
objection  to  the  admissibility  of  the  titie^bond,  because  it  proved 
only  an  equitable  title,  we  say, 

It  was  also  admissible,  to  relieve  those  proceedings  from  the 
imputation  of  fraud,  by  showing  the  bond  to  have  been  the  act 
and  deed  of  Samuel  Sargeant,  and  that  the  consideration  for 
which  it  was  given,  was  executed. 

The  title-bond  was  a  part  of  the  transaction,  being  the  form 
recognized  by  statute  for  making  donations  of  land  in  such 
cases. 

A^  party  in  possession  under  a  title-bond,  may,  when  sued  in 
ejectment,  produce  the  title-bond  to  show  that  he  was  entitled 
to  notice  to  quit     Taylor  v.  McCrackin,  2  Blackford's'  Rep.  260. 

In  Ri^ht  ex  dent,  Lewis  r.  Beard,  on  a  contract  of  purchase 
(part  paid,)  Lord.  Ellenborough  held  notice  to  quit,  necessary. 
13  East  210.     See  1  Johns.  3^ ;  9  Id.  330. 

It  was  also  allowable,  to  show  an  adverse  possession  of  twenty 
years,  the  conditions  of  the  purchase  or  grant  having  been  com- 
plied with.  In  2  Penn.  Rep.  454,  the  court  say :  «  Whether 
F.  went  into  possession  under  an  equitable  title  or  under  no 
titie  at  all,  is  immaterial,  if  he  held  as  his  own  and  denied  the 
right  of  J." 

In  Weakley  ex  dem.  Yea  v.  Bucknell,  Co wp.  473,  Lord  Mans- 
field allowed  the  party  in  possession  to  show  an  unstamped  con- 
tract for  a  lease  under  which  he  had  held  for  eighteen  years, 
although  the  lease  had  never  been  executed. 

In  replying  to  the  remaining  objection  of  the  plaintiffs  in  error 
against  the  titie-bond,  viz. :  ^'  that  it  is  void  for  want  of  an  obli- 
gee in  esse  at  the  time  it  was  made,"  we  would  refer  the  court 
to  the  several  statutes  of  Indiana. 

iThe  counsel  then  referred  to  several  statutes  of  Indiana.) 
t  is  objected  that  the  record  of  Tippecanoe  Circuit  Court  can- 
not be  given  in  evidence,  but  that  the  proceedings  of  that  court 
were  void. 

The  general  proposition  is  so  well  settled,  that  the  judgment 
of  a  court  of  general  jurisdiction  cannot  be  collaterally  impeach- 
ed before  another  tribunal,  that  we  shall  only  quote  authorities 
by  way  of  illustrating  the  peculiarity  of  the  points  presented  in 
each  case. 

2  Binney,41;  1  Pet  C.  C.  R.  156;  18  Pick.  393;  16  Ohio 
Rep.  447 ;  17  Wend.  483 ;  2  How.  319 ;  4  Dana,  429 ;  10  Pet 
449 ;  7  Blackf.  547. 

As  to-  the  paper  offered  by  the  plaintiffs,  relative  to  the  notice, 
it  was  but  a  loose  office  paper,  and  is  not  certified  to  be  a  pai^ 
of  the  proceedings. 
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Mir.  Jnstioe  D  ANIErL  deliTered  the  opinion  of  the  court 
The  &ctB  upon  which  this  case  is  fonnded  are  to  the  effect 
following.  The  legislatme  of  Indiana,  having  by  a  law  bearing 
date  on  the  20th  January,  1826,  laid  off  and  established  the 
county  of  Tippecanoe  in  tiiat  State ;  by  the  same  act  appointed 
four  commissioners  for  the  purpose  of  selecting  and  establishing 
a  seat  of  justice  for  the  county  thus  created,  in  conformity  with 
the  provision .  of  another  statute  of  the  State,  passed  on  the  14th 
of  January,  1824,  entitled  ^  An  act  establishing  seats  of  justice  in 
new  counties,!'  and  with  the  provisions  of  other  acts  amend- 
atory of  the  law  last  mentioned.  Pending  the  investigation  of 
llie  commissioners  who  took  upon  themselves  the  fulmment  of 
the  duties  prescribed  by  the  statutes  above  mentioned,  proffers 
were. made  to  them  by  Tsribus  persons,  proprietors  of  land  in 
and  adjacent  to  the  town  of  Lafayette,  of  certain  lots  and  par- 
cels of  land  as  donations  to  the  county  of  Tippecanoe,  and 
amongst  these  proffers  was  that  of  the  land  involved  in  this  suit, 
then  held  by  Samuel  Sargeant,  from  whom  the  lessors  of  the 
plaintiffs  deduce  their  title.  The  commissioners  having  accepted 
the  donations  offered  as  above  mentioned,  and  selected  the  town 
of  Lafayette  as  the  seat  of  justice  for  the  county  of  Tippecanoe, 
took  from  the 'Several  donors  their  joint  and  several  title-bond, 
dated  May  4th,  1826,  in  the  penalty  of  ten  thousand  dollars 
payable  to  the  board  of  justices  of  the  county  to  be  thereafter 
organized,  with  condition  that  these  obligors  should  convey  by 
deed  with  general  warranl^  to  the  board  of  justices,  on  the  1st 
day  of  October,  1826,  the  lots  and  parcels  of  land  contained  in 
their  respective  donations  within  the  town  of  Lafayette,  and 
took  also  the  separate  bond  of  Samuel  Sargeant,  conditioned  to 
convey  at  the  same  period,  by  a  like  deed  to  the  board  of  jus- 
tices, another  parcel  of  land  of  ten  acres,  adjoining  the  town,  as 
in  the  conditions  annexed  to  those  bonds  set  forth.  The  board 
of  justices  appointed  by  the  Governor  of  Indiana  for  the  county 
of  Tippecanoe,  was  organized  on  the  8th  day  of  July,  1826,  and 
on  that  day  received  the  report  of  the  commissioners  appointed 
by  law  to  select  the  seat  of  justice  for  the  county  of  Tippecanoe, 
and  at  the  saoie  time  received  and  accepted  the  joint  and  several 
obligation  of  Samuel  Sargeant  and  others  above  mentioned ;  and 
also  the  separate  bond  of  Samuel  Sargeant,  conditioned  for  the 
execution  of  a  deed  with  general  warranty  to  the  board  of  jus- 
tices for  the  tract  of  ten  acres  of  land  as  before  referred  to,  the 
said  Samuel  Sargeant  having  been  chosen  their  clerk  by  the 
board  of  justices,  entered  upon  the  record  then*  acceptance  of 
tiie  titie-bonds  given  by  himself  and  others  in  his  own  hand- 
writing. Samuel  Sargeant  having  died  before  the  execution 
of  aiiy  deed  either  by  the  obligors  in  the  joint  and  several  bond, 
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or  by  Sargeant  alone,  in  pursuance  of  his  separate  obligation, 
proceedings  were  instituted  at  the  November  term,  1827,  of  the 
Circuit  Court  of  the  county  of  Tippecanoe,  for  the  appointment 
of  a  commissioner,  for  the  purpose  of  conveying  to  the  board  of 
justices  the  title  and  interest  held  by  Samuel  Sargeant  in  his 
lifetime  in  the  lots  and  parcels  of  land  mentioned  in  the  joint 
and  several  bond  of  Saigeant  and  others,  and  in  the  ten  acres 
of  land  mentioned  in  the  separate  title-bond  executed  by  Sargeant 
The  Circuit  Court  appointed  Richard  Johnson  a  commissioner, 
in  conformity  with  the  application,  and  this  commissioner,  con- 
jointly with  all  the  obligors  except  Sargeant,  executed  to  the 
board  of  justices  a  deed  with  general  warranty  for  the  lands 
mentioned  in  the  joint  and  several  bond,  and  a  separate  deed 
for  the  ten  acres  of  land  described  in  the  bond  given  by  Sai^eant 
individually.  The  proceedings  of  the  Circuit  Court  of  "fippe- 
canoe,  upon  the  petition  of  the  board  of  justices,  and  the  con- 
veyances ordered  by  that  court,  took  place  in  the  years  1826  and 
1827,  and  are  of  record. 

In  the  year  1846,  the  lessors  of  the  plaintifTs,  representing  them- 
selves to  be  heirs  at  law  of  Samuel  Sargeant,  instituted  this 
their  action  of  ejectment  against  the  State  Bank  of  Indiana,  as 
the  tenant  in  possession  of  lots  No.  90  and  132,  situated  in  the 
town  of  Lafayette.  The  said  defendant  also  deducing  title  me- 
diately from  Samuel  Sargeant,  by  purchase  from  the  board  of 
justices  for  the  county  of  Tippecanoe,  no  question  therefore  is 
raised  upon  the  vcdidity  of  the  title  as  originally  existing  in 
Samuel  Sargeant. 

At  the  trial,  the  lessors  of  the  plaintiffs  having  introduced  evi- 
dence to  show  the  death  of  Samuel  Sargeant  on  the  31st  of 
July,  1826,  and  that  the  said  lessors  were  his  heirs  at  law,  and 
evidence  also  of  the  value  of  the  property  in  dispute,  there  rested 
their  cause. 

The  defendant  then  offered  in  evidence  the  report  of  the  com- 
missioners appointed  under  the  act  of  the  legislature  of  January 
20th,  1826,  to  locate  the  seat  of  justice  for  the  county  of  Tippe- 
canoe ;  the  record  of  the  appointment  and  qualification  of  the 
board  of  justices  for  the  said  county  in  July,  1826 ;  the  delivery 
to  them  and  their  acceptance  of  the  title-bonds  from  the  locat- 
ing commissioners ;  their  petition  to  the  Circuit  Court  in  order 
to  obtain  a  conveyance  of  the  lands  mentioned  in  the  title-bonds ; 
the  record  of  the  proceedings  of  the  Circuit  Court  of  Tippeca- 
noe upon  the  petition  of  the  board  of  justices,  and  the  convey- 
ances to  them  made  in  pursuance  of  the  judgment  of  that  courts 
as  comprised  in  the  foregoing  statement  of  facts.  Upon  the 
evidence  thus  submittec}  the  jury  found  a  verdict  for  the  de- 
fendant 
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The  questions  presented  for  onr  consideration  by  this  record 
aiise  npon  exceptions  to  the  nilin^  of  the  conrt  refusing  certain 
instractions  asked  by  the  plaintiitt  with  regard  to  the  evidence 
adduced  by  the  defendant^  and  in  charging  the  jury  upon  the 
law  applicable  to  that  evidence  as  expounded  by  the  court 
Thustheplaintiffiprayedthecourttoinstructthe  jury,— -1|  That 
the  title-bonds  siven  in  evidence  bv  the  defendant  were  void  as 
against  Samuel  Sergeant  and  his  heirs  for  want  of  an  obligee 
in  existence  capable  of  being  contracted  with  at  the  time  of 
the  delivery  of  these  bonds. 

2.  That  the  title-bonds  are  a  nullity  as  against  the  said  Sar^ 
geant  and  his  heirs. 

3.  That  the  record  and  proceedings  of  th^  Tippecanoe  Cir- 
cuit Court  and  the  commissioners!  deed  in  pursuance  thereof  are 
wholly  void,  and  did  not  divest  the  title  of  Samuel  Sargeanf  s 
heirs. 

4.  That  the  certified  copv  of  the  notice  and  proof  of  publicar 
tion*  given  in  evidence  by  the  plaintiffs,  is  a  part  of  the  record 
of  the  proceedings  of  the  Tippecanoe  Circuit  Court,  and  as 
such,  may  explain  and  qualify  tiie  statement  in  the  record,  that 
proof  was  made  that  ^  due  and  legal  notice  ^  had  been  given. 

These  several  instructions  the  court  refused  to  give,  but  charged 
the  jury  that  the  said  record  of  Tippecanoe  Circuit  Court  was 
not  void,  and  that  the  proof  produced  and  given,  in  evidence  as 
aforesaid  by  the  defendant  was  competent  to  prove  a  dedication 
to  p^blic  use,  and  the  title  of  the  premises  in  controversy  out  of 
the  lessors  of  the  plaintiffs.  It  was  agreed  by  the  parties  in  this 
case  that  the  printed  statutes  of  Indiana,  so  far  as  they  are  ap- 
plicable to  the  case,  should  be  deemed  and  taken  as  parts  of  the 
record  in  this  cause,  and  be  so  considered  by  this  court 

In  considering  the  three  first  charges  asked  for  by  the  plaintifis, 
this  court  can  perceive  no  essential  difference  between  them,  but 
regards  them  as  resolving  themselves  into  the  single  objection 
of  the  want  of  an  obligee  or  grantee  capable  of  receiving  any 
legal  rights  fifom  the  acts  of  Samuel  Sargeant;  for  it  follows 
necessary  that  if  any  legal  or  equitable  rights  were  invested  or 
transferred  by  the  title-bonds  deUvered  by  Sargeant  in  his  life- 
time to  the  commissioners,  such  rights  could  not  remain  in  his 
heirs.  The  fourth  charge  required  of  the  court  presents  quite  a 
different  question,  and  one  going  rather  to  the  mode  or  form  by 
which  the  title  to  the  property  has  been  transferred  or  ratified, 
than  to  the  foundation  of  the  ri^ht  or  title  itself. 

Although,  if  tested  by  the  rmes  of  law  applicable  to  convey- 
ances of  real  property,  bonds  like  those  executed  and  delivered 
by  Samuel  Sargeant  in  Ms  lifetime  could  not  confer  a  legal 
title,  yet  if  adduced  in  support  of  a  possession  of  twenty  years, 
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held  as  in  this  instance,  in  pursuance  of  the  express  condition 
of  those  bonds,  they  would  seem  to  corroborate  such  possession 
against  an  action  founded  upon  the  mere  right  of  entry  in  the 
obligor  or  his  heirs. 

But  these  bonds  should  not  be  judged  of  hy  the  strict  rules  of 
ihe  common  law,  nor  by  the  general  principles  applicable  to 
uses  and  trusts  in  the  conveyance  of  legal  titiies,  but  should  be 
interpreted  according  to  the  local  policy  of  the  community  which 
called  them  into  existence,  and  which  has  defined  both  their  ob- 
jects and  effects.  Whatever  these  bonds  were  designed  to  be, — 
whatever  purposes  they  were,  by  the  local  policy  and  laws  of 
Indiana,  intended  to  accomplish  in  respect  to  the  makers  thereof, 
or  the  beneficiaries  therein  named,  this  court  should  endeavor  to 
effectuate. 

By  the  ^neral  law  of  Indiana,  approved  Janu^  14th,  1824, 
entitled  <^  An  act  to  establish  the  seats  of  justice  in  new  coun- 
ties,"  it  is  provided  in  section  first, "  that  whenever  any  new  county 
shall  be  laid  off,  five  commissioners  shall  be  appointed,  whose 
duty  it  shall  be  to  locate  the  seat  of  justice  in  such  new  county, 
to  receive  donations  in  land,  and  to  take  bond  or  bonds  of  any 
person  proposing  to  give  any  such  lands,  payable  to  the  board 
of  county  commissioners  and  their  successors  in  ofiice,  and 
conditioned  for  the  -conveyance  of  such  tract  or  tracts  of  land  so 
given  or  sold  to  such  person  as  the  county  commissioners  shall 
appoint  to  receive  the  same,  which  bond  or  bonds  the  said  com- 
missioners shall  deliver  to  the  county  commissioners,  together 
with  a  plain  and  correct  report  of  their  proceedings,  containing 
a  particular  description  of  the  lands  so  selected  for  the  county 
seat."  By  section  fourth  of  the  same  act,  it  is  declared  "  that 
the  county  commissioners,  so  soon  as  the  report  of  the  locating 
commissioners  is  received,  shall  appoint  a  county  agent,  who 
shall  receive  deeds  for  such  donated  lands,  and  lay  them  off  into 
lots,"  &c.  The  act  of  the  Indiana  legislature  creating  the 
county  of  Tippecanoe,  passed  January  20th,  1826,  by  section 
seventh,  so  far  alters  the  general  law  of  1824,  for  the  establishment 
of  new  counties,  as  to  substitute  a  board  of  five  justices  of  the 
peace,  who  shall  constitute  a  board  for  transacting  all  other 
county  business,  as  well  as  the  duties  ther,etofore  devolving  on 
the  board  of  county  commissioners  in  organizing  a  new  coun- 
ty. This  statute  was  to  take  effect  on  the  1st  of  March,  1826, 
and,  by  its  second  section,  the  board  of  commissioners  were  ap- 
pointed by  name  for  the  purpose  of  fixing  a  permanent  seat  of 
justice  for  the  county  on  the  first  Monday  in  May,  1826.  The 
election  or  appointment  of  the  board  of  justices  for  the  county 
of  Tippecanoe  was,  by  the  proclamation  of  the  governor,  to 
take  eiiect  not  until  the        day  of  June  following.     The  grant? 
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or  donations  to  the  locating  commissioners  having  been  author* 
ized  by  law  from  the  first  Monday  in  May,  1826,  and  the  grant- 
ees or  ultimate  beneficiaries,  viz.,  the  boara  of  justices,  not  being 
chosen  or  their  election  authorized  until  after  the  day  ox 
June,  1826,  if  the  objection  aUe^ed  to  the  donations  made  or 
received  by  the  locating  commissioners,  viz.,  the  absence  of  a 
competent  obligee  or  grantee,  be  sustained,  then  the  whole  legis- 
lation of  the  State  upon  this  subject,  and  the  obvious  purposes 
of  that  legislation,  must  be  defeated.  Such  a  result,  however, 
can  hardly  be  reconciled  with  either  the  provisions  or  the  pur- 
poses bi  the  legislation  of  Indiana  in  reference  to  this  subject ; 
for  by  the  general  law  of  that  Statfe,  approved  January  14th, 
1824,  regulating  the  establishment  of  new  counties,  we  find  it 
provided  that  the  commissioners  appointed  to  locate  the  seat  of 
justice  in  a  new  county,  and  to  receive  the  donations  and  to  take 
the  bonds  mentioned  in  that  law,  are  required,  together  with 
their  report,  to  deliver  said  title-bonds  to  the  county  commis- 
sioners. This  delivery,  therefore,  of  the  bonds  so  taken,  must 
have  been  by  this  general  provision  intended  to  refer  .to  some 
period  after  these  county  commissioners  or  board  of  justices 
had  come  into  existence.  We  think  there  can  be  no  question  as 
to  the  power  of  the  State  to  create  or  authorize  a  contract 
which  should  operate  in  this  mode. 

The  acta  of  the  board  of  commissioners  for  selecting  the 
county  seat,  those  of  the  board  of  county  justices,  and  of  the 
donors  of  lands  to  the  county,  all  conform  to  this  construction. 
Thus  in  the  case  before  us,  the  title-bonds  were  taken  by  the 
former  board,  were  by  them  subsequently,  together  with  their 
report,  delivered  to  the  board  of  justices;  and  Samuel  Sargeant, 
who  had  previously  deposited  the  title-bonds  executed  by  him- 
self with  the  former  board,  and  who  had  been  subsequently  ap- 
pointed the  clerk  of  the  county  justices,  in  his  character  of  clerk, 
certifies  the  record  of  these  proceedings.  We  think,  therefore, 
that  the  Circuit  Court  for  the  District  of  Indiana  properly  refused 
to  pronounce  the  bonds  executed  by  Samuel  Sargeant,  and  the 
proceedings  of  the  board  of  commissioners  and  of  the  board  of 
justices  void,  and  correctly  allowed  them  to  be  given  to  the  jury 
as  competent  evidence  to  be  weighed  by  them  in  expounding 
the  provisions  of  the  statutes  of  Indiana  above  referred  to. 

Should  it  be  conceded  that  the  execution  of  the  title-bonds  by 
Samuel  Sargeant  in  his  lifetime,  and  the  proceedings  on  the 
part  of  the  board  of  commissioners  and  of  the  board  of  justices 
did  not,  under  the  statutes  of  Indiana,  confer  a  legal  titl&  on  the; 
county,  or  clearly  divest  the  title  of  Sergeant ;  yet,  these  acts 
standing  alone  and  unconnected  with  the  proceedings  of  the 
Circuit  Court  of  Tippecanoe,  show  an  equity  on  the  part  of  t^e 
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coonty  which  clearly  authorized  them  to  call  for  the  legal  title 
from  Sargeant  They  show  a  written  contract  formally  entered 
into  and  solemnly  recognized  by  him,  and  a  fair  equivalent  or  con- 
sideration (or  that  contract;  in  the  enhanced  value  of  property 
arising  from  the  establishment  of  the  seat  of  justice,  forming  an 
obligation  from  which  neither  Sargeant  nor  his  heirs  could  with- 
draw without  the  perpetration  of  a  gross  fraud. 

This  brings  us  to  a  consideration  of  the  fourth  charge  asked 
of  the  Circmt  Court  in  the  trial  below,  and  of  the  decision  of 
^the  court  thereupon,  involving  the  regularity  of  the  proceedings 
"at  the  suit  of  the  county  justices  in  the  Circuit  Court  of  Tippe- 
canoe, in  order  to  perfect  their  title  stipulated  for  in  the  bonds 
executed  by  Samuel  Sargeant  The  court  was  requested  by 
the  proposed  charge  to  say  to  the  jury,  that  a  certified  copy  of 
a  notice  and  proof  of  publication  offered  in  evidence  by  the 
plaintiffs,  were  a  part  of  the  record  of  the  proceedings  of  the 
Tippecanoe  Circuit  Court,  and,  as  such,  might  explain  and 
quaufy  the  statement  of  the  record  itself,  that  proof  was  made 
that  '^  due  and  legal  notices  had  been  given,"  which  charge  the 
court  refused  to  give,  but  charged  the  jury  that  the  said  record 
of  the  Tippecanoe  Circuit  Court  is  not  void,  and  that  the  above 
proof,  so  produced  and  given  in  evidence  by  the  said  defendant, 
is  competent  evidence  to  show  a  dedication  to  public  use,  and 
the  title  of  the  premises  out  of  the  lessors  of  the  plaintiffs. 

Of  the  correctness  of  the  Circuit  Court  in  refusing  this  last 
charge,  we  entertain  no  doubt  whatever.  With  a  view  of  de- 
termining the  propriety  of  this  rejection  by  the  Circuit  Court,  it 
may  be  proper  here  to  refer  to  an  act  of  the  legislature  of  the 
State  of  Indiana,  approved  on  the  20th  of  January,  1826,  enti- 
tled ^  An  act  amendatory  of  the  law  for  the  better  advancement 
of  justice,"  (under  which  statute  the  decision  of  the  Circuit 
Court  of  Tippecanoe,  impugned  by  the  plaintiffs  below,  was 
made.)  By  the  tenth  section  of  this  statute  it  is  provided,  '<  that 
whenever  any  person  or  persona  who  shall  have  executed,  or 
hereafter  shall  execute  his  or  their  obligation  for  the  conveyance 
of  any  real  estate  to  any  person  or  persons,  body  politic  or  cor- 
porate, shall  die  intestate  or  without  having  made  the  necessary 
I>rovisions  by  will  for  the  conveyance  of  such  estate,  it  shall  be 
awful  for  the  obligee  or  obligees  in  such  bonds,  or  his  or  their 
assignees,  to  apply  to  the  Circuit  Court  of  the  county  in  which 
such  real  estate  lies,  to  appoint  a  commissioner  to  convey  the 
same  in  conformity  with  the  conditions  of  the  said  obligation, 
by  a  deed  to  be  by  such  commissioner  executed,  of  the  same 
tenor  and  effect  as  the  deceased  obligor  was  bound  to  make  in 
his  lifetime ;  provided  the  person  or  persons  making  such  appli- 
cation as  aforesaid,  shall  first  give  four  weeks  personal  notice  to 
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the  heir  or  heirs  of  such  obligor  or  obligdrs  if  residents  of  the 
State,  and  if  non-residents,  then  three  months  notice  of  such  ap- 
plication, by  advertising  the  same  three  weeks  successively  in 
the  nearest  public  newspaper  to  which  the  said  real  estate  is 
situate  —  and  the  commissioner  shall,''  jcc,  Sec 

Under  the  authority  of  the  section  just  quoted,  application  in 
the  name  and  on  behalf  of  the  county  of  Tippecanoe  was  made 
by  petition  to  the  judges  of  the  Circuit  Court  of  that  county,  for 
the  appointment  of  a  commissioner  to  convey  the  lands  men* 
tioned  in  the  title-bonds  executed  by  Sargeant,  and  which  he 
had  failed  to  convey  in  conformity  with  those  obligations.  In 
setting  forth  the  action  of  the  court  upon  this  petition,  the  record 
contains  the  following  statement :  ^^  Came  into  court  Peter 
Hughes,  agent  for  the  county  of  Tippecanoe  by  his  attorneys, 
and  moves  the  court  now  here  to  appoint  a  commissioner  to 
convey  real  estate  under  and  in  -conformity  to  a  title-bond  given 
by  Samuel  Sargeant,  deceased,  and  others  therein  named  in  hb 
lifetime,  to  the  board  of  justices  of  Tippecanoe  county  and  their 
successors  in  office,  which  bond  he  now  here  files,  for  the  con- 
veyance of  certain  town  lots  in  the  town  of  Lafayette  in  the 
said  bond  mentioned  and  numbered.  Also  files  a  bond  given  by 
the  said  Samuel  Sargeant  deceased,  by  himself,  for  the  convey- 
ance of  ten  acres  of  land  east  and  adjoining  the  town  of  Lafay- 
ette, to  the  board  of  justices  of  the  county  and  their  successors 
in  office,  and  it  appearing  to  the  court  now  here,  that  proper  and 
legal  notices  have  been  given  of  this  motion,  it  is  by  the  court 
now  here  ordered,  that  Kichard  Johnson  be  appointed  commis- 
sioner to  convey  by  good  and  sufficient  deed  unto  the  board  of 
justices  of  Tippecanoe  county  and  their  successors  in  office,  the 
said  lots  and  parcels  of  ground,  in  pursuance  of  the  aforesaid 
bonds  in  fee-simple,  for  and  on  behalf  of  the  heirs  of  Samuel 
Sargeant,  deceased."  It  is  this  record  of  the  decision  of  the  Cir- 
cuit Court  of  Tippecanoe  county,  and  particularly  that  portion 
of  it  which  states  that  the  decision  was  pronounced  after  proper 
and  legal  notices  had  been  given  to  the  heirs  of  Samuel  Sar- 
geant, that  the  plaintiffs  asked  of  the  court  to  charge  was  irre- 
gular and  void,  upon  the  strength  of  a  paper  purporting  to  be  a 
notice  which  they  urged  the  court  to  consider  as  a  part  of  the 
record  of  the  proceedings  of  the  Tippecanoe  Circuit  Court,  and 
as  such,  explaining  and  qualifying  the  statement  in  that  record, 
that  proof  was  made  to  the  court  of  due  and  legal  notice  to  the 
heirs  of  Samuel  Sargeant 

With  respect  to  the  propriety  and  regularity  of  this  applica* 
tion  to  the  Circuit  Court,  we  would  remark  in  the  first  place,  that 
the  mere  fact  of  a  paper  being  found  amongst  the  files  of  a 
cause,  does  not  of  itself  constitute  it  a  part  of  the  record  of  the 
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cause.    In  OTder  to  render  it  a  part  of  the  record  it  should  form 
sMne  part  of  the  pleadings  in  the  cause,  or  be  brought  under  and 
ingrafted  upon  the  action  of  the  court  by  some  motion  from  the 
parties.     Without  this,  such  a  paper  can  no  more  be  a  portion 
of  the  record  than  would  the  knowledge  of  facts  on  the  part  of 
a  witness,  who  had  been  summoned  and  not  examined,  or  the 
oral  testimony  given  to  a  jur^,  and  not  noted  by  exception  or 
otherwise.     There  is  nothing  in  the  record  of  the  Circmt  Court 
of  Tippecanoe  to  show  that  the  paper  on  which  this  fourth 
charge  asked  for  by  the  plaintiffs  is  founded,  was  ever  brought 
to  the  notice  of  the  court  last  mentioned.     The  real  veritable 
record  informs  us,  that  legal  and  sufficient  notice  was  given  to 
the  heirs  of  Samuel  Sargeant,  but  whether  by  this  paper  or'  in 
what  other  mode  (except  that  it  was  legal  and  sufficient)  we  are 
not  told,  and  are  not  at  liberty  in  this  case  to  indulge  in  infer^ 
ences  against  the  verity  of  the  record.     It  is  a  principle  well 
settled,  too,  in  judicial  proceedings,  that  whatever  may  be  the 
powers  of  a  superior  court,  in  the  exercise  of  regular  appellate 
jurisdiction,  to  examine  the  acts  of  an  inferior  court,  the  proceed- 
ings of  a  court  of  general  and  competent  jurisdiction  cannot  be 
properly  impeached  and  reexamined  coUatercJly  by  a  distinct 
tribunal,  one  not  acting  in  the  exercise  of  appellate  power.     To 
permit  the  converse  of  this  principle  in  practice,  would  unsettle 
nine  tenths  of  the  rights  and  titles  in  any  community,  and  lead 
to  infinite  confusion  and  wrong.     In  support  of  a  principle  so 
obvious  and  of  such  universal  acceptation  as  is  that  just  above 
stated,  a  recurrence  to  cases  would  seem  to  be  whoUy  unneces- 
sary.     We  will  mention,  however,  one  in  this  court,  which,  from 
its  direct  appositeness  to  the  question  now  under  consideration, 
may  be  regarded  as  conclusive.     The  case  alluded  to  is  that 
of  Grignon's  lessee  v.  Astor.    2  Howard,  319.     This  was  ah 
action  of  ejectment  brought  by  the  heirs  of  a  decedent  to  re- 
cover lands  which  had  been  sold  by  the  personal  representative, 
who,  by  the  law  of  Michigan,  was,  in  the  event  of  a  deficiency 
of  the  personal  assets  to  pay  debts,  authorized  to  sell  the  real 
estate,  upon  a  license  granted  him  to  effect  such  sale,  but  to  be 
obtained  only  upon  proofs  prescribed  by  the  statute  to  be  made 
before  the  court  by  which  the  license  to  the  administrator  was 
to  be  granted.     The  objection  to  the  title  of  the  purchaser  was, 
that  by  the  record  of  the  court  granting  the  license  to  the  admi- 
nistrator to  sell,  it  was  apparent  that  the  prescribed  evidences  of 
deficiency  of  the  personal  assets  had  not  been  adduced,  and  that 
the  court  had  therefore  exceeded  the  powers  with  which  it  was 
clothed  by  the  statute.     The  language  of  the  record  is  as  fol- 
lows: **The  petition  of  Paul  Grignon,  administrator  on  the 
estate  of  Pierre  GrignoUi  late  of  the  county  of  Brown,  deceased, 
VOL.  xiu  33 
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was  filed,  praying  for  an  order  £rom  the  court-  to  authorize  him 
to  dispose  of  the  real  estate  of  the  said  Pierre.  In  consideration 
of  the  facts  alleged  in  said  petition,  and  for  divers  other  good 
and  sufficient  reasons,  it  is  ordered,  that  he  be  empowers  as 
aforesaid." 

In  overruling  the  objection  made  to  the  title  derived  from  the 
personal  representative,  this  court  said,  p.  839 :  <<  The  record  of 
the  County  Court  shows  that  there  was  a  petition  representing 
some  facts  by  the  administrator  who  praved  for  an  order  of  sale ; 
and  the  court  took  those  facts  into  consideration,  and  for  these 
and  divers  other  good  reasons,  ordered  that  he  be  empowered  to 
sell."  Again  this  court  say,  p.  340:  "After  the  court  has  passed 
on  the  representation  of  the  administrator,  the  law  presumes 
that  it  was  accompanied  by  the  certificate  of  the  judge  of  pro- 
bate, as  that  was  a  requisite  to  the  action  of  the  court  Their 
order  of  sale  was  evidence  of  that  or  any  other  fact  which  was 
necessary  to  give  them  the  power  to  make  it ;  and  the  same  re- 
mark applies  to  the  order  to  give  notice  to  the  parties.  This  is 
a  familiar  principle  in  ordinary  adversarv  actions,  in  which  it  is 
presumed  ifter  verdict,  that  the  plaintiff  has  proved  every  fact 
which  is  indispensable  to  his  recovery,  though  no  evidence  ap- 
pears on  the  record  to  show  it ;  and  the  principle  is  of  more 
universal  application  in  proceedings  in  rem  after  a  final  decree 
by  a  court  of  competent  jurisdiction  over  the  subject-matter." 
Again  say  the  court,  "  The  record  is  absolute  verity,  to  contradict 
which,  there  can  be  no  averment  or  evidence ;  the  court  having 
power  to  make  the  decree,  it  can  be  impeached  only  by  fraud  in 
the  party  obtaining  it."  Several  decisions  by  this  court  upon 
this  particular  point  will  be  found  cited  in  the  opinion  above 
quoted  as  delivered  by  the  late  Justice  Baldwin,  who  concludes 
that  opinion  with  the  following  striking  and  cogent  observa- 
tions :  "  We  do  not,"  said  that  learned  jud^e  (alluding  particu^ 
larly  to  the  case  of  Vorhees  v.  The  Bank  of  the  United  States, 
10  Pet  473,)  "  think  it  necessary,  now  or  hereafter,  to  retrace 
the  reasons  or  the  authorities  on  which  the  decisions  of  this 
court  in  that  case  and  those  which  preceded  it  rested ;  they  are 
founded  on  the  oldest  and  most  sacred  principles  of  the  common 
law.  Time  has  consecrated  them;  the  courts  of  the  States 
have  followed,  and  this  court  has  never  departed  from  them. 
They  are  rules  of  property  on  which  the  repose  of  the  country 
depends ;  titles  acquired  under  the  proceedings  of  courts  of  com- 
petent jurisdiction  must  be  deemed  inviolable  in  collateral  ac- 
tions, or  none  can  know  what  is  his  own ;  and  there  are  no 
judicial  sales  around  which  greater  sanctity  ought  to  be  placed, 
than  those  made  of  the  estates  of  decedents  by  order  of  those 
courts  to  whom  the  laws  of  the  States  confide  full  jurisdiction 
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over  the  subjects."  By  the  doctrine  thus  ruled  the  decision  of 
the  Circuit  Courfc  is  fully  sustained,  and,  upon  a  review  of  the 
whole  case,  it  is  the  opinion  of  this  court  that  the  decision  of  the 
Circuit  Court  be,  and  the  same  is  hereby,  aflirmed. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  re- 
cord from  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  Indiana,  and  was  argued  bv  comiseL  On  consideration 
whereof,  it  is  now  here  ordered  and  adjudged  by  this  court,  that 
the  judgment  of  the  said  Circuit  Court  in  this  cause  be,  and  the 
same  is  hereby,  affirmed,  with  costs. 


Alanson  Saltmahsh  v.  James  W.  Tuthill. 

Where  an  uipcal  was  taken  in  a  oommon-law  case  instead  of  a  writ  of  error,  and 
after  the  lapse  of  ten  days  the  plaintiff  issaed  an  execution  upon  his  judgment,  and 
the  defendant  then  sued  out  a  writ  of  error  to  bring  the  case  up  to  this  court,  it  was 
error  in  the  court  below  to  qnash  the  execution  and  supersede  the  iudgment. 

The  appeal  did  not  remove  the  case,  and  the  writ  of  error  was  suea  out  too  late  to 
stay  execution.  It  is  immaterial  whether  it  was  a  mistake  of  the  party  or  the 
court 

The  question  reserred  is  whether  this  court  has  the  power  to  issue  a  mandamus  to  the 
jodge  below,  commanding  him  to  set  aside  the  supersedeas  and  order  the  clerk  to 
issue  an  execution. 

A  MOTION  was  made  for  a  mandamus  in  this  case,  to  compel 
the  district  judge  to  set  aside  an  order  of  supersedeas  and  to 
order  the  clerk  to  issue  an  execution. 

The  circumstances  were  these :  — 

At  the  fall  term,  1849,  of  the  District  Court  of  the  United 
States  for  the  Middle  District  of  Alabama,  Tuthill  obtained  a 
judgment  against  Saltmarsh  in  a  common-law  case. 

Saltmarsh  took  an  appeal  in  open  court,  and  at  the  same  time 
executed  an  appeal-bond,  in  a  penalty  of  double  the  amount  of 
the"  judgment 

After  the  expiration  of  ten  days,  Tuthill  caused  execution  to 
be  issued  on  the  judgment  Before  the  return  of  this  writ,  Salt- 
marsh sued  out  a  writ  of  error,  and  filed  a  writ  of  error  bond. 

At  the  return  term  of  the  execution,  viz..  May,  1850,  Salt- 
marsh  moved  the  court  to  quash  the  execution  and  to  supersede 
the  judgment  Both  motions  were  granted.  The  execution 
was  quashed,  and  it  was  further  considered  and  ordered  by  the 
court,  that  a  writ  of  supersedeas  be,  and  the  same  is  hereby, 
awarded,  commanding  the  clerk  of  the  District  Court  of  the 
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United  States  for  the  Middle  District  of  Alabama  not  to  issue 
execution,  or  any  other  process,  on  said  judgment  rendered  at 
the  December  term  of  this  court,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  forty-nine,  while  the  writ  of  error 
to  the  Supreme  Court  of  the  United  States  is  pending,  nor  until 
a  decision  is  had  thereon.  And  also  to  command  the  marshal 
of  the  United  States  for  the  district  aforesaid,  that  from  every 
and  all  proceedings  on  execution,  or  in  anywise  molesting  the 
plaintiff  in  eiror  on  account  of  the  said  judgment,  he  entirely 
surcease,  the  same  being  superseded. 

The  writ  of  error  having  brought  the  case  up  to.  this  court,  a 
motion  was  made  by  Mr,  Pryor  and  Mr.  Seward  for  a  manda- 
mus to  compel  the  mstrict  judge  to  set  aside  the  order  of  super- 
sedeas>  and  to  order  the  derk  to  issue  an  execution. 

1.  The  order  was  void  for  the  want  of  jurisdiction  i|i  the 
court  There  was  no  subject-matter  in  controversy  of  which 
the  court  could  take  iurisdiction,  to  hear  and  determine.  Judi- 
cmty  Act  1789,  ch.  SO,  sects.  ^,  23 ;  Act  regulating  appeals, 
1803,  ch.  40,  sect'  2 ;  Wiscart  v.  Dauchey,  3  Dall.  327 ;  Murdock 
ex  parley  7  Pick.  303,  321 ;  Wetherbee  v.  Johnson,  14  Mass. 
412,  420;  Livingston  v.  Jefferson,  1  Brock.  203,  211;  The  San 
Pedro,  2  Wheat  132, 141;  Sarchet  v.  United  States,  12  Pet 
143, 144 ;  Parish  v.  EUis,  16  Id.  451, 462, 463, 454 ;  United  States 
V.  Wouson,  1  GaU.  4,  10, 11 ;  Villabolo  v.  United  States,  6 
How.  81,  90,  91;  United  States  v.  Cuirey,  Id.  106, 112, 113; 
Hudson  v.  Quertier,  7  Cranch,  1 ;  The  Avery,  2  Gall.  386,  389 ; 
Jackson  v.  Ashton,  10  Pet  480, 481 ;  Ez  varte  Crenshaw,  16  Id. 
119, 123;  Cameron  v.  McRoberts,  3  Wheat  691,  693;  Griffith 
V.  Frazier,  8  Qranch,  9, 10 ;  Patterson  v.  United  States,  2  Wheat 
221,  226,  226;  Hickey  v.  Stewart,  3  How.  760,  762;  United 
States  V.  Moore,  3  Cranch,  169, 172, 173 ;  Durousseau  v.  United 
States,  6  Id.  307,  313,  314 ;  United  States  v.  Goodwin,  7  Id. 
108 ;  Ex  parte  Kearney,  7  Wheat  38,  42;  Ex  parte  Watkins,  3 
Pet  193,  201 ;  United  States  v,  Nourse,  6  Id.  470,  493,  494, 
496,  496,  497 ;  Wood  v.  Lide,  4  Cranch,  180 ;  Hogan  v.  Ross, 
11  How.  294. 

2.  But  if  the  court  did  have  jurisdiction,  then  the  jurisdiction 
was  improvidently  exercised,  and  this  court  ought  to  issue  the 
mandamus.  This  court  has  a  general  superintending  oontrol 
over  inferior  courts  of  the  United  States,  and  may  issue  such 
process  as  is  necessary  to  enable  It  to  make  this  control  effect- 
ual. Judiciary  Act,  1789,  ch.  20,  sects.  13,  14;  Mclntire  v. 
Wood,  7  Cranch,  504;  McClung  v:  Silliman,  6  Wheat  368; 
Ex  pake  Crane,  5  Pet  190 ;  Life  &  F.  Ins.  Co.  v.  Wilson,  8  Id. 
291,  306;  Marbury  v.  Madison,  1  Cranch,,137;  Ex  parte  Brad- 
slareet,  6  Pet  774. 
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Mr.  Campbell  in  opposition  to' the  motion. 

The  23d  section  of  the  Judiciary  Act  (1  Stats,  at  Large,  85^)* 
does  not  take  away  the  power  which  existed  in  the  courts  to 
^ant  a  supersedeas  upon  the  allowance  of  a  writ  of  error.  Tidd's 
mctice,  1070  et  seq. ;  1  Arch.  Prac.  617  et  seg. ;  10  Wend.  624 ; 
7  HiU,  162;  3  How.  405;  2  Miles,  108. 

The  remedy  by  mandamus  is  not  proper.  Tillinghast  & 
Yates's  Treatise,  449. 

The  remedy  open  to  the  plaintiff  is  a  writ  of  error.  6  Pet. 
648;  1  Bibb,  346;  1  Stew.  &  Port  187;  9  Porter,  275. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the 
court 

The  judgment  in  this  case  being  in  a  common-law  proceeding, 
it  was  not  removed  to  this  court  by  the  appeal ;  and,  conse- 
quently, the  appeal-bond  did  not  operate  as  a  supersedeas. 

The  writ  of  error  afterwards  sued  out,  has  brought  the  case 
regularly  before  this  court  But  as  it  was  not  sued  out  within 
ten  davs  after  the  rendition  of  the  judgment,  the  writ  of  error- 
bond  does  not  stay  the  execution  under  the  act  of  1789.  • 

Nor  is  there  any  equitable  power  in  the  Circuit  Court  to  stay 
the  execution,  upon  the  ground  that  a  mistake  as  to  the  manner 
or  time  of  removing  the  case  was  committed.  And  it  is  imma- 
terial in  this  respect  whether  it  was  the  mistake  of  the  party  or 
the  court  For  this  court  has  never  deemed  the  tribunals  of  the 
United  States  authorized  to  dispense  with  the  express  provisions 
of  the  acts  of  Cong^ss  regulating  appeals  and  writs  of  error, 
upon  any  equitable  ground.  No  such  power  is  given  to  them 
by  law.  It  was  so  decided  in  this  court  in  XJmted  States  v. 
duiTY  and  others,  6  How.  113 ;  and  Hogan  and  others  v.  Boss, 
11  Id.  297.  The  Circuit  Court  therefore  erred  in  setting  apide 
the  execution  which  the  plaintiff  had  issued  on  the  judgment 

But  we  do  not  think  it  necessary  at  this  time  to  determine^ 
whether  this  court  has  the  power  to  issue  the  mandamus,  re- 
quiring the  Circuit  Court  to  issue  the  execution.  Because  we 
are  satisfied  from  the  facts  before  us,  that  the  Circuit  Court, 
without  any  coercive  process,  will  conform  to  the  opinion  of 
this  court,  and  issue  execution  when  informed  of  this  decision. 

The  question,  therefore,  as  to  the  power  of  this  court  to  issue 
the  mandamus,  is,  for  the  present,  reserved. 

S3* 
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Samubl  Dinbman,  Plaintiff  in  Error,  v.  Charles  Wilkes. 

UndertheAcCof  Ckmgresfl^pMsedonihQadofMajnch,  1837,(5  Stat atLam  153,) the 
oommaxider  of  a  aqnadron  had  power  to  detain  a  marine  after  the  term  of  his  enlist- 
ment expired,  if,  in  the  opinion  of  the  commander,  public  interest  reqaii^d  it  See 
7  Howard,  89. 

The  decision  of  this  question,  by  the  commander,  was  final  and  oondosiye ;  and  if 
the  marine  did  not  conform  to  it,  he  was  liable  to  punishment 

So,  too,  the  commander  was  the  jodp^e  of  the  de^pree  of  punishment  necessary  to  sup- 
press a  spirit  of  disobedience  and  msubordination ;  and  he  is  not  liable  to  an  action 
for  a  mere  error  in  iudgment,  even  if  the  jury  suppose  that  milder  measures  would 
hare  accomplished  bis  object. 

But  at  the  same  time  he  is  bound  never  to  inflict  any  severer  punishment  than«he  con- 
scientiously belieres  to  be  necessary  to  maintain  discipline,  and  due  subordination 
in  his  ships. 

The  question  bein^  one  of  motives,  the  jury  are  to  judge  whether  he  was  actuated 
alone  by  an  upright  intention  to  maintain  the  discipline  of  his  command,  or  whetiber 
punishment  was  m  any  manner  or  degree  increased  or  aggravated  by  malice  or 
vindictive  feeling. 

In  deciding  this  question,  the  jury  are  to  take  into  consideration  all  the  circumstances 
of  the  case. 

A  letter  from  one  of  the  officers  of  the  squadron  to  the  commander,  upon  the  temper 
and  disposition  of  the  marines  in  one  of  the  ships,  was  proper  evidence  for.  the 

But  the  proceedings  of  a  court-martial,  for  the  trial  of  men  for  offences  committed 
long  before,  was  not  evidence,  because  it  did  not  show  the  spirit  existing  at  that 
time. 

Nor  was  evidence  admissible,  of  the  flogging  of  two  other  personi  merely  by  the  author- 
ity of  the  commander  without  a  coun-martlai. 

Nor  was  evidence  admissible,  that  the  commander  refbsed  to  give  to  the  marine,  a 
certificate,  under  the  act  of  Congress  bdbre  r«^erred  to ;  because  the  commander 
claimed  to  hold  him  by  voluntary  enlistment. 

In  order  to  show  the  motive  b^  which  the  commander  was  actuated  in  confining  the 
marine  in  a  fort,  on  shore,  it  was  admissible  for  the  commander  to  offer  evidenoe 
that  merchant  seamen  from  American  ships  were  confined  there,  and  also  for  the 
marine  to  offer  evidence  to  rebut  it. 

This  case  was  brought  up  by  writ  of  error,  from  the  Circuit 
Court  of  the  United  States,  for  the  District  of  Columbia,  holden 
in  and  for  the  county  of  Washington. 

It  was  the  same  case  which  is  reported  in  7  Howard,  89. 
It  was  then  Wilkes  r.  Dinsman,  and  this  court,  having  reversed 
the  judgment  of  the  Circuit  Court,  sent  it  down  to  be  tried 
again.  Upon  such  new  trial,  the  verdict  was  for  Wilkes,  and 
Dinsman  brought  it  up  again  upon  the  exceptions  to  the  rulings 
of  the  court 

The  statement  of  the  evidence  offered  by  the  plaintiff  in  the 
Circuit  Court  was  the  same,  in  substance,  with  that  set  forth  in 
7  Howard,  and  need  not  be  now  repeated.  The  exceptions 
taken  at  the  trial  were  the  following : 

"  On  the  further  trial  of  this  cause,  and  after  the  foregoing  evi- 
dence was  given  on  the  part  of  the  plaintiff,  pnd  which  is  made 
part  hereof,  th^  defendant,  for  the  purpose  of  showing  probable 
cause  and  the  absence  of  malice,  on  his  part  oflbred  to  read  in 
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evidence  the  following  paper  marked  A ;  (letter  of  Lieiit  Em- 
mons,)^  having  first  proved  that  the  same  was  in  the  haiidwrit-^ 
ing  of  Mr.  Emmons,  who  was  a  lieutenant  of  said  ship,  and  that 
the  other  signatures  are  genuine ;  which  said  paper  being  in  the 
possession  of  the  defendant,  as  an  official  paper,  was  product 
on  the  trial  by  the  defendant ;  to  the  admissibility  of  wnich  said 
letter,  the  plaintiff,  by  his  counsel,  objected ;  but  the  court  over- 
ruled the  objection,  and  admitted  the  same  paper  to  be  read  in 
evidence,  to  which  the  plaintiff  excepts,  and  this  his  exception 
is  signed,  sealed,  and  enrolled,  thiis  30th  day  of  November, 
1849?' 

Second  Bill  of  Exceptions, 

^^  On  the  fmther  trial  of  this  cause,  and  after  the  evidence  con- 
tained in  the  plaintiffs  aforegoing  exception  and  statement  of  evi- 
dence, and  which  is  made  part  hereof,  the  defendant  produced 
to  the  court  two  original  records  of  the  trial  of  Riley  and  Ward, 
respectively,  and  proved  the  same  to  be  the  originals ;  and  offered 
to  read  to  the  jury  so  much  of  the  said  records  as  contains  the 
charges,  specifications,  and  finding  of  the  court-martial  as  relates 
to  mutinous  conduct  as  follows  :j  In  order  to  show  the  defend- 
ant had  probable  cause  for,  and  to  repel  any  presumption  of 
malice  arising  from  the  fact  of  the  imprisonment  by  the  defend- 
ant of  the  plaintiff,  as  aforesaid,  in  the  said  fort  To  all  which 
said  evidence  the  plaintiff,  by  his  counsel,  objects ;  and  the  court 
overrules  the  objection,  and  admits  the  same ;  whereupon  the 
plaintiff  prays  an  exception  thereto ;  and  that  the  court  may 
sign  and  seal  this  his  bill  of  exceptions,  and  cause  the  same  to 
be  enrolled  according  to  the  statute.  All  which  is  done  this  30th  i 
November,  1849." 

Third  BUI  of  Exceptions. 

<'  On  the  further  trial  of  this  case,  and  after  the  evidence  con- 
tained in  the  aforegoing  exceptions,  made  part  hereof,  and  after 
the  defendant  had  read  to  the  jury  Lieut.  Emmons's  letter,  and 
so  much  of  the  records  of  the  court-martial  as  stated  in  the 
aforegoing  exception,  the  plaintiff  to  rebut  the  same,  and  for  the 
purpose  of  showing  the  state  of  the  discipline  of  the  ship  Pea- 
cock, at  and  about  the  time  of  conmiitting  the  trespasses  laid  In 


*  Note  bj  the  reporter.  The  letter  of  Lieut  Emmons  wu  not  in  the  record ;  but 
ill  object  was  to  show  the  temper  and  disposition  of  the  msrines  in  one  of  the  vessels 
of  the  squadron. 

t  The  offences  with  which  Ward  and  Riley  were  duuged,  were  committed  on  the 
iM  September,  1839. 
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the  declaration,  offered  to  ask  Lieut  Walker,  the  first  lieutenant 
of  said  ship,  what  was  the  general  conduct  and  character  of  Ri- 
ley, Ward,  and  Lewis,  aforesaid,  for  subordination  and  fidelity 
to  duty,  at  the  time  of  the  holding  of  said  court-martial,  and 
prior  thereto,  and  during  the  time  embraced  in  charges  against 
them  as  contained  in  the  said  letter  of  Lieut  Emmons ;  but  the 
defendant  objected  thereto,  and  the  court  refused  to  allow  the 
said  question  and  evidence  to  be  put  and  admitted ;  to  which 
refusal  the  plaintiff  excepts,  and  this  his  exception  is  signed, 
sealed,  and  enrolled,  this  30th  day  of  November,  1849." 

Fowrth  BiU  of  Exceptions. 

"  On  the  further  trial  of  this  cause,  and  after  the  evidence  con- 
tained in  the  aforegoing  exceptions,  and  made  part  hereof,  and 
after  the  defendant  had  given  evidence  of  particular  instances 
of  insubordination  and  misconduct  among  the  crew  of  the  said 
ship  Vincennes,  from  the  time  of  her  arrival  at  Oahu,  to  the 
time  of  the  imprisonment  of  the  plaintiff,  in  order  to  prove  that 
the  discipline  of  the  same  was  relaxed  and  impaired ;  and  after 
the  defendant  had  closed  his  evidence  in  chief,  the  plaintiff,  to 
rebut  the  same,  offered  to  read  from  the  log-book  of  said  ship,  at 
a  date  after  her  said  arrival,  to  wit,  '<  that  on  the  16th  day  of 
October,  1840,  at  the  said  island,  a  certain  Leo  Weaver  and 
Henry  Waltham,  two  of  the  crew  of  said  ship,  were  flogged 
thereon,  the  first  with  sixteen  lashes,  and  the  last  with  eighteen 
lashes,  for  desertion,  insolence,  and  neglect  of  duty ;  and  that  the 
same  did  not  appear  by  said  log-book  to  have  been  done  by  the 
sentence  of  a  court-martial ;  but  the  court  refused  said  offered 
evidence,  and  the  plaintiff  excepts  thereto,  and  this  his  exception 
is  signed  and  sealed  this  30th  November,  1849." 

Fifth  Bill  of  Exceptions. 

<*  Upon  the  further  trial  of  this  case,  after  the  evidence  con- 
tained in  the  aforegoing  exceptions  made  part  hereof  had  been 
given,  and  after  the  plaintiff  and  defendant  had  both  closed  their 
evidence  in  chief,  and  after  the  defendant  had  giveii  evidence  that 
he  had,  subsequent  to  the  sailing  of  the  said  squadron,  shown 
marks  of  favor  to  the  plaintiff,  and  had  promoted  him  to  the 
rank  of  corporal,  in  order  to  repel  any  infefences  of  malice  on 
his^part  towards  the  plaintiff;  but  the  plaintiff  offered  evidence 
tending  to  prove  that  the  defendant  claimed  his  right  to  hold  the 

S*  intin  in  the  said  squadron  under  and  by  virtue  of  an  act  of 
ngress,  approved  March  2, 1837,  entitied  ^^  An  act  to  provide 
for  the  enlistment  of  boy8,&c."    And  further  offered  to  prove 
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that  the  defendant  had  failed,  and  reiosed  to  certify,  as  required 
by  said  act,  by  reason  whereof  the  plaintiff  had  been  and  was 
denied  the  benefit  of  the  additional  pay,  as  is  by  said,  act  pro* 
vided.  And  the  plaintiff  offered  this  evidence  to  rebnt  that  of 
the  defendant,  and  to  show  a  continuing  malice  on  his  part  to- 
wards the  plaintiff;  but  the  court  refused  the  said  offered  evi* 
dence,  and  the  plaintiff  excepts,  and  this  his  exception  is  signed 
and  sealed  this  30th  November,  1849." 

Sixth  Bill  of  Exceptions. 

'*  On  the  further  trial  of  this  case,  and  after  the  evidence  con* 
tained  in  the  aforegoing  exceptions,  made  part  hereof,  and  after 
the  evidence  in  chief  on  both  sides  had  been  closed,  "and  after 
the  defendant  had  given  evidence  to  prove  that  at  the  time  the 
plaintiff  was  confined  in  said  fort  there  w^re  merchant  seamen 
of  the  United  States  confined  there,  for  the  purpose  thereby  of 
inferring  a  knowledge  by  the  defendant  that  said  fort  was  a  pro* 
per  place  for  the  imprisonment  of  the  plaintiff: 

**  The  plaintifi^by  way  of  rebutting  the  same,  offered  evidence 
tending  to  prove  that  it  was  a  general  and  uniform  practice  ^ndf 
custom  in  the  naval  service  at  the  time  aforesaid,  and  long  be- 
fore, as  well  established,  to  confine  on  the  armed  ships  of  the 
United  States  in  any  foreign  port,  any  and  all  merchant  seamen 
of  the  United  States,  who  might  there  deserve  such  confinement 
by  reason  of  their  own  ship  or  master  not  being  able  to  confine 
them ;  which  offered  evidence  the  court  refused,  and  the  plain- 
tiff excepts  thereto,  and  this  his  exception  sealed  this  30th  day 
of  November,  1849." 

Seventh  Bill  of  Exceptions. 

^<  And  thereupon  the  defendant,  by  his  counsel,  prayed  the  court 
to  instruct  the  jury  that, — 

"  If,  firom  the  whole  evidence  aforesaid,  the  jury  shall  find  that 
the  plaintiff,  being  an  enlisted  marine,  signed  the  paper  as  afore- 
said, marked  A,  (the  same  being  the  contract  to  serve  during  the 
cruise,)  the  court  instructs  the  juiy  he  was  thereby  bound  to 
serve  in  the  exploring  expedition  till  the  ships  returned  to  the 
United  States ;  and 

"  K  they  further  find  the  defendant  was  the  commander  of  that 
expedition,  was  lying  with  bis  squadron  in  the  harbor  of  Hono- 
lulu, the  ships  were  undergoing  repairs,  and  refitting  for  the  pur- 
pose of  further  prosecuting  the  objects  of  said  expedition,  and 
the  commander  and  many  of  the  officers  on  shore  pursuing  their 
investigations    that  the  said  discipline  of  said  squadron  was 
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thereby  greatly  relaxed/ and  the  defendant  received  such  inform- 
ation as  led  him  to  believe,  and  he  did  believe,  that  the  marines 
on  board  the  said  squadron  were  unwilling  to  serve  out  the  said 
cruise,  and  would  refuse  to  do  dutv,  and  require  to  be  sent  home 
at  the  respective  periods  they  mi^ht  think  their  original  terms 
of  enlistment  expired ;  and  after  four  of  the  marines  on  board 
the  ship  Vincennes,  under  the  immediate  command  of  defend- 
ant, had  in  fact  refused  to  do  duty,  on  the  ground  that  the 
terms  of  their  original  enlistment  had  expired,  the  plaintiff  in 
like  manner  refused  on  like  grounds ;  then  it  was  in  the  discre- 
tion of  the  defendant  to  confine  said  plaintiff  in  said  squadron, 
or  on  said  island,  as  he  might  deem  best,  for  a  few  days,  and 
until  the  squadron  was  ready  to  sail ;  and  he  is  not  responsible 
for  confiniag  the  plaintiff  on  the  island,  (if  the  jury  shall  find  he 
was  confined  there  by  the  order  of  defendant,)  notwithstanding 
they  shall  be  of  opinion  that  he  might  have  been  confined  in  the 
squadron. 

<<And  if  the  jury  shall  further  find  that  the  plaintiff  was  con- 
fined in  the  fort  on  the  island,  that  said  fort  was  the  only  public 
place  of  imprisonment  on  the  island,  was  used  by  the  consuls 
lor  the  confinement  of  seamen,  and  by  the  authorities  of  the 
island  for  persons  criminally  charged,  and  for  seamen  who  had 
deserted  from  the  ships,  and  that  seamen  were  shipped  firom  said 
fort  into  said  squadron ;  that  the  defendant  refitted  his  ships, 
and  brought  the  plaintiff  on  board,  and  sailed  with  all  reason- 
able despatch ;  then  it  is  not  competent  for  the  jury  to  infer  ma- 
lice or  corrupt  motive  in  the  defendant  in  so  ordering  the  plain- 
tiff to  be  sent  to  said  fort,  if  he  would  not  go  to  duty ;  although 
the  jury  may  be  of  opinion  that  he  might  have  been  kept  safely, 
and  with  more  comfort  to  said  prisoner,  onboard  said  squadron ; 
and  in  the  absence  of  all  proof  that  defendant  gave  any  order  as 
to  the  mode  of  his  confinement  of  said  plaintiff,  or  for  denying 
him  any  comforts,  or  that  he  had  any  knowledge  of  the  manner 
of  said  imprisonment,  or  of  his  being  deprived  of  comforts,  or 
of  the  circumstances  of  hardship  stated  in  the  evidence,  it  is  not 
competent  for  the  jury  to  infer  malice  or  corrupt  motive  in  the 
defendant,  firom  the  facts  (if  the  jury  shall  find  them  so)  that 
plaintiff  was  confined,  and  lodged,  and  fed  as  stated  in  the  plain- 
tiffs evidence ;  and  without  proof  of  malice  the  plaintiff  is  not 
entitled  to  recover  in  this  action.  Which  instruction  the  court 
gave  as  prayed,  and  the  plaintiff,  by  his  counsel,  excepts  thereto, 
and  prays  the  court  to  sign  and  seal  the  same,  and  cause  the 
same  to  be  enrolled  according  to  the  statute,  which  is  done  ac- 
cordingly this  30th  November,  1849." 
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Eighth  Bill  of  Exceptions. 

<*  On  the  further  trial  of  this  cause,  and  after  the  evidence  con- 
tained in  the  foregoing  statement  of  evidence  and  exceptions 
made  part  hereof;  and  after  the  whole  evidence  had  been  closed, 
and  after  the  court  had  instructed  the  jury  according  to  the 
prayer-of  the  defendant  as  aforesaid,  the  plaintiff  prayed  the 
court  to  instruct  the  jury  as  follows : 

"  Ist  If  the  jury  believe  from  the  whole  evidence  that  the  plain* 
tiff  was  put  and  kept  in  the  said  fort  by  order  of  the  defendant, 
then,  notwithstanding  the  defendant  had  a  right  to  put  and  keep 
him  there,  yet  the  motive  with  which  the  same  was  done  is  a 
question  for  the  jury ;  and  if  the  jury  believe  that  such  motive 
was  founded  either  on  malice,  cruelty,  or  any  species  of  oppres- 
sion, then  the  defendant  is  liable  therefor,  and  the  jury  may  give 
such  damages  as  upon  the  whole  evidence  they  think  the  pkin- 
tifT  ought  to  have. 

*^  2d.  If  the  jury  believe  from  the  whole  evidence  aforesaid  that 
the  defendant  was  captain  of  the  ship  Vincennes,  and  that  the 
Baid  ship  was  in  a  state  of  sufficient  discipline,  and  the  plain- 
tiff could  have  been  securely  confined  thereon,  with  safety  to 
said  ship,  the  officers,  and  crew,  at  the  time  he  was  sent  to  said 
fort,  ana  during  the  time  he  was  confined  therein,  then  it  was 
the  duty  of  the  d^feAdant  to  know  the  same,  and  the  jury  may 
presume  be  did  know  the  same ;  and  it  is  competent  for  them 
to  infer  therefrom  that  the  defendant  acted  maliciously  toward 
the  plaintiff  in  confining  him  in  said  fort  And  if  the  jury  be- 
lieve be  was  confined  in  said  fort  by  order  of  the  defendant,  they 
may  give  such  damages  therefor  as  upon  the  whole  evidence 
they  think  the  plaintitt  ought  to  have. 

"  3d.  If  the  jury  believe  from  the  whole  evidence  that  the  plain- 
tiff was  imprisoned  in  the  said-  fort  by  order  of  the  defendant, 
and  that  the  defendant  acted  therein  from  malice,  cruelty,  or  any 
species  of  oppression,  he  is  responsible  therefor,  and  the  jury  may 
give  such  damages  therefor  as  upon  the  whole  evidence  they 
tiiink  the  plaintiff  ought  to  have. 

"  4th.  If  the  jury  believe  from  the  whole  evidence  that  the 
plaintiff  was  put  and  kept  in  the  said  fort  by  order  of  the  defend- 
ant, and  that  the  same  was  done  through  malice,  or  any  species 
of  oppression,  then  the  defendant  is  liable  therefor,  and  the  jury 
may  ^ve  such  damages  as  thev  think  the  plaintiff  ought  to  have; 
notwithstanding  the  jury  may  find  that  the  defendant  considered 
the  said  fort  to  be  a  more  proper  and  safe  place  of  confinement 
than  the  vessels  of  said  squaoron. 

**6th.  If  the  jury  believe,  from  the  whole  evidence,  that  the  plain- 
tiff was  imprisoned  in  the  said  fort  by  order  of  the  defendant, 
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and  that  the  same  wsos  accompanied  by  malice  on  the  part  of 
the  defendant,  then  the  plaintiff  is  entiued  to  recover,  and  the 
jury  may  give  such  damages  therefor  as  they  think  the  plaintiff 
ouffht  to  have.  Notwithstanding  the  jnry  may  believe  that, 
under  all  circumstances,  the  said  imprisonment  vras  considered 
by  the  defendant  to  be  with  more  propriety  and  safety  than  in 
the  squadron. 

"  9th.  If  the  jury  believe  from  the  evidence  that  the  plaintiff  was 
put  and  kept  in  tne  said  fort  by  order  of  the  defendant,  and  are 
of  opinion  that  there  was  no  justifiable  cause  for  the  act ;  and 
are  lurther  of  opinion,  from  the  whole  evidence,  that  the  same 
was  wantonly  done  by  the  defendant,  with  a  wilful  disregard  of 
right  or  duty,  and  contrary  to  his  own  convictions  of  duty,  as  a 
mere  -exercise  of  power,  without  any  sense  of  its  being  right, 
then  it  is  competent  for  the  jury  to  infer  that  the  same  was  ma- 
liciously done ;  and  if  so  done,  the  defendant  is  responsible,  and 
the  jury  may  give  such  damsiges  therefor  as,  upon  the  whole  evi- 
dence, they  think  the  plaintiff  ought  to  have. 

^  7tii.  If  the  jury  believe  from  the  evidence  that  the  plaintiff  was 
confined  in  the  said  fort  by  order  of  the  defendant,  when  he 
could,  without  any  difficulty,  have  been  confined  on  the  said 
ship,  and  that  he  knew  he  could  have  so  confined  him;  and  that 
the  plaintifi*  was,  in  said  fort,  subjected  to  cruel  and  barbarous 
treatment,  and  the  defendant  coudd  have  prevented  the  same, 
and  it  was  his  duty  to  prevent  the  same,  and  he  did  not  interfere 
so  to  do,  then  it  was  competent  for  the  jury  to  infer  malice  there- 
from in  the  conduct  of  the  defendant,  and  he  is  responsible 
therefor;  and  the  jury  may  give  such  damages  as,  upon  the 
whole  evidence,  they  may  thirJc  the  plaintiff  ought  to  have. 

"  8th.  If  the  jury  believe  from  the  evidence  that  the  plaintiff  was 
confined  in  the  said  fort  by  order  of  the  defendant,  in  a  small 
cell,  with  irons  on  his  hands,  aims,  and  legs,  and,  while  so  con- 
fined, was  subjected  to  cruel,  unusual,  and  barbarous  treatment, 
which  the  defendant  could  have  prevented,  and  which  it  waH  his 
duty  to  .prevent,  then  it  is  competent  for  the  jury  to  infer  malice 
on  the  part  of  the  defendant,  and  he  is  responsible  therefor;  and 
the  plaintiff  may  recover  in  this  action. 

<<  Which  said  prayers,  and  every  and  each  of  the  same,  the 
court  refused  to  grant ;  to  which  refusal  the  plaintiff,  by  his 
counsel,  excepts,  and  this,  his  exception,  signed,  sealed,  and  en- 
rolled, this  SOth  day  of  November,  1849." 

Ninth  Bill  of  Exceptions. 

^^  On  the  further  trial  of  this  cause  the  counsel  for  the  plaintiff, 
in  his  summing  up  to  the  jury,  having  stated  that  the  evidence. 
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and  the  only  evidence,  on  which  he  relied  to  show  the  knowledge 
of  the  defendant  of  the  severities  alleged  to  have  been  practised 
on  the  plaintif!^  by  being  imprisoned  in  the  said  fort,  was,  that 
the  said  ships,  the  Peacock  and  Vincenn^s,  were  in  a  good  state 
of  discipline,  and  the  plaintiff  might  have  been  safdy  kept  in 
one  of  them ;  that  it  was,  by  the  rules  and  regulations  of  the 
navy,  made  the  duty  of  the  captain  to  look  after  the  comfort  of 
his  men ;  that  no  articles  of  food  or  clothing  were  sent  from  said 
ship  to  said  plaintiff  while  in  said  prison ;  that  defendant  and 
the  servant  of  marines  were  on  shore  most  of  the  time  while 
the  plamtiff  was  so  imprisoned,  and  the  facts  and  drcomstances 
of  said  imprisonment  itself,  as  stated  in  plaintiff's  evidence ;  the 
defendant,  by  his  counsel,  prayed  the  court  to  instruct  the  jury 
that,  from  the  said  evidence,  if  the  same  is  believed  by  the  jury, 
it  is  not  competent  for  them  to  find  that  defendant  had  know- 
ledge of  the  severities  said  to  have  been  practised  on  the  said 
filamtiff  in  said  prison,  and  without  such  knowledge  the  plain- 
tiff is  not  entitled  to  recover  in  this  action. 

^  Which  instruction  the  court  gave,  and  the  plaintiff  excepts 
thereto ;  and  so  excepting  to  the  ffranting  of  the  same,  the  phun- 
tiff  denies  that  the  same  sets  forth  the  whole  evidence  on  which 
he  relied,  as  proving  the  malice  of  the  defendant,  or  his  know- 
ledge of  the  treatment  of  the  plaintiff  during  aU  his  said  impri- 
sonment, and  at  the  commencement,  continuation,  and  end 
thereof;  and  he  excepts  to  said  instruction  on  said  grounds,  and 
all  other  grounds  to  which  the  same  may  be  liable,  and  this,  his 
exception,  is  signed,  sealed,  and  enroUed,  this  30th  November, 
1849." 

Tenth  Bill  of  Exceptions. 

'^  On  the  farther  trial  of  this  case,  and  after  the  plaintiff's  coun- 
sel had  summed  up  to  the  jury,  and  the  court  had,  after  such 
summing  up,  granted  the  defendant's  pmyer,  marked  P,  the 
plaintiff  prayed  the  court  further  to  instruct  the  jury  as  follows: 

"  That,  from  the  whole  evidence  aforesaid,  it  is  a  matter  of  fact 
for  the  jury  to  find  whether  the  said  whipping  of  the  plaintiff 
was  immoderate,  excessive,  and  malicious,  on  the  part  of  the 
defendant,  under  all  the  circumstances. 

*♦  That,  upon  the  whole  evidence  aforesaid,  if  believed,  it  is 
competent  for  the  jury  to  find  that  the  defendant  did,  unwar- 
rantably and  maliciously,  imprison  the  plaintiff  in  the  said  prison 
or  fort. 

"  That,  upon  the  whole  evidence  aforesaid,  if  believed,  it  is 
competent  for  the  jury  to  find  that  the  defendant  wilfully  neg- 
lected the  personal  comfort  and  cleanliness  of  the  plaintiff  while 
imprisoned  by  his  order  in  the  said  fort ;  and  if  the  jury  shall 
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find  each  wilful  neglect,  then  the  defendant  is  liable  to  this  ac*' 
tion ;  provided  the  jorjF  shall  fmther  find  that,  while  so  iinpri- 
soned,  the  condition  of  the  plaintiff*  was  uncomfortable,  wretched, 
and  filthy,  and  his  food  unwholesome  and  unpalatable. 

^  Upon  the  whole  evidence  aforesaid,  if  believed,  it  is  compe- 
tent for  the  jury  to  find  that  the  imprisonment  of  the  plaintiff 
in  said  fort  was  unnecessary  and  unjustifiable  by  the  exigencies 
of  the  case ;  and  that,  in  ordering  said  imprisonment,  the  de- 
fendant was  actuated  by  malice,  and  an  unlawfiil  desire  of 
punishing  the  plaintiff  cruelly  and  immoderately. 

*<  That  firom  the  whole  evidence,  if  believed  b^  the  jury,  it  is 
competent  for  them  to  find  that  the  defendant  wilfully  neglected 
to  bestow  proper  attention  to  the  health,  comfort,  and  cleanliness 
of  the  plaintiff  while  imprisoned  in  said  fort;  and  such  wilful 
neglect,  if  found  by  the  jury,  amounted  in  law  to  express  malice 
on  the  part  of  the  defendant 

"  That  it  is  competent  for  the  jury,  firom  the  whole  evidence 
aforesaid,  if  believed  by  them,  to  fina  that  the  imprisonment  of 
the  plaintiff,  so  stated  in  the  evidence,  in  said  fort,  was  longer 
than  the  exigency  of  the  case  required ;  and  if  the  same  shall  be 
found  by  the  jury,  then  the  plaintiff' is  entitled  to  recover,  pro- 
vided the  jury  shall  further  find  that  the  prolongation  of  such 
imprisonment  was  the  result  of  malice  on  the  pari  of  the  de- 
fendant towards  the  plaintiff. 

^  If  the  jury  find,  from  the  whole  evidence,  that  the  plaintiff 
was  placed  in  the  said  fort  l^  order  of  the  defendant,  then  the 
defendant  was  bound  to  know  the  kind  of  treatment  to  which 
the  plaintiff  was  subjected  by  said  imprisonment ;  and  he  can- 
not be  presumed  ignorant  thereof,  especially  if  the  jury  find  that, 
during  said  imprisonment,  the  defendant  neglected  to  make  in- 
quiry into  the  condition  and  treatment  of  the  plaintiff. 

^  That,  upon  the  whole  evidence  aforesaid,  if  believed  by  the 
jury,  they  shall  find  that  the  defendant,  in  all  the  acts  complained 
of  by  the  plaintiff,  was  actuated  alpne  by  an  upright  intention 
to  maintain  the  discipline  of  his  command,  and  the  interests  of 
the  service  on  which  he  was  engaged,  then  the  plaintiff  is  not 
entitied  to  recover ;  but  if  the  jury  shall  find  that  said  acts,  or 
any  of  them,  proceeded  from,  or  were  a^ravated  by,  cruelty, 
malice,  and  oppression  towards  the  plaintm,  then  the  plaintiff  is 
entitied  to  recover. 

^^  Which  instructions,  and  each  and  every  of  them,  the  court 
refused  to  give ;  to  which  refusal  the  plaintiff  excepts,  and  this, 
his  exception,  is  signed  and  sealed  this  30th  November,  1849." 
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JSUvetUh  Bill  of  Exceptions. 

<'  Upon  the  farther  trial  of  this  cause,  the  plaintiff  prayed  the 
court  to  instruct  the  jury  that,  upon  tiie  whole  evidence  afore- 
said, if  believed  by  the  jury,  it  is  competent  for  them  to  find  a 
verdict  for  the  plaintiff,  and  to  assess  such  damages  as  they  shall 
think,  under  the  circumstances,  the  plaintiff  is  entitled  to  recover. 

"  Which  instructions  the  court  refused  to  ^nt ;  to  which  refu- 
sal the  plaintiff  excepts,  and  this,  his  exception,  is  signed,  sealed, 
and  enrolled,  this  30th  day  of  November,  1849." 

Upon  these  exceptions  the  case  came  up  to  this  court 

It  was  argued  by  Mr.  Addison  and  Mr.  May  for  the  plaintifT 
in  eiror,  and  by  Mr.  Bradley  for  the  defendant  in  eiror. 

The  counsel  for  the  plaintiff  in  error  made  the  following 
points: 

1.  That  there  is  evidence  in  this  case  of  ^  malice  and  oppres- 
sion "  in  the  act  of  the  plaintiff's  imprisonment,  both  bv  direet 
and  implied  proofs;  2  Oreenl.  Ev.  453;  3  How.  267,  291,  292; 
7  Id.  89;  4  Barn.  &  Cress.  255;  2  Starkie's  Ev.  (Metcalfs  ed.) 
904,  905;  3  Kent's  CJom.  181, 182, 183;  4  Serg.  &  Rawle,  423 ; 
1  Wend.  140 ;  2  Btarkie's  Rep.  388,  389 ;  Hueneford  v.  Horn,  2 
Carr.  &  Payne ;  3  Bing.  N.  C.  950. 

2.  That  even  if  the  act  of  imprisonment  was  free  of  malice, 
yet  there  is  evidence  of  ^'  malice,  cruelty,  and  oppression  "  in  the 
mode  and  circumstances  attending  the  said  impnsonment  Wall 
V.  Namara,  quoted  in  1  Term  Rep.  536,  537;  The  Six  Carpen- 
ters' Case,  1  Smith's  Selection  of  Leading  Cases,  Amer.  ed.  and 
the  cases  there  referred  to ;  Bradley  t;.  Davis,  2  Shepley,  44 ;  Mal- 
colm V.  Spoor,  12  Met  280 ;  Melville  v.  Brown,  15  Mass.  82 ; 
Jarratt  v.  Gwathmey,  5  Blackf.  239 ;  Lambert  v.  Hodgson,  1 
Bing.  317;  Fabrigas  v.  Mostyn,  1  Cowp.  161 ;  1  Chitty's  PL  539; 
Duncan  v.  Thwaite,  5  DowL  &  Ry.  462 ;  King  v.  Root,  4  Wend. 
137 ;  Dexter  v.  Spear,  4  Mason,  118. 

3.  That  on  the  evidence  in  the  case  the  qtto  animo  of  the  de- 
fendant was  a  question  of  fact  for  the  jury.  4  Burrow,  1971 ; 
Parks  v.  Ross,  11  How.362;  Turner  i;.  Walker,3  Gill  &  Johns.  386; 
Scott  V.  Lloyd,  9  Pet  418 ;  Greenleaf  v.  Brith,  9  Pet  292 ;  Ches. 
&  O.  Canal  Co.  v.  Knapp,  9  Pet  541 ;  Fergusson  v.  Tucker,  2 
H.  &.  G.  183 ;  Gray  v.  Crook,  12  G.  &  J.  236 ;  White  v.  Nich- 
ols et  al.  3  How.  26iS ;  MitcheU  v.  Jenkins,  5  Bam.  &  Adol.  593, 
594 ;  Baveiiga  v.  Maldntosh,  2  Barn.  &  Cress.  493 ;  Taylor  v. 
Willans,  2  Barn.  &  Ad.  845,  848 ;  Venafra  v.  Johnson.  10  Bing. 
301;  Panton  v.  Williams,  2  Adol.  &  Ellis,  632;  42  Bng.  Com. 
Law  Rep. ;  Turner  v.  Ambler,  10  Adol.  &  Ell.  252, 299 ;  Abbott 
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on  Ship.  179,  note,  5th  Am.  ed.  236 ;  United  States  v.  Ruggles,  5 
Mason,  192 ;  Magee  t;.  Ship  Moss,  Gilpin's  Bep.  21 ;  Belp  v.  The 
Maria^  1  Pet  Adm.  Rep.  86, 174  note,  175  note ;  Gilpin's  Rep.  32. 

4.  That  the  letter  of  Lieut  Emmons  was  not  admissible  in 
evidence.    1st  exception. 

5.  That  the  records  of  the  trials  by  court-martial  pf  Riley  a^d 
Ward  were  not  admissible  in  evidence.    2d  exception. 

6.  That  the  evidence  of  Lieut  Walker,  of  the  character  and 
conduct  of  Riley  and  Ward,  to  rebut  the  presumption  sought 
to  be  raised  by  their  conviction  by  court-martial,  was  admissible. 
3d  exception. 

7.  That  the  entries  in  the  log-book  of  the  punishment  of  Wea- 
ver with  sixteen  and  Waltham  with  eighteen  lashes,  without 
the  sentence  of  a  court-martial,  was  achnissible  to  rebut  the 
proof  offered  on  the  part  of  the  defendant,  that  thQ  discipline  of 
the  squadron  was  relaxed.    4th  exception. 

8.  That  the  evidence  that  the  defendant  claimed  to  hold  the 

Elaintiff  under  the  act  of  Congress  of  2d  March,  1837,  and  that 
e  refused  to  certify  that  he  detained  the  plaintiff  under  said 
law,  by  reason  whereof  the  plaintiff  was  deprived  of  the  addi- 
tional pay,  provided  for  by  said  act,  was  evidence  proper  to  b^ 
admitted  to  rebut  the  inference  of  absence  of  malice  sought  to 
be  raised  from  marks  of  favor  shown  to  the  plaintiff  by  l£e  de- 
fendant   5th  exception. 

9.  That  the  evidence  that  it  was  %he  custom  and  uniform  prac- 
tice to  confine  on  the  armed  ships  of  the  United  States,  in  a 
foreign  port,  all  merchant  seamen  of  the  United  States,  who 
might  there  deserve  such  confinenient  when  they  could  not  be 
confined  on  their  own  ship,  was  admissible  to  rebut  the  infer- 
ence of  a  knowledge  by  the  defendant,  that  the  native  fort  was 
a  proper  place  for  the  imprisonment  of  the  plaintiff,  sought  to  be 
established 'by  the  proof  that  merchant  seamen  were  confined  in 
said  fort  at  the  time  the  plaintiff  was  there  imprisoned. 

Mr.  Bradley^  for  the  defendant  in  error. 

The  substance  of  this  case  will  be  found  in  7  How.  98.  The 
evidence  is  varied  only  so  far  as  relates  to  the  evidence  of  a  cor- 
rupt motive  ir  the  defendant  in  ordering  the  imprisonment  com- 
plained of. 

The  facts  are  substantially  embraced  in  the  defendant's  prayer 
granted  by  the  court,  forming  plaintiff's  7th  exception.  This, 
taken  in  connection  with  the  9th  and  the  11th  bills,  will  present 
the  whole  case  to  the  court     They  cannot  well  be  abbreviated. 

The  first  sets  out  those  facts,  which  being  found  by  the  jury, 
constitute  probable  cause.  It  proceeds  on  the  hypothesis  that 
the  defendant  had  reason  to  believe,  and  did  believe,  in  the  exist- 
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If  he  did  so  believe,  a  case  arose  for  the  exercise  of  his  dis- 
cretion. If  in  the  exercise  of  that  discretion  he  did  no  more 
than  issue  a  conditional  order,  and  the  plaintiff  would  not  com- 
ply with  the  condition,  he  is  not  responsible  for  the  execation  of 
that  order,  provided  he  directed  no  more  than  the  ordinary  and 
usual  course  of  its  execution,  and  was  ignorant  in  fact  of  any 
excess  in  that  execution. 

That  malice  means  wilful  neglect,  omission  or  commission. 
And  unless  knowledge  was  brought  home  to  him  of  the  omis- 
sion of  some  inferior  officer  to  discharge  his  duty,  by  which  under 
the  pretended  execution  of  his  order  the  plaintiff  suffered,  the 
defendant  is  not  responsible. 

The  basis  of  the  whole  is  a  reasonable  belief  in  the  existence 
of  a  particular  state  of  facts — a  discretion  to  act  under  that 
belief,  and  a  resort  to  ordinary  means  to  execute  that  act 

The  plaintiff,  on  the  other  hand,  maintained,  that  if  the  case 
arose  for  the  exercise  of  his  discretion,  he  was  bound  to  see  to 
the  execution  of  his  order  in  detail,  and  was  responsible  for  any 
injury  which  arose  in  the  course  of  such  execution ;  that  is  to 
say,  if  there  was  probable  cause,  malice  alone  was  sufficient  to 
enable  him  to  recover. 

And  again :  the  plaintiff  so  framed  his  prayers  as  to  submit 
the  whole  question  of  probable  cause  to  the  jury. 

The  defendant  will  rely  on  the  case  in  7  Howard,  and  on  the 
cases  cited  by  the  plaintiff  in  error,  and  endeavor  to  show  that 
there  is  no  error  in  any  one  ruling,  to  which  the  plaintiff  has  ex- 
cepted. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the  court 
*  This  case  was  before  the  court  on  a  former  occasion,  and  is 
fully  reported  in  7  How.  89.  The  present  defendant  in  error 
was  then  the  plaintiff,  and  the  judgment  of  the  Circuit  Court 
was  reversed,  and  a  venire  de  novo  awarded,  the  new  trial  to  be 
governed  by  the  principles  decided  by  this  court  Upon  the 
trial  under  the  mandate  the  judgment  was  in  favor  of  the  pre- 
sent defendant,  and  the  plaintiff  tiiereupon  brought  this  writ  of 
error.  The  testimony,  so  far  as  the  questions  of  law  upon  the 
merits  are  concerned,  is  substantially  the  same  with  that  offered 
at  the  former  trial 

The  case,  as  it  now  comes  before  the  court,  is  somewhat  con* 
fused  by  the  number  of  instructions  asked  for  by  the  counsel  for 
the  different  parties,  and  which  are  merely  given  or  refused, 
without  any  explanatory  instructions  by  the  court  itself.  This 
mode  of  proceeding  complicates  the  case  and  makes  it  difficult 
to  understand,  from  the  exceptions,  what  principle  of  law  the 
Circuit  Court  intended  to  decide. 

34* 
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,Bat  it  would  seem,  from  the  various  instraetions  moved  for 
by  counsel  and  given  or  refused,  that  the  court  likened  the  case 
to  a  suit  for  a  malicious  prosecution,  and  supposed  it  was  to  be 

Sbvemed  by  the  same  principles.  And  if  the  Circuit  Court  un- 
erstood  the  opinion  of  this  court  to  be  placed  on  that  ground, 
they  were  evidently  mistaken.  For  by  referring  to  the  report  of 
the  case,  in  page  130,  it  will  be  seen  that, the  court  said,  in 
express  terms,  ^  that  for  acts  beyond  his  jurisdiction,  or  attended 
with  circumstances  of  excessive  severi^,  arising  from  ill-will  or 
a  depraved  disposition,  or  vindictive  deling,  he  can  daim  no 
exemption.'' 

The  case  has  no  analogy  to  a  suit  for  a  malicious  prosecution. 
That  action  will  lie  only  in  cases  where  a  legal  prosecution  has 
been  carried  on  without  k  probable^cause.  Johnston  v.  Sutton, 
1  D.  &  K  524.  The  action  was  originally  applied  to  criminal 
proceedings ;  to  cases  where  a  party  had  maliciously,  and  with- 
out probable  cause,  procured  the  plaintiff  to  be  indicted  or 
arrested  for  an  offence  of  which  he  was  not  guilty.  In  cases  of 
that  kind,  where  the  facts  are  admitted,  or  found  by  the  jury,  the 
court,  and  not  the  jury,  decide  whether  there  was  probable  cause 
or  not  for  the  prosecution ;  and  if  there  was  probable  cause,  an 
action  for  malicious  prosecution  will  not  lie,  although  the  party 
who  procured  the  arrest  or  indictment  was  actuated  by  malicious 
motives.  And  the  reason  for  the  rule,  as  stated  by  !blackstone, 
3  Com.  126,  is  ^  that  it  would  be  a  very  great  discouragement 
to  public  justice  if  prosecutors,  who  had  a  tolerable  ground  of 
suspicion,  were  liable  to  be  sued  at  law  whenever  their  indict- 
ments miscarried."  The  action  has  been  extended  to  civil  as 
well  as  criminal  cases  where  legal  process  has  been  maliciously 
used  against  another  without  probable  cause.  But  the  action 
for  a  malicious  prosecution  is  the  onlv  one  in  which  the  party  is 
not  liable,  although  he  acts  from  malicious  motives,  and  has  in- 
flicted unmerited  injury  upon  another.  The  rule  is  not  of  a 
character  to  recommend  it  to  favor ;  nor  to  induce  a  court  of 
justice  to  extend  it  beyond  the  limits  to  which  it  has  heretofore 
been  confined.  And  this  is  not  an  action  for  a  malicious  prose- 
cution ;  but  for  an  assault  and  false  imprisonment  And  whether 
the  acts  charged  were  done  or  not,  and  what  motives  actuated 
the  d^endant,  are  questions  of  fact  exclusively  for  the  jury ;  and 
probable  cause  or  not  is  of  no  further  importance  than  as  evi- 
dence to  be  weighed  by  them  in  connection  with  all  tl^e  other 
evidence  in  the  case,  in  determining  whether  the  defendant  acted 
from  a  sense  of  duty  or  from  ill-will  to  the  plaintiff. 

It  is  an  action  by  a  marine  against  his  commanding  officer, 
for  punishment  inflicted  upon  him  for  refusing  to  do  duty,  in  a 
foreign  port^  upon  the  ground  that  the  time  of  hia  enlistment 
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had  expired,  and  that  he  was  entitled  to  his  discharge.  The 
case  is  one  of  much  delicacy  and  importance  as  regards  our  na- 
val service.  For  it  is  essential  to  its  security  and  efficiency  that 
the  authority  and  command  confided  to  the  officer,  when  it  has 
been  exercised  from  proper  motives,  should  be  firmly  supported 
in  the  courts  of  iustice,  as  well  as  on  shipboard.  And  if  it  is 
not,  the  flag  of  the  United  States  would  soon  be  dishonored  in 
every  sea.  But  at  the  same  time  it  must  be  borne  in  mind  that 
the  nation  would  be  equally  dishonored,  if  it  permitted  the  hum- 
blest  individual  in  its  service  to  be  oppressed  and  injured  by  his 
commanding  officer,  from  malice  or  ill-will,  or  the  wantonness 
of  power,  without  giving  him  redress  in  the  courts  of  justice. 

At  the  time  these  events  happened  Captain  Wilkes  was  in  a 
distant  sea,  charged  with  the  execution  of  a  ^igh  public  duty. 
He  was  bound,  by  all  lawful  means  in  his  power,  to  preserve  the 
strength  and  efficiency  of  the  squadron  intrusted  to  his  care, 
and  was  equally  bound  to  respect  the  rights  of  every  individual 
under  his  command.  It  is  hardly  necessaiy  to  inquire  whether 
the  plaintilTwas  or  was  not  entitled  to  his  discharge  at  the  time 
he  demanded  it  It  is,  however,  very  clear  that  he  was  not 
But  to  guard  against  a  misconstruction  of  this  opinion,  it  is 
proper  to  say  that  the  right  to  determine  the  question  was,  for 
the  time  being,  in  Captain  Wilkes.  In  his  position  as  com- 
mander, the  law  not  only  conferred  upon  him  this  power,  but 
made  it  his  duty  to  exercise  it  If,  in  his  judgment,  the  plain* 
tift*  was  entitled  to  his  discharge,  it  was  his  duty  to  give  it,  even 
if  it  was  inconvenient  to  weaken  the  force  he  commanded.  But 
'  he  believed  he  was  not  entitled,  it  was  his  duty  to  detain  him 

the  service.  Captain  Wilkes  might  err  in  his  decision.  But 
lat  decision,  for  the  time  being,  was  final  and  conclusive ;  and 
It  was  the  duty  of  the  plaintiff  to  submit  to  it,  as  the  judgment 
bf  the  tribunal  which  he  was  bound  by  law  to  obey ;  and  for 
my  error  of  judgment  in  this  respect,  no  action  would  lie 
kgainst  the  defendant 

Nor  did  the  belief  of  the  plaintiff  as  to  his  rights,  furnish  any 
justification  for  his  disobedience  to  orders.  For  there  would  be 
an  end  of  all  discipline  if  the  seamen  and  marines  on  board  a 
ship  of  war,  on  a  distant  service,  were  permitted  to  act  upon 
their  own  opinion  of  their  rights,  and  to  throw  off  the  authority 
of  .the  commander  whenever  they  supposed  it  to  be  unlawfully 
exercised.  And  whether  the  plaintift  was  legally  entitled  to  his 
discharge  or  not,  his  disobedience,  when  the  question  had  been 
decided  against  him  by  the  proper  tribunal,  was  an  act  of  in- 
subordination for  which  he  was  liable  to  punishment. 

So,  too,  as  regards  the  degree  of  punishment  to  which  he  was 
subjected.    It  was  the  duty  of  Captain  Wilkes  to  maintain 
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proper  discipline  and  order  amonff  the  officer^  and  men  nnder 
iliB  command,  and  if  a  spirit  of  £sobedience  and  inaubordina- 
tion  manifested  itself  in  tne  squadron,  he  was  bound  to  suppress 
it;  and  he  might  use  severe  measures  for  that  purpose,  if  he 
deemed  such  measures  necessary.  And  if,  in  his  judgment,  the 
continued  refusal  of  the  plaintin  to  do  duty  made  it  proper  to 
confine  him  on  shore,  rather  than  on  sfalpboaid,  in  order  to  re- 
duce him  to  obedience, — or  necessary  as  an  example  to  deter 
others  from  a  like  offence,  he  was  justified  in  so  doing;  and 
while  he  acted  honestly  and  from  a  sense  of  duty,  and  with  a 
single  eye  to  the  welfare  of  the  service  in  which  he  was  engaged, 
the  law  protects  him.  He  is  not  liable  to  an  action  for  a  mere 
eiror  in  judmient,  even  if  the  jury  suppose  that  milder  mea- 
sures would  nave  accomplished  his  object 

But,  on  the  other  hand,  he  was  e^tudly  bound  to  respect  and 
protect  the  rights  of  those  under  his  command,  and  to  cause 
them  to  be  respected  bv  others ;  to  watch  over  their  health  and 
comfort;  and,  above  all,  never  to  inflict  any  severer  or  harsher 
punishment  than  he,  at  the  time,  conscientiously  believed  to  be 
necessaiy  to  maintain  discipline  and  due  subordination  in  his 
ships.  The  almost  despotic  powers  with  which  the  law  clothes 
him,  for  tb  3  time,  and  which  are  absolutely  necessary  for  the 
safety  and  efficiency  of  the  ship,  make  it  more  especially  his 
duty  not  to  abuse  it  And  if,  from  malice  to  an  individual,  or 
vindictive  feeling,  or  a  disposition  to  oppress,  he  inflicted  punish- 
ment beyond  that  which,  in  his  sober  judgment,  he  would  have 
thought  necessary,  he  is  liable  to  this  action. 

This  is  not  a  case  where  the  punishment  alleged  to  have 
been  inflicted  was  forbidden  by  law,  or  beyond  the  power  which 
the  law  confided  to  him.  For,  in  such  a  case  he  would  be  liable 
whatever  were  his  motives.  But  the  fact  to  be  ascertained  in 
this  case  is  whether,  in  the  exercise  of  that  discretion  and  judg- 
ment with  which  the  law  clothed  him  for  the  time,  and  which 
is  in  the  nature  of  judicial  discretion,  he  acted  fr^m  improper 
feelings,  and  abu^d  the  power  confided  to  him  to  the  injury  of 
the  f  laintifll 

The  case,  therefore,  turns  upon  the  motive  which  induced 
Captain  Wilkes  to  inflict  the  punishments  complained  of.  And 
this  question  is  one  exclusively  for  the  jury,  to  be  decided  by 
them  upon  the  whole  testimony.  And  the  rale  of  law  by  which 
they  must  be  governed  in  making  up  their  verdict  is  contedned 
in  a  single  proposition.     It  is  this : 

If  they  believe,  from  the  whole  testimony,  that  the  defendant, 
in  all  the  acts  complained  of,  was  actuated  alone  by  an  upright  in- 
tention to  maintain  the  discipline  of  his  command  and  the  interest 
o£  the  service  in  which  he  was  engaged,  then  the  plaintiff  is  not 
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entitled  to  recover.  But,  if  they  find  that  the  punishment  o(l 
the  plaintiff  was  in  any  manner  or  in  any  degree  increased  or 
aggravated  by  maUce  or  a  vindictive  feeling  towards  him  on  the 
part  of  Captain  Wilkes,  or  by  a  disposition  to  oppress  him,  then 
the  plaintiff  is  entitled  to  recover. 

And,  in  deciding  this  question,  they  are  to  take  into  consider- 
ation the  service  in  which  Captain  Wilkes  was  engaged ;  the 
place  where  these  transactions  happened ;  the  condition  of  the 
vessels  under  his  command ;  the  spirit  and  temper  of  the  ma- 
rines and  seamen,  as  he  understood  it  to  be,  in  his  own  vessel 
and  the  other  vessels  of  the  squadron,  gathering  his  knowledge 
from  his  own  observation  as  well  as  the  information  of  others ; 
also  the  nature  and  character  of  the  voyage  yet  before  him,  and 
which  it  was  his  duty,  if  possible,  to  accomplish ;  and  how  far 
the  conduct  and  example  of  the  plaintiff  might,  in  the  judgment 
of  the  defendant,  .be  calculated  to  embarrass  or  frustrate  it  alto- 
gether, unless  he  was  reduced  to  obedience.  And  further,  that, 
under  the  order  to  imprison  him  in  the  fort,  if  the  jury  believe  it 
to  be  truly  stated  in  the  defendant's  testimony,  the  plaintiff  was 
left  at  liberty  to  relieve  himself  from  confinement  at  any  mo- 
ment by  returning  to  his  duty. 

But,  on  the  other  hand,  the  jury  must  likewise  take  into  con- 
sideration the  different  punishments  he  received;  his  confine- 
ment in  the  fort  on  shore ;  the  situation  and  condition  of  the 
place ;  the  character  of  the  persons  by  whose  authority  it  was 
governed;  his  food;  his  clothing  and  general. treatment;  and 
whether  Captain  Wilkes,  through  proper  officers,  inquired  into 
his  treatment  and  condition  during  the  time  of  his  confinement 
For,  certainly,  when,  from  whatever  motives  he  had  placed  him 
out  of  the  protection  which  the  ordinary  place  of  confinement 
on  shipboard  afforded,  in  a  prison  belonging  to  and  under  the 
control  of  an  uncivilized  people,  it  was  his  duty,  through  proper 
and  trustworthy  officers,  to  inquire  into  his  situation  and  treat- 
ment, and  to  see  that  it  was  not  cruel  or  barbarous  in  any  re- 
spect ;  and  that  he  did  not  suffer  for  the  want  of  those  necessa- 
ries which  the  himianity  of  civilized  countries  always  provides 
ev6n  for  the  hardened  offender.  ,...""' 

As  to  tbe-question?  of  evidence,  we  ^^fj^i^e  letter  of  Mr 
Emmons,  with  the  papers  attacM'tSli;^  mentioned  in  the  first 
exception,  was  properly  admitted,  since  it  was  calculated  to 
make  an  impression  on  the  mind  of  Captain  Wilkes  as  to  the 
temper  and  disposition  of  the  marines  in  one  6f  the  vessels  com- 
posing the  squadron. 

But  the  proceedings  of  the  courta-martial,  mentioned  in  the 
second  exception  in  the  cases  of  Ward  and  Riley,  ought  not  to 
have  been  received.     For  some  of  the  offences  with  whichthey 
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were  charged  were  committed  a  long  time  before  the  refusal  of 
the  plaintiff  to  do  duty,  and  were  not,  therefore,  any  evidence  of 
a  spirit  existing  at  that  time.  And  when  the  testunony  in  this 
exception  is  rejected,  that  oflTered  by  the  plaintiff  in  tiie  third 
exception  to  rebut  it,  will  also  be  inadmissible,  although  it  would 
be  legal  and  admissible  if  the  proceedings  of  the  courts-martial 
could  be  legally  received.  But  the  evidence  stated  in  both  of 
these  excepuons  ought  to  have  been  refused. 

The  evidence  stated  in  the  fourth  exception,  as  to  the  punish- 
meiit  of  Weaver  and  Waltham,  was  properly  rejected,  as  it  can 
have  no  application  to  the  matter  in  issue. 

The  opinion  in  the  fifth  exception  is  also  correct.  For,  it 
appears  from  record,  that  Captain  Wilkes  claimed  the  right  to 
detain  the  plaintiff  in  service  during  the  cruise,  under  the  con- 
tract  made  by  the  plaintiff  with  Commodore  Jones,  in  October, 
1837,  and  not  under  the  act  of  March  2, 1837.  He  could  not, 
therefore,  certify  that  he  had  detained  him  under  that  act. 
But  the  testimony  offered  by  the  plaintiff  in  the  sixth  excep- 
.  tion  ought  to  have  been  received.  For,  after  the  defendant  had 
offered  testimony  to  show  that  American  seamen  were  confined 
in  the  fort  at  the  time  the  plaintiff  was  imprisoned  there,  the 
plaintiff  had  a  right  to  show  that  it  was  not  the  usual  place  of 
confinement,  and  that  refractory  seamen,  who  could  not.be  safely 
confined  on  board  their  own  vessels,  were  uniformly  or  generally 
confined  on  board  American  ships  of  war.  The  testimony  on 
the  part  of  the  defendant  was  admissible,  to  show  that  he  was 
not  actuated  by  vindictive  feelings  in  imprisoning  the  plaintiff 
in  the  fort,  and  that  offered  by  £e  plaintiff  to  rebut  it,  and  to 
show  the  contrary.  But  neither  was  admissible  for  any  btiier 
purpose.  And  it  is  for  the  jury  to  consider  what  degree  of 
weight,  if  any,  the  testimony  on  either  side  mentioned  in  this 
exception  is  entitied  to,  in  deciding  upori  the  motives  of  Cap- 
tain Wilkes,  taking  it  in  connection  with  all  the  evidence  in  the 
case. 

These  six  exceptions  are  the  only  ones  which  relate  to  ques- 
tions o(  evidence*     The  rest  of  them  apply  to  the  merits  of  the 
^xn>,o   j^d  ffy  ^^  principles  of  law  by  which  it  la   governed^ 
i€b«)*^uiLj0al5££*-  •- — <*  Already  expressed  the  opinion  of  thp  ofsv^ 
Upon  thesrv75Tiav!r^--<"&^^^^  eH«u  pafucaiajf  ina^c- 

without  deeming  it  gMffZtoxiht,  in  our  judynent,  to  be  affirmed 
tion  given  or  refused,  *^  alteadv  sai<l»  that  tiiere  is  but  a  ttinrie 
or  reversed.     We  i^v;^.  ^^e  instra^^?  P'Tl'  a^^*  ^Pon  Sie 
question  of  law  and  t^^^Jons  h^^^'^^^'f^^'^^  judgment 
grounds  and  for  the    ^^tist  be  r^^ewed  and  a  venire  d?  novo 
of  the  CmnzitCoiiii?    ^ 
awarded 
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Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record,  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Columbia,  holden  in  and  for  the  County  of  Wash- 
ington, and  was  argued  by  counsel.  On  consideration  whereof, 
it  is  now  here  ordered  and  adjudged  by  this  court,  that  the 
judgment  of  the  said  Circuit  Court  in  this  cause  be,  and  the 
same  is  hereby,  reversed  with  costs,  and  that  this  cause  be,  and 
the  same  is  hereby,  remanded  to  the  said  Circuit  Court,  with 
directions  to  award  a  venire  facias  de  novo. 


JbSSE    SliBAB,    LATE    HlOH    SHERIFF  OF    HeNRICO    CoUNTT,   AND 

AS  SUCH,  Aj>ministrator  de  bonis  non  of  Albert  Seekabcp, 

DECEASED,    APPELLANT,  V.   lULIA  M?CoULL,  WiDOW    OF    NeIL 

M'Coull,  Charles  L.  IVFCoull,  Administrator  de  bonis 
NON  OF  Neil  M'Coull,  and  the  said  Charles  L.  M'Coull, 
Mary  P.,  Julia  L.,  and  John  James  M'Coull,  Heirs  op  Neil 
M'Coull,  William  Selden,  and  Edmund  Christian,  Mar- 
shal OF  the  Eastern  District  of  Virginia  et  al. 

Prior  to  the  BeTiaed  Code  of  Yirginia  in  1819  the  lien  created  upon  land  hy  a  jadg- 
ment  was  the  same  as  in  England.  In  both  countries  the  following  rales  pre- 
Tailed: 

1.  That  the  lien  of  the  jadgment  rosolted  entirely  from  the  riffht  of  the  plaintiff  to 
sue  out  an  efe^'if,  and  charge  the  goods  and  the  moiety  of  the  lands  of  the  debtor. 

2.  That  tiie  election  so  to  charge  them  by  an  degit  execatod,  dischaiges  from  liability 
the  body  of  the  defendant  and  the  remaining  moiety  of  the  lands. 

3.  That  the  oopios  ad  acOisJimendum  executed,  is,  pro  tonto,  a  satisfaction  of  the  jndff- 
ment  which  releases  proprio  vioore  any  prerious  lien  upon  the  lands,  and  inhibits  lul 
recourse  against  the  goods  and  chattels  or  lands  of  the  debtor,  with  the  exceptions 
of  tiie  instances  of  death  whilst  chaiged  in  execntioni  or  of  an  escape  from  prison, 
or  a  rescae. 

A  discharge  nnder  the  act  of  Congress  for  the  relief  of  pwsons  imprispned  for  debt 
(9  Stat  at  Laige,  4,  sec  2,)  did  not  restore  the  lien  onginally  created  by  the  judg- 
ment, and  waired  by  issuing  a  oa.  sa. 

In  1819  the  State  of  viiginia  rerised  her  code.  By  a  part  which  went  hito  operation 
on  the  1st  January,  1820,  it  was  enacted  that,  thereafter,  tiie  issuance  of  a  oa.  so. 
should  constitute  a  lien  upon  lands. 

But  as  it  did  not  relate  to  past  liens,  the  purchaser  of  a  lien  created  nnder  die  Revised 
Code  had  a  good  title  wnen  compared  with  a  claimant  under  the  lien  whidi  existed 
in  1817,  but  which  had  been  waived  by  issning  a  e^w  ad  tatujadendum. 

After  a  case  had  been  aigued  and  was  under  advisement,  a  motion  to  permit  the  com- 
plainant to  file  a  further  bill  by  way  of  supplement  and  amendment,  which  would 
nave  made  an  essential  change  in  the  character  and  objects  of  the  cause,  was  pro- 
perly oveiTuled  in  the  Circuit  Court 

This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Virginia 
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The  facts  in  the  case  are  fully  set  forth  in  the  opinion  of  the 
court 

It  was  argued  by  Mr.  Johnson^  for  the  appellant,  and  Mr.  Robin- 
MOHy  for  the  appeUee, 

Mr.  Johnson  said,  that  prior  to  1819,  the  right  to  issue  an  exe- 
cution was  governed  by  the  law  of  1748 ;  but  in  1819  the  Revised 
Code  directed  that  a  capias  ad  scUisfaciendum  created  a  lien  upon 
land  from  its  date.  Before  that,  the  law  was  the  same  as  in 
England.  The  decree  below  rests  upon  the  principle  that  the 
lien  is  destroyed  by  a  <:a^.sa.  But  it  is  not  so  where  the  debtor 
dies  iA  custody  or  escapes.  •  The  reason  is,  that  if  the  debtor  is 
taken  from  prison  by  a  cause  over  v/hich  the  creditor  has  no 
control,  then  the  creditor  does  not  suffer,  but  may  resort  to  ano- 
ther execution. 

If  then  he  is  discharged  by  an  act  of  Consress,  the  same  rea- 
son operates,  and  the  creditor  should  not  lose  his  lien.  The 
second  section  of  the  act  (2  Stat  at  Large,  4,  sec  2,)  expressly 
says  that  the  judgment  shall  remain  and  be  in  full  force.  Note 
68  Williams's  Saunders,  where  the  cases  are  collected.  2  Leigh, 
257 ;  4  Id  425.  These  cases  say  that  the  English  rule  is  the 
Virginia  rule. 

The  point  made  by  Mr.  Bobinsorii  upon  which  the  decision 
turned,  was  the  following : 

Under  the  judicial  act  of  1789,  sect  14,  (1  Story's  Laws 
U.  S.  69,)  as  exppunded  in  Wayman  v.  Southard,  10  Wheat  24, 
the  courts  of  the  United  States  have  power  to  issue  writs  of  ex- 
ecution on  their  judgments;  and  under  the  process  acts  of  1789 
and  1792,  (1  Story's  Laws  U.  S.  67,  257,)  the  forms  of  execu- 
tions and  the  forms  and  modes  of  proceeding  in  suits  at  com- 
mon law,  including  (according  to  the  decisions  in  Wayman  t?. 
Southard,  10  Wheat  32,  and  Duncan  v.  Darst,  et  aL  1  How.  306,) 
the  conduct  of  the  officer  in  the  execution  of  the  process,  whe- 
ther mesne  or  final,  and  all  the  regulations  and  steps  incident  to 
it  from  its  commencement  to  its  termination,  are  to  conform  to 
the  law  of  the  State  as  it  existed  in  September,  1789,  so  far  as 
that  law  can  be  made  to  apply. 

TJ>ie  Virginia  act  of  1748,  concerning  executions,  (5  Hen. 
Stat  626,)  which  as,t6  this  matter  was  the  law  of  the  State  in 
1789,  recognizing  that  persons  recovering-  judgments,  may,  at 
their  election,  prosecute  writs  of  fieri  facias^  elegit^  and  capias  ad 
saHsfaciendum  for  taking  the  goods,  lands  or  body,  and  prescrib- 
ing the  fcMtai  of  a  writ  of  elegit  as  well  as  of  other  writs,  it  is 
not  controverted  that  Seekamp's  administrator  might  in  thq  first 
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instance  have  sued  out  an  elegUj  and  according  to  the  terms  and 
effect  of  that  writ,  have  extended  a  moiety  of  all  the  lands  of 
which  AFCk)!!!!  was  seized  at  the  date  of  the  judgment,  or  at 
any  time  after.  But  having  made  his  election  to  take  out  a  ca. 
so.  in  the  first  instance,  (as  he  had  a  right  to  do  both  under  the 
Virginia  act  and  the  proviso  to  the  process  acts,)  and  having 
pursued  the  cct.  ^o.,  we  insist —  That  the  plaintiff  has  no  longer 
the  capacity  to  sue  out  an  elegitj  and  no  longer  a  lien  from  the 
date  of  his  judgment  on  a  moiety  of  the  real  estate  of  M'Coull, 
or  any  part  thereof.  3  Bac.  Abr.  393,  394,  of  Lond.  ed.  of 
1832 ;  2  Wms.  Saund.  68  b;  Shaw  v.  Cutteris,  Cro.  Eliz.  850; 
Williams  v.  Cutteris,  Cro.  Jac.  136 ;  Id.  143;  Foster  v.  Jackson, 
Hob.  59,  (which  three  cases  were  decided  after  Blumfield's  case, 
5  Rep.  174) ;  Lord  Ellesmere's  Observations  on  Coke,  p.  18 ;  Stat, 
of  21  Jac. ;  Burnaby's  case,  1  Str.  663 ;  Ez  parte  Warder,  3 
Brown's  Ch.  Hep.  191 ;  Ez  parte  Cater,  3  Brown's  Ch.  Rep.  216 ; 
Ez  parte  Knowell,  13  Ves.  193 ;  5  Hen.  Stat  p.  531,  sects.  3, 4, 5, 
6,  7,  8,  9 ;  Id.  p.  539,  sects.  27,  28 ;  Willson  v.  Jackson,  5  Leigb, 
102 ;  8  Hen.  Stat  p.  329,  sect  8, 9  ;  Bullock  v.  Irvine's  Adm'rs, 
Munf.  450 ;  Shirley  v.  Long,  6  Rand.  735 ;  1  Rev.  Code  of  1819, 
p.  528,  sect  10 ;  Jackson  v.  Heiskell,  1  Leigh,  267,  260, 261,  275, 
276 ;  Foreman  v.  Loyd,  2  Leigh,  284, 296, 298 ;  Beverly  v.  Brooke, 
2  Leigh,  445;  2  Tuck.  Com.  345,  358, 373;  Roge^  &c  v.  Mar- 
bhall,  4  Leigh,  425,  431,  432,  435;  Leake  v.  Ferguson,  2  Gratt 
432;  1  Lomax's  Dig.  302;  Beers  v.  Houghton,  9  Peters,  362; 
Duncan  v.  Darst,  &c.  1  How.  309;  1  Story's  ha^s  ^-  8. 
716;  Bank  of  U.  S.  v.  Weisiger,  10  Pet  353;  United  States 
r.  Stansbu^,  &a  1  Pet  573;  Tayloe  v.  Thomson,  5  Pet 
367,  368,  369 ;  United  States  v.  Morrison,  4  Pet  124.  Hay- 
ling  V.  Mullhall,  2  W.  Bl.  1235  ;  Eng.  Insolvent  Act  of  7  Geo. 
4,  ch.  57,  sect  61,  Evans's  Stat  p.  193,  IL ;  Collins  v.  Ben- 
ton,  2  Man.  &  Grang.  861;  40  Eng.  Com.  Law  Rep.  663; 
Freeman  v.  Ruston,  4  DalL  214,  Jackson  v.  Benedick,  13  Johns. 
533. 

Mr.  Justice  DANIEL  delivered  the  opinion  of  the  court 
This  is  an  apr^al  from  a,  decree  of  the  Circuit  Court  of  the 
United  States  from  the  Eastern  District  of  Virginia,  dismissing 
the  biU  of  file  appellant  who  was  plaintiff  in  that  court 

On  the  3d  of  December,  1814,  Seekamp's  administrators  reco- 
vered a  judgment  in  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Virginia,  against  Neill  M'Coull,  for  $5,688 
damages  and  costs,  in  February,  1817,  this  judgment  was 
affirmed  with  costs,  and  damages  at  the  rate  of  six  per  centum,  for 
which  the  Circuit  Court  gave  judgment  accordingly,  in  May, 
1817  when  the  mandate  was 


410  SUPREME   COUBT. 

• • i 

Sneftd  o.  M'Conll  at  »!. 

On  the  judgment  B,ea.  so.  issued  the  29th  of  July,  1817,  whidi 
was  returned  executed  upon  M'Conll,  and  a  bond  taken,  wilh 
condition  that  be  should  remain  within  the  bounds  of  the  Supe- 
rior Court  of  Henrico  county.  This  admission  to  the  jail  limits 
seems  to  have  been  under  the  act  of  Congress  of  January,  6, 
1800,  (2  Stat  at  Lam^  4,)  expounded  m  United  States  v. 
Knight,  14  Pet  316.  See  13  Hen.  Stat  p.  373,  sect  37,  and 
1  Rev.  Code  of  1819,  p.  535,  sect  30. 

In  what  way  M'Conll  got  back  into  the  custody  of  the  mar- 
shal does  not  clearly  appear;  and  perhaps  it  is  not  matcriaL 
He  seems  while  imprisoned  to  have  petitioned  to  have  adminis- 
tered to  him  the  oath  prescribed  by  the  act  of  Congress,  for  the 
relief  of  persons  imprisoned  for  debt  The  oath  was  admims- 
tered  on  the  18th  of  July,  1821,  and  M'Conll  then  discharged 
from  his  imprisonment  on  this  judgment 

Although  this  proceeding  was  under  the  act  of  Congress, 
which  has  no  provision  requiring  a  conveyance  from  the  debtor, 
a  deed  seems  to  have  been  exeouted  by  M'Cpull,  under  the  idea 
that  the  State  law  in  1  Sev.  Code  of  1819,  p.  537,  was  in  some 
way  to  be  applied  to  the  case.  The  deed  is  to  John  Pegram,  then 
marshal  of  the  Eastern  District  of  Virginia,  and  conveys  to  him 
and  his  successors  in  office,  to  be  disposed  ot  according  to  law, 
such  interest  as  M'Conll,  on  the  day  of  his  discharge,  had  in  any 
lands  or  other  property ;  statine,  however,  on  the  face  of  the 
deed,  that  all  the  property  had  theretofore  been  conveyed  by 
deeds  of  record. 

It  api^an  that  on  the  20th  of  September,  1812,  a  tract 
of  land  in  Henrico,  known  by  the  name  of  JMbiion  Hill,  was 
conveyed  by  Walter  Shelton,  as  commissioner,  to  M'Conll, 
and  by  M'CouU  to  John  ParkhiU  as  trustee,  to  secure  the 
purchase-monev.  M'CoviU  paid  to  Shelton  the  money  secured 
W  this  deed  of  trust,  but  f«uled  to  set  a  deed  of  release  from 
ParkhilL 

Between  June,  1814,  and  December,  1817,  M'Conll  sold,  and 
by  deeds  of  bargain  and  saio  conveyed,  to  individuals,  certain 
lots  which  were  part  of  the  MariOR  Hill  tract 

M'CouU  died  mtestate,  leaving  a  wVdow,  JviUa,  and  five  child- 
ren, to  wit :  Ann,  Charles  L.)  Mary  P.,  JuUa  L.,  and  John  J., 
the  three  last  of  whom  were  infants  when  this  suit  was 
brought 

On  the  19th  of  February,  1829,  by  an  agreement  under  seal, 
the  widow  and  two  eldest  children  of  M'Coull,  in  consideration 
of  $1,000,  transferred  and  surrendered  to  William  Selden,  a  cer* 
tain  part  of  the  Marion  Hill  tract;  it  being  aereed  that  if  they 
should  within  six  years  make  to  Selden  a  ^ood  title,  he  should  in 
addition  pay  to  them,  or  their  order,  $20  for  each  acre  to  which 
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such  good  title  should  be  made,  and  if  within  the  six  years  they 
should  not  make  him  a  good  title,  then  they  were  to  surrender 
all.  right  of  property  as  weU  as  possession. 

On  the  14th  of  September,  1829,  a  deed  of  release  was  made 
from  Parkhill  and  Shelton,  (the  parties  to  the  deed  of  trast  pf 
the  20th  of  September,  1812,)  to  Selden,  which,  after  reciting 
Selden's  purchase  of  part  of  the  Marion  Hill  tract,  (supposed  to 
be  of  100  acres,)  and  the  desire  of  the  widow  and  heirs  that  a 
deed  of  release  should  be  executed  to  Selden  for  that  part,  con- 
tains a  full  release  of  the  legal  title  from  Parkhill  to  Selden. 

About  14  years  after,  M'Coull  was  discharged  as  an  insolvent, 
to  wit:  in  May,  1835,  Seekamp's  administrators  filed  their  ori- 
ginal bill,  claiming  that  by  their  judgment  they  acquired  a  lien 
upon  the  lands  of  M'Coull;  alleging  that  of  the  land  purchased 
from  Shelton  a  considerable  portion  remained  in  M'CouU's 
possession  unsold  at  the  date  of  the  deed  to  Pegram,  ^  which  by 
the  provisions  of  the  said  deed  was  subjected  to  the  pavment 
of  th6  said  judgment ; "  charging  that  Selden  purchasea  with 
knowledge  of  the  said  judgment  and  of  the  deed  to  Pegram, 
given  to  secure  it;  that  Selden  knowing  from  the  situation  of 
the  affairs  of  M'Coull,  and  the  lien  of  the  plaintiffs,  that  no  good 
title  could  be  made  him  by  the  widow  and  heirs  of  M'Coull,  did 
in  fact  pay  them  a  very  trivial  consideration  for  the  said  100 
acres,  compared  with  the  full  value  thereof;  and  claiming*  that 
they  have  a  valid  subsisting  lien  upon  the  said  100  acres,  and 
that  the  same  should  be  applied  in  satisfaction  of  their  judg- 
ment. 

The  bill  also  mentions  certain  lands  sold  and  conveyed  by 
Bartlett  Still  to  M'Coull,  states  that  these  lands  remained  in 
M'Coull's  possession  till  his  death,  and  claims  that  they  are 
liable  under  the  deed  to  Pegram  to  satisfy  said  judgment. 

The  plaintiffs  further  claim  that  they  have  a  right  to  subject 
all  the  other  lands  and  property  conveyed  in  said  deed  executed 
for  their  benefit,  to  the  satisfaction  of  said  judgment  in  what- 
ever hands  they  may  be  found,  as  said  deed  operated  to  bind 
the  property  thereby  conveyed,  from  the  date  of  its  admission 
to  record. 

The  bill  makes  defendants,  the  widow,  heirs  and  administra- 
tors  of  M'Coull,  William  Selden,  and  Edmund  Christian,  the 
successors  (as  marshal)  of  John  Pegram,  and  besides  asking  cer- 
tain discoveries,  prays  the  court  to  decree  a  sale  of  the  said  100 
acres  of  land  conveyed  Selden,  and  the  two  parcels  conveyed  by 
Stiil  to  M'Coull,  and  whatever  land  or  other  property,  subject 
to  the  debt  of  Seekamp's  administrators,  may  have  descended 
or  come  to  the  hands  of  the  widow  and  heirs  of  M'Coull,  and 
that  so  much  of  the  proceeds  of  said  sale  as  may  be  necessary 
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to  pay  off  and  dischai^  said  judgment  with  interest  and  costB, 
ms^  be  applied  in  satisfaction  thereofl 

Selden  alone  filed  answer.  In  this  answer  he  insists  that  by 
the  deed  of  September  14, 1829,  firom  Parkhill  and  others,  the 
legal  title  is  vested  in  him,  and  states,  that  being  aware  of 
many  outstanding  incumbrances  upon  the  equitable  right,  he  has 
endeavored  to  take  in  those  incumbrances  wliich  gave  preferable 
liens. 

The  answer  of  Selden  sets  forth  amongst  other  incumbrances 
prior  in  time  to  the  deed  to  Pegram,  one  created  by  a  judraient 
of  Taylor  and  Hay  rendered  in  their  favor  in  April,  1821,  in  a 
State  court  of  Virginia,  ^sainst  M'CouU,  and  a  ca.  sa.  levied  on 
his  body  the  28th  of  Apri^  1821,  under  which  he  was  discharged 
the  2lBt  of  July,  1821,  by  taking  the  oath  of  an  insolvent  debtor ; 
and  states  that  Selden,  being  advised  that  this  execution  of  ca. 
set.  being  levied  after  the  Ist  of  January,  1820,  when  the  act  in 
the  1st  voL  of  Rev.  Ckxle  of  1819,  p.  528,  sect  10,  commenced, 
bound  the  real  estate  of  M'Coull  from  the  time  when  it  was 
levied,  obtained  an  assignment  of  this  judgnient  from  the  re- 
presentatives of  William  Dandridge,  for  whose  benefit  the  judg- 
ment was  obtained.  This  lien  being  prior  to  the  date  of  the 
deed  to  Pegram,  under  which  the  plaintiifs  claim,  he  insists  has 
preference  over  their  claim. 

He  insists  that  the  Uen  of  the  plaintifPs  judgment  was  extin- 
guished by  the  levy  of  his  execution  on  the  body  of  M'CouU, 
and  that  &e  plaintiff  can  have  no  other  lien  on  the  property  of 
AFCouU,  except  the  deed  made  to  Pegram.  That  amongst  the 
deeds  made  by  M'Coull  prior  to  that  last  mentioned,  was  one 
bearing  date  on  the  26th  day  of  May,  1814,  and  another  on  the 
2d  of  January,  1821,  for  the  benefit,  amongst  others,  of  the  wife 
of  M'Coull,  in  consideration  of  the  relinquishment  of  her  dower 
in  the  property  of  her  husband,  sold  and  aliened  by  him ;  which 
deeds,  as  Selden  claims  also  under  the  widow  and  heirs  of 
M'Coull,  he  insists  should  enure  to  his  protei^tion  against  the 
claim  of  the  plaintiff.  After  this  answer  an  order  was  made 
June  6, 1836,  giving  leave  to  the  plaintiff  to  amend  his  bill. 
Nothing  was  done  under  this  leave  for  six  years,  viz. :  until  June 
9th,  1842,  when  a  bill  of  revivor  was  filed  in  the  name  of  the 
administrator  de  bonis  noHj  of  Seekamp  against  Charles  Im 
M'Coull,  administrator  of  Neill  M'Coull.  By  an  order  made  on 
the  19th  of  December,  1843,  it  is  stated  that  the  suit  was  abated 
as  to  tlie  widow  of  M'Coull,  and  that  the  plaintiff  had  by  leave, 
on  that  day  filed  an  amended  bill,  making  defendants,  the  repre- 
sentatives of  Dandridge,  for  whose  benefit  the  judgment  in  favor 
of  Taylor  and  Hay  had  been  rendered  and  that  those  represent- 
atives had  filed  their  answer. 
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This  answer  insists  that  the  lien  of  the  representatives  of  Dan- 
dridge  (claiming  through  Taylor  6c  Hay)  is  [ureferable  to  that 
of  the  plaintiff;  that  the  plaintiii^  by  taking  his  ca.  m.,  released 
the  lien  of  his  judmient,  and  can  claim  only  by  force  of  the 
surrender  made  by  M'Coull  when  he  took  the  insolvent  oatii ; 
the  CO.  so.  of  Taylor  &  Hay  levied  the  28th  of  April,  1821,  con- 
stituted (by  force  of  the  statute  of  Virginia)  a  lien  on  lands  from 
the  time  of  levy,  which  gave  their  claim  a  priority  over  that  of 
the  plaintiff;  that  moreover,  Taylor  &  Hay  (and  in  their  stead 
the  representatives  of  Dandridge)  have  a  nght  to  be  substituted 
for  James  Carter  and  John  APCoull,  (sureties  for  Neill  M'Ck>ull 
to  Taylor  &  Hay,)  for  whose  benefit  there  was  executed  a  deed 
of  the  10th  of  January,  1821. 

The  cause  was  argued  at  the  May  Term  of  1846,  and  the 
court  took  time  to  consider;  at  the  June'  rules  of  the  court  in 
1848,  a  notice  was  issued  by  Seekamp's  administrator,  that  he 
would  apply  for  leave  to  file  an  amended  and  supplemental  bill, 
which  application.being  opposed  on  the  part  of  Selden  and  of 
those  who  had  become  some  time  previously  purchasers  firom 
him,  the  court  on  the  7th  of  June,  1849^  after  hearing  the  peti- 
tion and  the  objections  made  thereto,  refused  leave  to  file  the 
proposed  bill  either  as  an  amended  or  supplemental  bill,  and 
decreed  that  the  bill  of  the  complainants  be  dismissed  with 
costs. 

The  important  question  upon  this  record  and  that  upon  the 
determination  of  which  the  decree  of  the  Circuit  Court  should  be 
affirmed  or  reversed,  is  a  question  of  priority  between  these  par- 
ties, growing  out  of  their  respective  acts  and  the  legal  conse- 
quences flowing  from  those  acts,  with  reference  to  the  subject 
claimed  by  them  both,  as  having  been  once  the  property  of  Neill 
M'CouU,  from  whom  the  rights  of  both  parties  are  deduced.  For 
the  appellant,  it  is  insisted,  that  by  operation  of  his  judgment  in 
May,  1817,  the  levy  of  his  capias  ad  satisfaciendum  on  that 
judgment  in  July  of  the  same  year,  and  the  discharge  from  cus- 
tody of  M'Coull  under  the  insolvent  law  of  the  United  States, 
and  his  deed  at  the  time  of  that  discharge  to  Pegram  the  mar- 
shal, there  was  created  a  lien  in  behalf  of  the  appellant  on  all 
the  property  held  by  M'CouU,  including  the  land  purchased  by 
the  defendant  Selden,  creating  a  priority  in  favor  of  the  appel- 
lant which  neither  the  acts  nor  the  rights  of  Selden,  nor  of  others 
deriving  title  from  M'CouU  subsequently  to  the  judgment,  exe- 
cution, and  deed  above  mentioned,  could  divest  On  behalf  of 
Selden  and  those  whom  he  is  intrusted  to  protect,  it  is  contend- 
ed,  that  whatever  might  have  been  the  capacity  of  the  appellant's 
judgment  to  bind  the  lands  of  M'CouU  from  the  date  of  the 
judgment,  by  a  proceeding  under  it  such  as  would  have  been 
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proper  to  maintain  and  enforce  that  lien,  yet  by  the  election  of 
the  appellant  to  take  the  body  of  M'CouU  and  to  retain  him  in 
custody  firom  1817  to  18th  of  July,  1821,  the  lien  of  tiie  judg- 
ment was  leleased,  and  quoad  all  property  of  the  debtor  at  the 
date  of  the  judgment  could  be  revived  by  one  of  two  events 
only,  viz.,  the  escape  of  the  debtor  from  prison,  or  his  death 
whilst  in  custody,  the  occurrence  of  neither  of  which  events  is 
pretended.  That  the  act  of  Ck>ngress  under  which  M'CouU  was 
discharged  as  an  insolvent  debtor,  created  or  preserved  no  speci- 
fic lien,  and  the  deed  to  Pegram  could  have  no  such  effect,  and 
conveyed,  if  any  thing,  only  such  interest  as  M'CouU  possessed 
at  the  date  of  that  deed,  the  deed  itself  declaring  by  its  terms, 
that  all  the  property  of  M'CouU  had  been  theretofore  conveyed 
by  prior  conveyances  of  record.  That  by  the  acquisition  of  the 
legal  title  to  the  land  in  dispute  from  ParkhiU,  to  whom  the  legal 
tide  had  been  conveyed  by  M'CouU,  three  years  anterior  to  the 
judgment  against  hmi  by  the  appeUant  and  the  purchase  by 
Selden,  of  the  widow  and  heirs  of  M'Coull,  and  the  assignment 
to  him  of  the  Hen  created  by  the  judgment  in  favor  of  Taylor 
&  Hay,  against  M'CouU,  and  the  discharge  of  the  latter  under 
a  capias  eul  satisfaciendum  sued  on  that  judgment  and  executed 
on  the  28th  of  AprU,  1821,  previously  to  the  deed  to  Pegram, 
Selden  had  obtained  a  complete  title  to  the  land  in  question, 
which  could  not  be  overreached  or  affected  by  the  judgment  of 
the  appeUant  The  truth  or  the  incorrectness  of  the  positions 
assumed  by  these  parties  respectively,  must  be  settled  by  a  pro- 
per construction  of  the  laws  of  the  State  within  which  the  land 
m  dispute  is  situated,  and  within  which  aU  the  proceedings  re- 
ferred to  have  occurred. 

By  the  decisions  of  the  highest  tribunal  in  Virginia,  the  law 
of  that  State,  prior  to  the  statute  of  1819,  with  respect  to  the 
lien  of  judgments,  has  been  expounded  in  very  close  conformity 
with  the  common  and  statute  law  of  England,  from  which  it 
appears  to  have  been  adopted.  Thus  we  find  it  laid  down  by 
compilers  and  by  commentators  upon  the  law  of  England,  that 
the  lien  of  judgments  upon  lands  in  that  country  was  created  by 
the  Statute  de  mercatoridtiSj  also  styled  the  Statute  of  Acton 
Burnell,  11th  of  Ed.  1st,  and  by  the  Statute  of  Westminster  2d, 
13th  Edward,  Ist  Cap.  18,  by  the  latter  of  which  statutes  tfie  writ 
of  ele^  was  given  by  enacting,  that  "  he  who  recovereth  in  debt 
or  damages,  may  have  either  a  fieri  facias  of  the  chattels  of  the 
debtor,  or  a  writ  on  which  the  sheriff  shaU  deliver  to  him  all  the 
chattels  of  the  debtor,  saving  only  his  oxen  and  beasts  of  the 
plough,  and  half  of  his  land,  untU  the  debt  be  levied  upon  a  rea- 
sonable price  or  extent"  Vid,  Bacon's  Abridg.  tit.  Execution 
A,  referring  to  the  statutes  above  mentioned,  and  citing  Hobart, 
60,  and  2  RoU.  Abr.  475. 
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It  is  said  by  Bacon,  on  the  authority  of  Dalton's  Sheriff,  144| 
that  the  statute  of  25th  Ed.  3  Cap.  17,  subjected  the  person  of 
the  debtor  and  gave  the  capias  ad  satisfaciendHm  against  him  in 
debt,  detinue,  W3.,  in  the  case  of  a  common  person,  though  by 
this  same  compiler,  ii  is  said,  that  doubts  have  been  suggested 
down  to  a  period  as  late  as  the  time  of  Lord  Mansfield,  as  to  the 
mode  by  which  a  proceeding  existing  at  common  law  confess- 
edly in  behalf  of  the  king  alone,  and  affecting  so  gravely  the 
personal  liberty  of  the  subject,  had  been  placed  at  the  discretion 
of  private  persons.  Jjeaving  these  questions  concerning  the  re- 
mote origin  of  the  different  modes  of  final  process,  as  belonging 
peculiarly  to  the  province  of  the  antiquary,  we  proceed  so  far  as 
IS  necessary  for  the  decision  of  the  case  before  us,  to  ascertain 
the  effect  of  them  as  settled  by  judicial  interpretation  in  Eng- 
land, and  in  the  jurisprudence  of  Virginia,  upon  which  by  dns- 
.tom  and  by  statutes  they  may  have  been  ingrafted.  The  force 
and  operation  of  these  different  modes  of  final  process  in  Eng- 
land in  reference  both  to  the  parties  resorting  to  them  and  to 
those  on  whom  they  are  brought  to  bear,  will  be  seen  under  the 
several  divisions  of  the  title  Execution  in  the  3d  vol.  of  Bacon. 
They  have  also  been  traced  with  his  characteristic  perspicuity 
and  method  by  Mr.  Justice  Blackstone,  from  p.  414  to  p.  421  of 
the  3d  vol.  of  his  commentaries.  Chap.  26.  In  3d  Bacon  Abr. 
Execution  D.  p.  392,  the  law  is  thus  stated^  ^  when  the  plain- 
tiff has  judgment  he  has  it  in  his  election  to  sue  out  what  exe- 
cution he  pleases ;  but  he  cannot  regularly  take  out  two  differ- 
ent executions  on  the  same  judgment  nor  a  second  of  the  same 
nature  unless  upon  failure  of  satisfaction  of  the  first  Therefore, 
if  the  plaintiff  upon  a  judgment  or  recognizance  at  common  law 
sues  out  an  elegit,  he  can  have  no  capias  ad  satisfaciendum  after- 
wards to  take  the  body,  because  he  hath  determined  his  choice 
by  that  writ  to  the  goods  and  chattels  and  a  moiety  of  the  land, 
which  being  entered  upon  the  record,  he  is  thereby  estopped,  and 
though  he  takes  but  an  acre  of  land  in  execution,  yet  it  is  held  a 
satisfaction  of  the  debt,  be  it  never  so  great,  because  in  time  it 
may  come  out"  The  exceptions  to  this  restriction  on  the  plain- 
tiffs right  to  another  execution,  are  the  return  of  nihil  on  the 
first,  and  the  retui'n  bv  the  sheriff  that  he  hath  levied  only  on 
the  goods  of  the  defendant;  because  the  plaintiff  being  entitied 
to  levy  on  the  land  also,  should  not  be  precluded  from  the  bene- 
fit conferred  by  the  statute.  But  if  the  land  be  delivered,  though 
of  never  so  littie  value,  that  will  be  a  bar,  for  the  sheriff  hath 
delivered  the  moiety  of  the  land  according  to  the  statute.  For 
this  are  cited,  Bro.  Elegit;  15  Roll  Abr.  896;  Hob.  57;  5  liCon. 
87 ;  2  Bulst  97,  and  other  authorities.  In  conformity  with  the 
law  as  just  stated,  is  the  doctrine  of  Mr.  Justice  Blackistonc,  who 
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concludea  his  remarks  upon  this  subject  in  the  following  words, 
YoL  3d,  p.  419:  ^  This  execution  or  seizing  of  lands  by  elegit  is 
of  so  high  a  mature,  that  after  it  the  body  of  the  defendant  can- 
not be  ^en,  but  if  execution  can  only  be  had  of  the  goods  be- 
cause there  sure  no  lands,  and  such  goods  are  not  sufficient  to 
pay  the  debt,  a  capias  ad  satisfaciendum  may  then  be  had  after 
the  elegity  for  such  elegit  is  in  this  case  no  more  than  a  fieri 
faciaSj  so  that  body  and  goods  may  be  taken  in  execution,  or 
lands  and  goods ;  but  not  body  and  land  too,  upon  any  judg- 
ment between  subject  and  subject  in  the  course  of  the  common 
law."  The  origin  and  effect  of  the  elegit  have  been  thus  dilated 
upon,  as  proper  to  define  the  foundation  and  effect  of  the  lien 
of  a  judgment  upon  lands,  to  show  that  it  mounts  no  higher 
than  the  elegit  itself,  or  the  capacity  of  the  judgment  creditor  to 
resort  to  that  process,  and  that  where  such  capacity  was  wholly 
taken  away  or  suspended,  the  lien  was  affected  in  the  same  de- 
gree. With  regard  to  the  effect  of  the  capias  ad  satisfacieT^um 
upon  the  rights  of  the  parties  to  a  judgment,  we  are  told  by 
Blackstone,  vol.  3d,  p.  415,  that  "  the  writ  of  capias  ad  satisfaci^ 
enduM  is  an  execution  of  the  highest  nature,  in  as  much  as  it 
deprives  a  man  of  his  liberty  till  He  makes  the  satisfaction 
awarded,  and  therefore,  when  a  man  is  once  taken  in  execution 
upon  this  writ,  no  other  process  can  be  sued  out  against  his 
lands  or  his  goods." 

So  in  3d  Bac.  Abr.  tit.  Execution  D.  p.  395,  it  is  said :  "  It  wa€ 
formerly  held,  that  if  a  person  taken  on  a  capias  ad  satisfaciendum 
died  in  execution,  the  plaintiff  had  no  further  remedy,  because 
he  had  determined  the  choice  by  this  kind  of  execution,  which, 
affecting  a  man's  liberty,  is  esteemed  the  highest  and  most  rigid 
in  the  law,  and  for  this  are  cited  Foster  v.  Jackson,  Hob.  52 ; 
Williams  v.  Critteris  Cro.  Jac.  136;  and  Rolt  Abr.  903;  and  it 
has  been  ruled  that  if  the  plaintiff  consent  to  the  defendant 
being  discharged  out  of  execution  upon  an  agreement,  he  can- 
not afterwards  retake  him,  although  the  security  given  by  the 
defendant  on  his  discharge  should  afterwards  be  set  aside;  vid. 
I  Burr.  2482 ;  1  T.  R.  557  ;  2  East,  243.  And  as  late  as 
1806  the  following  language  is  held  by  the  Lord  Chancellor  in 
the  case,  ex  parte  Knownell,  13  Ver.  193.  <*  Considering  the 
oankruptcy  out  of  the  case,  it  is  clear  that  by  the  taking  the 
body  in  execution  the  debt  is  satisfied  to  all  intents  and  purposes. 
If  the  debtor  being  in  execution  becomes  a  bankrupt,  the  cre- 
ditor^  in  reason  and  justice,  must  have  a  right  to  elect ;  not  hav- 
ing contemplated  that  event,  which  deprives  him  of  the  fruit  of 
his  execution.  But  when  the  commission  has  previously  issued, 
and  the  creditor  therefore  takes  hid  execution,  apprised  of  the 
disposition  to  be  made  of  the  effects,  and  that  there  may  be  a 
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certificate  and  has  his  choice,  that  step  upon  the  same  reason 
must  be  an  election,  and  .the  debt  is  satisned,  whether  by  tHBiy- 
ment  or  by  having  the  body  in  execution  is  not  materiaL''  The 
only  known  exceptions  to  the  effect  of  the  capias  ad  satUfacien- 
dum  executed  are,  1st,  the  provision  of  the  statute  of  21st  Jac., 
1st.  Cap.  24,  that  if  the  defendant  shall  die  while  charged  in  ex- 
ecution, the  plaintiff  may,  after  his  death,  sue  out  a  new  execu- 
tion  against  his  land,  goods,  or  chattels ;  and  the  instances  of 
an  escape  or  rescue  of  the  party  taken  in  execution ;  in  which 
two  last  instances  it  has  been  ruled,  that  although  the  sheriff  is 
thereby  liable  because  he  ought  to  have  taken  the  posse  comitc^ 
tus,  yet  the  plaintiff  may  take  out  any  new  execution,  and  shall 
not  be  compelled  to  take  his  remedy  against  the  sheriff,  who 
may  be  dead  or  insolvent 

From  this  view  of  the  law,  as  ruled  by  the  English  courts,  the 
following  points  may-be  considered  as  conclusively  ruled  in  that 
country :  1st  That  the  lien  of  the  judgment  results  entirely  from 
the  plaintiff  to  elect  to  charge  the  goods  and  the  moiety  of  tiie 
lands  of  the  debtor.  2d.  That  the  election  so  to  charge  them  by 
an  elegit  executed,  discharges  from  liability  the  body  of  the  de- 
fendant and  the  remaining  moiety  of  the  lands.  3d.  That  the 
capias  ad  satisfaciendum  executed,  is  pro  tanto  a  satisfaction  of 
the  judgment,  which  releases  propria  vigore  any  previous  lien 
upon  the  lands,  and  inhibits  all  recourse  against  the  goods  and 
chattels  or  lands  of  the  debtor,  with, the  exceptions  of  the  in- 
stances of  death,  whilst  chsurged  in  execution,  or  of  an  escape 
from  prison,  or  a  rescue. 

Recurring  now  to  the  laws  of  Virginia,  upon  these  same  sub- 
jects, we  find  as  early  as  the  year  1748  (22  George  TL)  the 
statute  of  the  colonial  legislature  beginning  with  the  following 
preamble :  "  Whereas  by  the  common  law  of  England  and  di- 
vers acts  of  Parliament,  which  are  binding  upon  the  subjects  of 
this  colony,  all  persons  recovering  any  debt,  damages  or  costs, 
by  the  judgment  of  any  court  of  record,  may,  at  their  election, 
prosecute  writs  of  fieri  facias,  elegit,  and  capias  ad  satisfaciendum 
within  the  year,  for  the  taking  of  the  goods,  lands,  or  body  of 
persons  against  whom  such  judgment  is  obtained,  to  the  end  the 
said  several  writs  issuing  out  of  any  of  the  courts  of  record  with- 
in this  dominion,  and  the  manner  of  executing  and  returning  the 
same  may  be  uniform,  and  the  mischiefs  arising  from  incorrect 
forms  and  insufficient  returns  of  such  writs  prevented,  Be  it 
enacted,  &c."  The  first  thing  which  strikes  the  attention  in 
reading  this  preamble  is  not  only  its  explicit  recognition  of  the 
common  law  and  statutes  of  the  mother  country,  with  respect  to  the 
binding  foroe  and  operation  of  judgments,  but  also  of  the  modes, 
and  the  effect  of  those  modes,  as  they  were  known  in  the  mother 
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countrv,  to  be  earned  into  operation.  Thus  i\  is  declared  that 
there  shall  be  a  fieri  facias  for  taking  the  goods^-an  elegit  fot 
taking  the  lands,  and  a  capias  ad  satisfaciendum  for  taking  the 
body  of  any  person  against  whom  such  judgment  is  obtained. 
Not  only*  are  these  forms  of  proceedings  adopted  with  the  im* 
port  which  their  mere  terms  might  convey,  but  they  are  adopted 
with  direct  reference  to  the  common  law.  and  statutes  of  England, 
(and  of  course  to  the  judicial  interpretations  of  the  law)  as  de- 
cisive of  their  operation  and  effect  The  statute  then  proceeds 
to  prescribe  the  forms  of  these  several  writs,  and  the  returns  to 
be  made  upon  them,  following,  it  is  believed,  literally,  the  forms 
in  the  courts  of  law  in  England,  with  such  exceptions  only  as 
the  difference  in  situation  and  the  style  of  the  courts  rendered 
indispensable ;  and  in  the  3d  and  4th  sections  enacts  the  provi- 
sions containied  in  the  stat  of  the  21st  of  James  I.,  Cap.  24th, 
authorizing  the  renewal  of  execution  against  the  lands  and  foods 
of  a  debtor  dying  in  execution ;  and  protecting  the  titie  of  pur- 
chasers from  the  prisoner  to  lands  bend  fide  sold  by  him  for  the 
payment  of  any  of  his  creditors,  at  whose  suit  he  shall  have  been 
m  executio) ,  and  the  money  paid  or  secured,  to  be  paid  to  such 
creditors  with  their  privity  in  discharge  of  his  debts,  or  some 
portion  thereof.  The  construction  of  this  statute,  which,  up  to 
the  revisal  of  the  laws  of  Virginia  made  in  1819,  and  going  into 
effect  in  1820,  controlled  the  question  of  judgment  lien,  and  the 
rights  of  purchasers  from  a  debtor  in  execution  is  understood 
to  be  definitively  settied,  and  to  have  established  the  rules 
in  the  State  in  conformity  with  the  doctrine  of  the  English 
courts,  that  the  lien  of  a  judgment  depends  entirely  on  the  right 
or  capacity  of  the  plaintiff  to  sue  out  an  elegit^  and  that  .by 
electing  a  ccfpias  ad  saiisfaciendum^  the  lien  of  the  judgment  is 
so  far  destroyed  as  to  be  inoperative,  except  in  the  instances  of 
death  in  execution,  and  of  an  escape.  Indeed,  the  provision  in 
the  statute  of  21st  James  L,  and  in  the  Virginia  act  of  1748, 
which  protect  bond  fide  sales  by  debtors  in  execution,  are  wholly 
inconsistent  with  the  idea  of  a  continuation  of  a  judgment  lien 
during  the  operation  of  a  capias  ad  satisfaciendum  executed,  for 
the  lien  of  a  judgment,  is  a  legal  lien  commencing  and  coeval 
with  the  judgment  itself,  and  unless  released  by  charging  the 
debtor  in  execution,  would  by  its  own  force  and  effect  go  back 
to  the  date  of  the  judgment,  and  override  all  mesne  alienations 
or  rights  of  every  description.  But  this  part  of  the  Virginia  sta- 
tute of  1748  has  been  clearly  expounded  by  the  Suprfeme  Court 
of  Virginia,  in  the  case  of  Bullock  v.  Irvine's  administrators, 
reported  in  4  Munford,  450,  which  was  a  suit  brought  to  vacate 
a  sale  made  by  a  debtor  in  execution  to  one  of  his  creditors,  and 
which  sale  the  Chancellor  had  decreed  to  be  void  as  to  creditors 
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onder  the  laws  of  the  State  concerning  executions.  The  Su- 
preme Court,  in  reversing  the  decree  of  the  Chancellor^  uses  this 
language :  ^*  That  instead  of  the  decree  rendered  by  the  Chan- 
cellor in  this  case,  he  ought  to  have  directed  an  ibsue,  to  try 
what  was  the  amount  of  me  consideration  which  passed  from 
the  said  Hannah  Bullodc  to  James  Bailey  (the  debtor  in  execu- 
tion) for  the  land  in  question,  and  whether  there  was  any  secret 
agreement  or  underspending  between  the  said  parties,  that  the 
said  land  was  to  be  holden  by  the  former  for  the  use  and  benefit 
of  the  latter.  The  court  is  further  of  opinion,  that  if  it  shall 
turn  out  upon  the  issue  aforesaid,  that  a  reasonable  considera- 
tion did  pass  as  aforesaid,  and  that  there  was  no  such  secret 
agreement  or  understanding,  that  then  and  in  that  case  the  bill 
of  the  appellees  should  be  dismissed,  the  transaction. in  that  view 
being  only  the  preference  of  one  bond  fide  creditor  over  another." 
Thus  it  is  seen  that  the  bona  fides  of  the  transaction,  and  not 
the  quality  or  extent  of  the  legal  lien,  determined  the  validity  of 
the  transaction,  for  the  existence  of  such  a  lien  would  have  de- 
prived the  debtor  of  all  power  of  alienation. 

In  the  revisal  of  the  laws  of  Virginia,  made  in  the  year  1819, 
(going  into  operation  in  the  year  1820)  a  provision  was  intro- 
duced by  the  tenth  section  of  the  law  concerning  executions, 
declaring  that  every  scJe,  conveyance,  and  transfer  of  any  lands 
or  teiftements  made  by  any  person  charged  in  execution  for  any 
debt  or  damages,  shall  be  absolutely  null  and  void,  as  to  the 
creditor  at  whose  suit  he  is  so  charged  in  execution,  unless  such 
sale,  transfer,  and  conveyance  be  absolute  and  bond  fide,  and  be 
made  for  the  payment  of  the  debt  and  damages  due  to  such 
creditor  or  creditors ;  and  that  all  executions  of  capias  ad  satis* 
faciendum,  levied  after  the  commencement  of  this  act,  shall  bind 
the  real  estate  of  the  defendant  from  the  time  when  they  shall 
be  levied.  It  has  been  insisted,  that  this  execution-lien,  given 
by  the  10th  section  of  the  act  of  February,  1819,  so  attaches 
upon  the  lands  and  tenements  of  the  debtor,  as  to  cut  out  all 
junior  incumbrances  by  judgment,  whilst  the  debtor  remains  in 
execution,  although  the  regular  proceedings  be  had  upon  such 
junior  judgments  to  enforce  the  lien  created  by  them  (as  judg- 
ments) upon  the  lands  of  the  debtor.  The  first  interpretation 
?*ven  to  the  10th  section  of  the  statute  of  1819,  by  the  Supreme 
ourt  of  Virginia,  was  in  accordance  with  the  position  just 
mentioned,  as  will  be  seen  by  the  case  of  Jackson  v.  Heiskill, 
1  Leigh,  257.  But  the  case  of  Jackson  v.  Heiskill  having  been 
decided  by  a  bare  quorum  of  the  court,  and  by  a  bare  majority 
of  that  quorum,  the  question  so  determined  was  reconsidered  by 
a  full  court,  in  the  case  of  Foreman  v.  Loyd,  &c.,  reported  in  2 
.Leigh,  284 ;  and  by  the  court,  with  the  exception  of  one  judge, 
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the  case  of  JackaoB  v.  Heiakill  was  overruled,  and  liie  foUowiiu^ 
interpretation  given  to  the  10th  section  of  th*e  statute  of  1819, 
and  to  the  execution-lien  created  thereby,  namely :  That,  where 
several  creditors  recover  judgment  and  sue  out  writs  of  capias 
ad  satisfaciendum  against  the  debtor,  upon  which  he  is  tsJcen 
and  charged  in  execution ;  and  then  another  creditor  recovers 
judgment  against  the  same  debtor,  and  sues  out  an  elegit  on 
which  his  lands  are  extended,  and  a  moiety  of  them  delivered, 
and  then  the  debtor  is  regularly  discharged  from  the  writs  of 
capias  ad  satisfaciendum  as  an  insolvent  debtor,  putting  into  his 
schedule  the  whole  of  his  lands  which  had  been  extended  under 
the  elegitj  the  lien  of  the  writs  of  capias  ad  satisfaciendum  does 
not  overreach  and  avoid  the  extent  under  the  elegit  The  case 
of  Rogers  v.  Marshall,  4  Leigh,  is  perhaps  a  still  stronger  illus- 
tration of  the  extent  to  which  the  execution-lien  may  be  affected 
by  a  junior  incumbrance ;  as  in  this  last  case  there  was  no  inter- 
vention of  a  judgment,  or  of  legal  process,  to  operate  against 
the  execution-lien ;  but,  in  this  instance,  between  the  period  of 
the  judgment  rendered  and  the  capiat  ad  satisfaciemium  exe- 
cuted, sundry  mortgages  were  made  by  the  debtor  to  secure 
debts  to  other  creditors.  It  was  held  that,  by  the  actual  service 
of  the  capias  ad  satisfaciendum  on  the  debtor,  the  lien  of  the 
judgment  was  destroyed,  that  the  creditor  could  only  stand  on 
the  Uen  given  in  the  capias  executed  by  the  statute  of  1819,  sect 
10,  and  that,  therefore,  the  mortjgagees  were  entitled  to  prece- 
dence. The  same  doctrine  is  affirmed  in  the  case  of  Leake  v» 
Fermison,  as  late  as  1846,  and  reported  in  2  Grattan,  419. 

Upon  the  review  here  taken  of  the  decisions  of  the  courts  in 
England  upon  the  subject  of  judgment-lien,  and  of  the  interpre- 
tation put  by  the  Supreme  Court  of  Virginia  upon  the  statutes 
of  that  State  of  1748,  reenacted  in  the  revisals  of  1794  and 
1803,  and  of  1819,  we  are  brought  necessarily  to  the  following 
inquiries :  1st  What  lien  was  ever  possessed  by  the  appellant 
and  those  he  represents  upon  the  lands  of  IVFCoull?  And  2d. 
In  what  way  has  such  lien  been  affected  by  the  acts  of  appel- 
lant ?  It  is  certain  that,  on  the  22d  May,  1817,  the  appellant 
held  a  lien  by  judgment  upon  all  the  lands,  tenements,  and  here- 
ditaments of  M'Coull ;  but  it  is  equally  certain  that,  by  levying 
a  capias  ad  satisfaciendum  upon  the  body  of  M'Coull,  in  July, 
1817,  he  released  the  judgment-lien  upon  such  lands  and  tene- 
ments, according  to  the  interpretation  given  of  the  statute  of 
1748,  and  also  by  that  placed  upon  the  statute  of  1819,  sect.  10. 
That  the  lien  surrendered  by  the  service  of  the  capias  ad  satis- 
faciendum was  never  revived  by  the  force  of  the  former  statute, 
inasmuch  as  there  was  neither  an  escape  nor  a  dying  in  cus- 
tody J  and  that  no  execution-lien  was  created  by  the  service  of 
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a  capias  ad  saiisfaciendufny  and  the  admission  of  M'Coull,  tq 
the  oath  of  an  insolvent  debtor,  in  virtue  of  the  10th  section  of 
the  act  of  1819,  as  that  section,  by  express  language,  applies 
only  to  executions  levied  after  the  commencement  of  the  act 
of  1819,  and  M'Ck)ull  was  already  in  custody  under  an  execu- 
tion levied  in  July,  1817,  more  than  two  years  anterior  to  the 
passage  of  that  act,  and  under  process  sued  out  under  the  statute 
of  17&,  continued  in  the  revisals  of  1794  and  1803.  Iil  truth,  the 
oath  of  insolvency  administered  to  M'CouU  was  not  in  virtue 
of  either  of  the  State  laws  above  referred  to,  but  under  the  act 
of  Congress  of  the  6th  of  February,  1800,  which  oath  of  insol- 
vency created  no  specific  lien  in  favor  of  the  appellant,  and  the 
deed  to  the  marshal,  which  was  neither  ordered  nor  required  by 
the  act  of  Congress,  could  create  no  such  specific  or  exclusive 
lien,  and  upon  its  face  it  purports  to  create  none ;  but,  on  the  con- 
traiT,  recites  that  all  the  property  of  M'Coull  had  been  conveyed 
by  deeds  previously  made  and  recorded.  The  only  lien  by  execu- 
tion upon  the  lands  of  M'Coull,  in  virtue  of  the  statute  of  1819, 
sect  10,  disclosed  by  the  record,  is  that  of  Taylor  and  Hay,  arising 
from  a  judgment  rendered  in  a  State  court  of  Virginia  against 
Neil  M'Coull,  in  April,  1821,  and  that  lien,  whatever  its  effect 
may  be,  must  enure  to  the  benefit  of  Selden,  who  holds  an 
assignment  of  the  judgment  against  M'Coull  from  the  benefi- 
ciaries thereof,  it  being  prior  in  date  to  the  deed  of  Pegram. 
The  lien  which  once  existed,  in  virtue  of  the  appellant's  judg- 
ment, having  been  extinguished  by  the  levy  of  the  capias  ad 
satisfaciendum  upon  the  body  of  M'Coull,  and  there  being  no 
revival  thereof  by  any  of  the  causes  known  to  the  law,  we  are 
unable  to  perceive  why  Selden,  who  was  a  purchaser  from  the 
widow  and  heirs  of  M'Coull,  might  not  fairly  and  properly  ob- 
tain the  legal  title  from  Parkhill,  in  whom  that  title  was  vested, 
or  get  in  the  lien  of  the  execution  existing  in  favor  of  Hay  and 
Taylor.  By  doing  so,  he  invaded  no  right  of  the  plaintiflf,  who 
had  relinquished  his  judgment-lien,  and  had  acquired  no  other 
under  the  deed  to  Pegram,  which  professes  to  convey  to  him 
none,  and  to  which  he  was  no  party.  Selden,  having  paid  his 
money,  committed  no  wrong  on  the  plaintiff  by  drawing  to 
himself  the  elder  legal  title  outstanding  in  Parkhill,  and  by  for- 
tifying it  by  the  execution-lien  of  Taylor  and  Hay,  which  clearly 
had  precedence  of  the  plaintiff. 

After  this  cause  had  been  heard  in  argument  and  taken  under 
advisement  by  the  Circuit  Court,  the  plaintiff  petitioned  that 
court  to  permit  him  to  file  a  farther  bill,  by  way  of  amendment 
and  supplement  to  the  original  bill  and  bill  of  revivor  previously 
filed  in  the  cause ;  and,  after  being  heard  by  counsel  upon  his 
petition,  the  court  refused  to  grant  the  prayer  thereof,  on  the 
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grounds  that  the  application  was  made  at  too  late  a  period,  and 
that  the  changes  proposed  b^  the  plaintiff  in  the  character  of 
the  cause  woiSd  have  been  in  reality  the  presenting  of  an  en- 
tirely new  case,  rather  than  an  amendment  of  the  original  bill. 
This  refusal  of  the  Circuit  Court  we  hold  to  have  b^n  sound 
in  principle ;  and  it  is  sustained  by  the  express  language  and 
authority  of  this  court,  in  the  case  of  Walden  et  al.  v.  Sodley 
et  aL,  which  declares  that,  although  '*  there  are  cases  where 
amendments  may  be  permitted  at  any  stage  of  the  proceedings 
in  the  cause,  as  where  an  essential  party  has  been  omitted ;  yet 
amendments  which  change  the  character  of  the  bill  or  answer, 
so  as  to  make  substantiaUy  a  new  case,  should  rarely,  if  ever,  be 
admitted  after  the  cause  is  set  for  hearing,  much  less  after  it  has 
been  heard."  Vid.  14  Peters,  166.  Moreover,  a  fact  which  im- 
parts creater  force  to  the  refusal  of  the  Circuit  Court  to  permit 
amendment  at  so  late  a  stage  of  the  proceedings  is  this,  that 
the  application  to  that  court  appears  to  have  been  accompanied 
with  no  evidence,  and  not  even  by  an  affidavit,  to  show  that  the 
amendments  desired  could  not  have  been  made  portions  of  the 
original  bill ;  on  the  contrary,  it  is  manifest,  that  they  might 
have  formed  a  part  of  the  case  as  originally  presented  to  the 
Circuit  Court,  if  at  any  time  it  were  proper  to  incorporate  them 
with  the  subject-matter,  and  with  the  objects  proposed  by  the 
original  bill.  The  prayer  of  the  original  bill  was  limited  to  the 
enforcement  of  an  alleged  judgment-lien  upon  specific  property 
purchased  by  the  defendant  Selden,  and  to  recourse  against  the 
heirs  and  widow  of  M'CouU,  of  whom  Selden  had  purchased; 
the  proposed  change,  by  way  of  amendment  and  supplement,  is 
a  geneml  bill  for  discovery  and  relief  against  all  persons  alleged 
or  supposed  to  have  been  purchasers  or  grantees  firom  IVFGouU, 
and  for  satisfaction  out  of  the  property  purchased  by  him,  or  to 
which  he  had  title  at  the  date  of  the  original  judgment  in  favor 
of  Seekamp.  Such  an  essential  change  in  the  character  and 
objects  of  the  cause,  proposed,  too,  after  a  hearing,  and  when  it 
was  manifest  that  the  object  of  the  original  bill,  namely, — the 
lien  of  the  judgment,  no  longer  existed,  could  not  have  been 
accorded  to  the  plaintiff  by  any  sound  rule  of  practice.  On 
either  aspect  of  his  case,  as  presented  by  the  appellant,  we  think 
that  be  established  no  ground  for  equitable  interposition  in  the 
Circuit  Court,  and  approving  the  decree  of  that  court  dismiss- 
ing the  bill  of  the  appellant,  we  hereby  order  that  the  same  be 
affirmed. 

Order. 

This  cause  came  on  to  be  heard  on  the. transcript  of  the  record 
£rom  the  Circuit  Court  of  the  United  States  for  the  Eastern 
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District  of  Virguiia,  and  waa  argaed  by  connseL  On  consider* 
ation  whereof,  it  is  now  here  ordered  and  adjudged  by  this  conrti 
that  the  judgment  of  the  Circnit  Conrt  in  this  caose  be,  and 
the  same  is  hereby,  affirmed,  with  costs. 


Duncan  Linton,  Charlotte  Linton  and  her  Husband,  Fran- 
cis SuROETTE,  Stephen  Duncan  Guardian  of  Mart  Linton 
AND  John  Linton  Minors,  Plaintiffs  in  ERRan,  t;.  Frede- 
rick Stanton. 

Where  the  highest  court  of  a  State  decided  in  faror  of  a  delinidaat  who  pleaded  hh 
discharge  under  the  bankmpt  law  of  the  United  States,  and  the  case  was  bronsfat 
to  this  coort  ander  the  25th  section  of  the  Jndidarj  Act,  this  conrt  hi^  no  jnrisaix^ 
tion. 

It  would  have  been  otherwise  if  the  decision  had  been  adTerse  to  the  exemption 
claimed  under  the  law  of  Ck>ngress. 

Promises  allsf^  to  hare  been  made  bv  tibe  bankrupt  after  his  disohaige  an  not  th. 
subject  of  jurisdiction  under  the  25tn  section,  llie  decision  of  a  State  court  upon 
their  effect  cannot  be  reyiewed  by  this  court 

This  case  was  brought  np  from  the  Supreme  Court  of  the 
State  of  Louisiana  for  the  Eastern  District,  by  a  writ  of  enor 
issued  under  the- 25th  section  of  the  Judiciary  Act 

The  plaintifb  in  error,  on  the  19th  June,  1848,  filed  their  peti- 
tion in  the  Third  District  Court  of  New  Orleans,  stating  them- 
selves to  be  residents  of  Mississippi,  and  the  only  heirs  and  repre- 
sentatives of  John  Linton,  deceased,  and  as  such  in  possession 
of  his  property. 

That  or^the  13th  May,  1839,  the  defendant,  Stanton,  owed  the 
estate  of  John'  Linton,  then  deceased,  the  sum  of  $11,446.60, 
and  on  that  date  executed  his  two  promissory  notes  in  favor  of 
Stephen  Duncan,  (one  of  the  petitioners,  and  administrator  to 
Linton,)  one  for  $5,856.40,  due  the  Ist  April,  1841,  the  other 
for  $6,590.20;  payable  the  1st  April,  1842. 

The  petitioners  further  state,  that  on  the  25th  August,  1842, 
and  also  on  the  25th  December,  1843,  the  defendant  promised 
to  pay  each  of  these  notes,  but  has  neglected  and  refused  to  do 
so,  and  that  the  debt  still  remains  due  and  unpaid. 

The  two  notes,  they  state,  were  made  and  fell  due  in  the 
State  of  Mississippi,  where  the  legal  interest  on  all  debts  due 
and  unpaid,  is  8  per  cent  That  the  defendant  lives  in  Missis- 
sippi, but  was  then  in  New  Orleans. 

They  pray  judgment  against  him  for  the  amounts  of  the  notes, 
with  interest  from  13th  May,  1839,  till  paid,  and  for  general 
relief. 
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Stanton  filed  his  exceptions,  alleging  that  the  petition  did  not 
fully  set  out  and  state  the  nature  of  the  demand,  requiring  the 
plaintiffs  to  state  whether  the  promises  charged  were  verbal  or 
written,  and  if  written,  claiming  oyer. 

Plaintiffs  filed  two  letters  from  Stanton  to  Duncan,  dated, 
respectively,  the  25th  day  of  August,  1842,  and  the  25th  Decem- 
ber, 1843,  to  which  in  their  supplemental  petition  they  refer  as 
the  written  evidence  of  the  promises  alleged  in  their  original 
petition,  and  also  charge  verbal  promise?  by  Stanton  to  pay, 
made  both  before  and  after  the  dates  of  these  letters. 

To  this  supplemental  petition,  Stanton  filed  his  exception, 
alleging  that  the  verbal  promises  above  charged  were  insuffi- 
ciently stated,  from  failure  to  mention  to  whom  and  when  they 
were  made. 

The  plaintiffs  filed  an  amended  petition,  stating  that  these 
verbal  promises  were  made  to  Stephen  Duncan,  the  representa- 
tive of  John  Linton,  on  each  and  every  day  of  the  years  1842, 
1843, 1844,  1845, 1846,  and  1847, 

Stanton's  answer  denies  all  the  allegations  of  the  original  and 
supplemental  petitions ;  and  specially  pleads,  that  on  the  —  day 
of—,  1842,  he  applied  to  the  United  States  District  Court,  in 
and  for  the  State  of  Mississippi,  where  he  then  resided,  for  the 
benefit  of  the  bankrupt  law  of  the  United  States ;  and  after  due 
proceeding  had,  he  obtained  his  discharge  and  certificate,  and 
that  these  proceedings  and  discharge  took  place  after  the  date 
of  the  note  sued  on. 

Pleads  his  discharge  in  bar,  and  also  that  the  plaintiff'  demand 
is  barred  by  prescription. 

His  supplemental  answers  allege  that  the  notes  on  which 
plaintiffs  sue,  and  which  were  made  before  his  bankruptcy,  were 
secured  by  a  deed  of  trust  or  mortgage  upon  real  estate,  and 
that  the  plaintiffs,  or  Duncan,  for  their  use,  -purchased  it  and 
paid  for  the  same  by  said  notes,  thua^  receiving  payment  arid 
compensation.  And  further,  that  by  the  law  of  Mississippi, 
verbal  promises  to  pay  a  debt  discharged  by  bankruptcy  are  not 
binding. 

Amongst  the  testimony  offered  on  both  sides,  the  defendant 
produced  the  praceedings  in  bankruptcy. 

The  District  Court  of  New  Orleans  decreed  in  favor  of  the 
defendant 

The  plaintiffs  appealed  to  the  Supreme  -  Court  of  Louisiana, 
which  confirmed  the  decision  below,  because, — • 

1st  The  jurisdiction  of  the  United  States  District  Court  in 
matters  of  bankruptcy  not  having  been  contested,  a  decree  of 
that  court,  declaring  that  all  the  requisitions  of  the  bankrupt  act 
had  been  complied  with,  was  conclusive  when  drawn  collaterally 
into  question. 
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'  2d.  Because  the  subsequent  promises  of  the  defendant,  relied 
on  by  the  plaintiffs,  did  not  include  this  debt. 

The  plaintiffs  then  brought  the  case  up  to  this  court 

Mr.  Johnson  moved  to  dismiss  the  writ  of  error  for  want  of 
jurisdiction. 

1st.  Because,  ove^the  existence  and  effect  of  any  promises  of 
defendant  to  pay  the  debt  after  his  discharge  under  the  bankrupt 
act,  this  court  has  no  jurisdiction. 

2d.  Because  the  only  statute  of  the  United  States  involved 
and  drawn  into  question  was  that  of  the  Idth  August,  1821  (5 
Stat,  at  Large,  440,)  and  that  was  relied  upon  only  by  defendant ; 
and  the  decision  of  the  court  below  was  in  favor  of,  not  against, 
the  only  title,  right,  privilege,  or  exemption  claimecf  under  it. 
Judiciary  Act,  24th  Sept.  1789,  c.  20,  p.  25,  (1  Stat  at  Large, 
85) ;  McKinney  v.  Carroll,  12  Pet  67 ;  Crowell  v.  Randall,  10  Id. 
368;  Gillv.  Oliver,  11  How.  629;  Williams  v.  Oliver,  at  the 
present  term  of  this  court,  MS. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  the  Supreme  Court  of  Louisiana  for 
the  Eastern  District,  and  a  motion  has  been  made  to  dismiss  it 
for  want  of  jurisdiction. 

The  plaintiffs  in  error,  it  appears,  filed  their  petition  in  the 
Third  District  Court  of  New  Orleans,  against  the  defendant,  to 
recover  certain  sums  of  money  which  they  alleged  were  due  to 
them  on  two  promissory  notes  which  had  been  executed  by  the 
defendant 

The  defendant  pleaded  his  discharge  under  the  bankrupt  law 
of  the  United  States,  and  at  the  trial  offered  in  evidence  the  re- 
cord of  the  proceedings  in  bankruptcy  in  the  District  Court  in 
which  he  had  obtained  his  certificate.  Objections  were  taken 
to  the  regularity  and  validity  of  this  discharge,  but  they  were 
overruled  by  the  court,  and  judgment  rendered  for  the  defendant 
The  plaintiffs  appealed  to  the  Supreme  Court  of  the  State, 
where  the  judgment  of  the  court  below  was  affirmed,  and  this 
WTit  of  error  is  brought  to  reverse  that  judgment 

The  writ  must,  we  presume,  have  been  prosecuted  under  a 
misconstruction  of  the  25th  section  of  the  act  of  1789,  ch.  20. 

We  have  no  jurisdiction  over  the  judgment  of  a  State  court 
upon  a  writ  of  error,  except  in  the  cases  specified  in  that  section. 
And  the  jurisdiction  of  this  court  is  there  limited  with  great  care 
and  in  plain  terms.  It  gives  a  writ  of  error  to  this  court  where 
a  party  claims  a  right  or  exemption  under  a  law  of  Congress, 
and  the  decision  is  against  the  right  claimed.  '  Undoubtedly  the 
defendant  in  pleading  his  discharge  under  the  bankrupt  law 
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daimed  a  right  or  exemption  under  a  law  of  Congress.  But  in 
order  to  give  jurisdiction  something  more  is  necessary ;  the  juds- 
ment  of  the  State  court  must  be  against  the  right  clumed  In 
the  case  before  us  the  decision  was  in  favor  of  it,  and  conse- 
quently no  wilt  of  eirorwill  lie  to  this  court  under  the  provisions 
of  the  act  of  1789. 

And  as  we  have  no  jurisdiction,  we  cannot  examine  into  the 
objections  made  to  the  validity  of  the  proceedings  in  bankruptcy. 
The  judgment  of  the  State  court  that  they  were  valid,  and  the 
defendant  thereby  discharged  from  the  debt  due  to  the  plaintifis, 
is  conclusive  between  the  parties. 

Nor  has  this  court  the  power  to  examine  into  the  other  ques- 
tion which  appears  to  have  arisen  as  to  the  legal  effect  of  certain 
promises  which  the  defendant  is  alleged  to  have  made  after  he 
obtained  his  certificate  in  the  bankrupt  court  The  legal  obli- 
gation of  such  premises  depends  upon  the  laws  of  the  State  in 
which  they  were  made ;  and  in  a  suit  in  a  State  court  the  deci- 
sion of  that  question  by  the  highest  tribunal  of  the  State  can- 
not be  reviewed  in  any  court  of  the  United  States. 

This  case  must  therefore  be  dismissed  for  want  of  jurisdiction. 

Order, 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  re- 
cord from  the  Supreme  Court  of  the  State  of  Louisiana  for  the 
Eastern  District,  and  was  argued  by  counsel.  On  considemtion 
whereof,  itis^ow  here  ordered  and  adjudged  by  this  court,  that 
this  cause  be,,  and  the  same  is  hereby,  dismissed,  for  the  want 
of  jurisdictibn. 


The  Unitei>  States,  Appellants,      Alexjs  Porche. 

Tlie  act  of  Congress  passed  onitSth.  May,  1824,  enabling  claimants  -to  Ifnd  in  Mis* 

solH>artd  Aruinsas,  to  try  their  titles,  was  revived  by  the  act  of  tTtti  Uvsit,  1844, 

and  extended  to  Louisiana.* 
By  the  fifth  section  of  the  act  of  18S4,  the  dumants  were  required  to  present  their 

claims  within  two  yean  from  the  passage  of  the  law. 
This  section  beinf  revived  by  the  act  of  1844,  claimants  were  required  by  the  latter 

act  to  present  their  claims  before  the  17th  of  June,  1846. 
Acts  supplementary  to  that  of  1824  w  rt*  not  revived  by  the  act  of  1844.    Nothing 

was  revived  except  the  original  act 
The  District  Court  of  Louisiana  had  no  jurisdiction,  therefore,  over  a  case  where  the 

petition  was  not  presented  until  the  8th  March,  1848. 
The  ninth  section  of  the  act  of  1824  does  not  prevent  the  United  States  fromq>peBl- 

iig,  where  a  daim  is  for  less  than  one  thousand  acres. 

This  was  an  appeal  from  the  District  Court  of  the  tlnited 
States  for  Louisiana. 
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It  was  a  land  case  arising  under  the  act  of  1824,  sua  revived 
by  the  act  of  1844. 

On  the  8th  of  March,  1848,  Poiohe  filed  his  petition  in  the 
District  Court,  claiming  a  confirmation  of  an  order  of  survey 
made  by  Governor  Miro  in  1788.  It  is  not  necessary  to  state 
the  titie,  as  the  case  went  off  on  a  question  of  jurisdiction. 

The  District  Attorney  put  in  a  plea  that  the  two  years  within 
which,  by  the  act  of  1824,  petitions  were  to  be  presented,  had 
elapsed  at  the  filing  of  the  petition,  and  that  no  suit  could  be 
brought  against  the  United  States  after  the  17th  of  June,  1846. 

The  court  overruled  the  plea,  and  the  District  Attorney  then 
answe]red,  repeating  his  plea  of  limitations,  and  also  denying 
the  allegations  of  the  petition  generally. 

After  sundry  proceedings,  which  it  is  not  necessary  to  state, 
the  District  Court,  on  the  6th  of  June,  1849,  passed  a  decree  con- 
firming the  claim. 

From  this  decree  the  United  States  appealed  to  this  court 

It  was  argued  by  Mr.  OrUtenden^  ( Attomey-CJeneral,)  for  the 
United  States,  and  by  Mr.  Henderson  for  the  appellees. 

Mr.  Crittenden  contended  that  the  decree  ought  to  be  reversed, 
because, 

1.  That  the  court  below  had  no  jursdiction,  because  the  peti- 
tion was  not  filed  within  the  two  years  limited  by  the  fifth  sec- 
tion of  the  act  of  1824.  That  section  enacts,  that  any  claim 
within  the  purview  of  the  act,  which  shall  not  be  brought  by  pe- 
tition before  the  said  courts  "  within  two  years  from  the  passmg 
of  this  act,  or  which,  after  being  brought  before  the  said  courts, 
shall,  on  account  of  the  neglect  or  delay  of  the  claimant,  not  be 
prosecuted  to  a  final  decision  within  three  years,  shall  be  for- 
ever barred,  both  at  law  and  equity,  and  no  other  action  at  com- 
mon law,  or  proceeding  in  equity,  shall  ever  thereafter  be  sus- 
tained in  any  court  whatever  in  relation  to  these  claims.*'  The 
act  reviving  the  act  of  1824,  was  passed  17th  June,  1844 ;  con- 
sequentiy  the  two  years  expired  on  the  17th  June,  1846.  The 
petition  in  this  case  was  not  filed  until  the  8th  of  March,  1848, 
nearly  two  years  after  the  expiration  of  the  time  limited. 

In  answer  to  this  point  it  is  first  said,  on  the  part  of  the 
claimant,  that  the  objection  was  waived  by  the  District  Attor- 
nev  having  put  in  his  answer  after  the  plea  had  been  over- 
ruled. 

The  objection,  however,  was  insisted  on  in  the  answer,  as 
well  as  in  the  plea ;  but  whether  this  had  been  so  or  not  is  im- 
material, because  the  objection  is  one  affecting  the  jurisdiction 
of  the  court.  .  The  jurisdiction  is  confined  to  claims,  the  petitions 
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in  which  are  presented  within  two  years,  and  no  consent  or 
waiver  can  confer  any  more  extended  jurisdiction.  It  is  also 
said  that  the  right  to  institute  proceedings  extends  to  five  years, 
under  the  act  of  1844.  This  question  was  settled  to  the  con- 
trary in  Boisdore  v.  United  States,  8  How.  120. 

But  it  is  further  said,  that  the  time  for  filing  petitions  limited 
in  the  act  of  26th  May,  1824,  was  extended  by  the  second  section 
of  the  private  act,  entitled  **  An  act  for  the  relief  of  Phineas  Un- 
derwood, and  for  other  purposes,"  of  the  22d  May,  1826,  which 
enacts,  "  that  the  time  for  filing  petitions  under  the  provisions  " 
of  the  act  of  1824,  '^  shall  be,  and  the  same  is  hereby,  extended 
to,  the  26th  day  of  May,  in  the  year  1828."     1  Land  Laws,  419. 

There  is  another  act  relating  to  the  same  subject,  not  re- 
ferred to  in  the  brief  on  behalf  of  the  claimant  It  is  an  act  of 
the  24th  May,  1828,  entitled  "  An  act  to  continue  in  force  for  a 
limited  time,  and  to  amend  an  act  entitled,"  &c.,  being  the  act 
of  1824.  It  enacts,  in  the  first  section,  that  the  act  of  1824 
shall  be  continued  in  force  "  for  the  purpose  of  filing  peti- 
tions in  the  manner  prescribed  by  that  act,  to  and  until  the 
26th  day  of  May,  in  the  year  1829 ;  and  for  the  purpose  of  en- 
abling claimants  to  obtain  a  final  decision  on  the  validity  of 
their  claims  in  the  courts  of  Missouri  and  Arkansas  respectively ; 
the  said  claims  paving  been  exhibited  within  the  time  above 
specified,  the  said  act  shall  be  continued  in  force  to  and  until 
the  26th  day  of  May,  1830,  and  no  longer."     1  Land  Laws,  442. 

By  these  acts  of  1826  and  1828,  the  time  for  filing  petitions 
was  extended  three  years,  in  addition  to  the  two  given  by  the 
act  of  1824.  It  will  be  insisted  on  hereafter,  that  the  act  of  1844 
revived  only  and  exclusively  the  act  of  1824.  But  even  if  it 
should  be  held  that  the  acts  of  1826  and  1828  were  revived,  as 
well  as  the  act  of  1824,  for  other  purposes,  yet,  for  the  pur- 
pose of  extending  the  time  for  filing  petitions,  they  were  not 
so  revived.  There  would  be  something  in  the  argument  if  these 
acts  had  extended  the  time  for  filing  two  years,  and  one  year 
longer ;  but  the  language  employed  "  to  the  26th  day  of  May, 
1828"  — "to  and  until  the  26th  day  of  May,  1829,"  excludes  the 
idea  that  these  portions  of  the  acts  could  be  revived  by  the 
act  of  1844.  They  afforded  the  relief  intend(*d  at  the  time  to 
claimants,  but  it  cannot  be  extended  by  analogy  to  those  claim- 
ing under  the  act  of  1844. 

But  the  act  of  1844  revived  only  that  of  1824.  Tliis  question 
has  been  twice  presented  to  the  court,  as  arising  on  the  point 
whether  it  was  necessary  for  the  claimants  to  make  individuals 
holding  any  portion  of  the  lands  adverse  to  the  claimants  par- 
ties to  the  petition.  The  act  of  1824  directs  them  to  be  made 
parties,  but  the-  act  of  1828  repeals  this  direction.     This  brought 
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up  the  question.  The  case  in  which  the  point  was  raised 
went  off  on  other  grounds,  and  was  never  decided  by  this 
court. 

It  was  maintained,  on  behalf  of  the  United  States,  that  ihe 
act  of  1844  revived  only  thc^  of  1824,  as  follows : 

It  is  said  that  the  act  of  1844  revived  the  act  of  1824,  as  taken 
in  connection  with  that  of  1828.  That,  however,  must  depend 
upon  the  intention  of  Congress,  to  be  gathered  from  the  lan- 
guage of  the  act  itself.  1st  It  refers  to  the  act  of  1824  by  its 
name,  reciting  both  its  date  and  title.  .  It  does  not  revive  the 
whole  of  its  provisions,  but  expressly  excludes  all  such  portions, 
of  said  act  as  referred  to  the  territory  of  Arkansas.  Here  is  a 
special  reference  to  this  act  only,  in  a  form  of  expression  as  dear 
and  perspicuous  as  can  be  employed.  Again,  it  says,  '^  and 
the  provisions  of  that  part  of  the  aforesaid  act  hereby  revived." 
What  is  still  more  conclusive  and  decisive  is  the  following  pro- 
vision, thus — "as  if  these  States  had  been  enumerated  in  the 
original  act  hereby  revived."  The  act  of  1824  is  not  only  de- 
clared to  be  revived,  but  reenacted,  excluding  all  such  portions 
of  said  act  as  leferred  to  the  Territory  of  Arkansas. 

It  is  not  reasonable  to  suppose  that  Congress  intended  to  re- 
vive and  reenact  the  whole  of  the  act  of  the  24th  May,  1828, 
because  no  psurt  of  the  first  section  could  be  of  any  avail.  No 
exceptions  are  made  in  regard  to  this  act,  and  no  reference  is 
made  to  it ;  while  in  regard  to  the  act  of  1824,  the  parts  rejected 
are  carefully  excluded,  and  the  residue  only  is  revived  and  re- 
enacted.  The  established  rules  of  construction  show,  that  where 
a  part  is  named  and  excluded,  the  residue  is  reenacted.  jSr- 
pressio  unius  est  exclusio  aUerins.  Co.  Lit.  210  A,  1836 ;  Bro. 
Legal  Maxims,  183, 187. 

Every 'part  of  the  act  of  1824,  except  what  relates  to  the  Ter- 
ritory of  Arkansas,  is  revived  and  reenacted  by  express  words ; 
the  coiirt  will  readily  perceive  that  this  case  is  distinguishable 
from  one  reported  in  7  Cranch.  382.  In  that  case  the  language 
of  the  reviving  act  was  general  in  the  reference  to  the  acts 
which  had  expired ;  here  it  is  special  and  specific,  and,  by  seve- 
ral modes  of  expression,  negatives  any  such  general  inference. 
There  is  a  plain  repugnance  between  the  first  and  eighth  sec- 
tions of  thC'  act  of  1824,  and  the  second  section  of  the  act  of 
1828.  If,  therefore,  the  law  of  1824  is  revived  and  reenacted, 
it  is  clear  that  the  law  of  1828  remains  a  dead  letter. 

Questions  bearing  a  strict  analogy  have  often  arisen  upon 
repealing  statutes,  whether  it  was  the  intention  of  the  framers 
to  repeal  the  whole  or  only  a  part  of  the  acts  to  which  such  re- 
pealing statutes  were  applied,  ^No  better  mode  occurs  of  illus- 
trating the  subject,  than  by  refwring  to  the  stamtard  rules  of  con- 
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The  decree  in  the  case  was  delivered  on  the  8th  June,  1849'; 
and  on  the  same  day  an  appeal  was  prayed  and  allowed,  and 
citation  issued,  returnable  to  December  term,  1849.  The  record 
was  filed  on  the  28th  February,  1850,  during  that  term,  which 
did  not  end  until  May.  The  point  must  have  been  made  by 
the  other  side  under  some  misapprehension. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the 
court 

It  is  evident  that  the  District  Court  had  no  jurisdiction  in 
this  case,  and  the  petition  ought  to  have  been  dismissed. 

The  act  of  June  17th,  1844,  under  which  the  petition  was 
filed,  extended  to  Louisiana  the  act  of  1824,  and  revived  such 
parts  of  it  as  had  expired.  Under  this  provision,  the  fifth  sec- 
tion of  the  act  of  18^4  was  revived,  and  became  a  part  of  the 
law  of  1844.  And  by  this  section,  the  time  for  filing  a  petition 
by  a  claimant  under  a  French  or  Spanish  grant,  is  in  express 
terms  limited  to  two  years  from  the  passage  of  the  law.  The 
time  limited,  therefore,  for  filing  a  petition  in  Louisiana,  expired 
on  the  17th  of  June,  1846,  and  this  petition  was  not  filed  until 
March  8th,  1848,  long  after  the  time  fixed  by  the  law.  8  How.  119. 

The  acts  of  1826  and  1828,  referred  to  in  the  argument,  can 
have  jio  bearing  on  the  question.  They  are  not  mentioned,  nor 
in  any  manner  referred  to,  by  the  act  of- 1844.  They  were  spe- 
cial laws  enlarging  the  time  given  by  the  act  of  1824  to  claim- 
ants in  Missouri  and  Arkansas  to  file  their  petitions.  But  they 
are  not  extended  to  Louisiana  by  the  act  of  1844.  Nothing  but 
the  act  of  1824  is  extended.  As  to  the  supposed  waiver  by  the 
District  Attoniey  of  his  objection  as  to  the  time  of  filing  the 
petition,  by  answering  after  his  plea  was  overruled,  it  must  be 
made,  we  suppose,  upon  a  mistake  as  to  the  fact  For  in  his 
answer  he  insists  upon  the  same  defence.  And  he  had  a  ri^ht 
to  avail  himself  of  it  by  way  of  answer  as  well  as  by  plea. 
But  if  he  had,  in  express  terms,  waived  it,  and  entered  his  wai- 
ver on  the  record,  it  would  not  have  given  jurisdiction  to  the 
court,  when  the  act  of  Congress  had  not  conferred  it 

The  objection  to  the  regularity  with  which  the  appeal  was 
brought  up  must  also,  we  presume,  have  arisen  from  some  over- 
sight in  the  counsel.  The  record  shows  that  it  has  been  brought 
up  regularly  according  to  the  provisions  of  the  act  of  Congress. 
The  objection  that  an  appeal  will  not  lie  on  behalf  of  the  United 
States,  where  the  claim  is  less  than  one  thousand  acres,  is  too 
clearly  untenable  to  require  discussion. 

And  as  the  petition  was  not  filed  within  the  time  limited  by 
law,  it  is  not  necessary  to  examine  into  the  merits  or  want  of 
merits  of  the  claim.     The  decree  of  the  District  Court  must  be 
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reversed,  and  a  mandate  issued  directing  the  petition  to  be  dis- 
missed. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Louisiana,  and  was  argued  by  counsel.  On  consider- 
ation whereof,  it  is  now  here  ordered,  adjudged,  and  decreed  by 
this  court,  that  the  decree  of  the  said  District  Court  in  this  cause 
be,  and  the  same  is  hereby,  reversed  and  annulled ;  and  that  this 
cause  be,  and  the  same  is  hereby,  remanded  to  the  said  District 
Court,  with  directions  to  dismiss  the  petition  of  the  claimant 


The  United  States,  Appellants,  v.  Edward  Simon. 

In  1791  Miro  {^ranted  an  order  of  sorrej  for  some  land  in  Loniiiaoa. 

Pnrine  the  ten  yeara  that  the  prOTince^remained  in  the  hands  of  Spain,  the  grantee 
neitner  had  a  sarvej,  nor  took  possession,  nor  did  anj  other  ac^.  showing  an  inten- 
tion of  fulfilling  the  conditions  npon  which  the  grant  was  made. 

The  regulations  of  Morales  re(|uircd  parties  so  situated  to  have  their  titles  made  out. 
In  case  of  neglect  the  Spanish  government  was  under  no  obligation  to  grant  the 
land,  and  therefore  the  claim  is  not  good  against  tlie  United  States. 

This  was  an  appeal  from  the  District  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiana. 

The  case  arose  under  the  acts  of  1824  and  1844,  and  was  de- 
cided by  the  District  Court  in  favor  of  the  petitioner.  The  cir- 
cumstances are  stated  in  the  opinion  of  the  court 

It  was  argued  by  Mr.  Crittenden^  (Attorney-General,)  for  the 
Ignited  States.     Wo  counsel  appeared  for  the  appellee. 

Mr.  Justice  GRIER  delivered  the  opinion  of  the  court 
Edward  Simon,  the  plaintiff  below,  filed  his  petition  in  the 
District  Court  of  Louisiana,  praying  the  confirmation  of  his 
title  to  a  tract  of  land  on  the  bayou  Sans  Fa^on  or  Huffpower, 
containing  six  thousand  four  hundred  arpens.  He  claimed  by 
various  mesne  conveyances  through  Stephen  Flores,  who  on  the 
11th  of  November,  1791,  petitioned  Governor  Miro  for  a  grant  of 
eighty  arpens  front  on  each  side  of  said  bayou ;  the  petitioner 
being  "desirous,"  as  he  states,  "of  establishing  himself  in  the 
post  of  Opelousas."  On  the  20th  of  November,  1791,  Go- 
vernor Miro  issued  an  order  to  Don  Carlos  Trudeau  to  establish 
the  petitioner  on  the  land  for  which  he  prays,  in  the  usual  form. 

VOL,  XII.  37 
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The  pleadings  in  this  case  do  not  allege,  nor  is  there  any  evi- 
dence to  prove,  that  Stephen  Flores  ever  ^  established  himself  at 
the  post  of  Opelousas/'  or  took  possession  of  the  land  which  he 
desired  to  have,  or  obtained  a  survey  thereof,  or  did  any  other 
act  showing  an  intention  of  fulfilling  the  known  conditions  by 
which  such  gratuitous  concessions  could  be  converted  from  an 
inchoate  into  a  complete  title.  In  March,  1830,  more  than 
thirty  years  after  its  date,  the  order  of  survey  is  transferred  by  a 
person  calling  himself  Stephen  Flores  to  John  Thompson.  In 
1825  John  Thompson  filed  his  daim  with  the  register;  but  no 
action  was  taken  on  it,  as  its  genuineness  was  doubted.  In 
1836  it  was  again  submitted  by  the  present  petitioner  to  the 
register  and  receiver  of  Opelonsas,  under  the  act  of  1835,  and 
a^rwaids  reported  against  by  the  Solicitor  of  the  Gteneral  Land- 
Office,  because  of  ^'  no  inhabitation,  no  cultivation,  no  posses- 
sion." 

The  land  supposed  to  be  described  in  this  order  of  survey  has 
been  all,  long  since,  surveyed  and  sold  by  the  United  States. 
During  the  twelve  or  thirteen  years  that  the  Province  of  Louis- 
iana was  in  possession  of  Spain  and  France;  Flores  showed  no 
desire  of  complying  with  the  conditions  of  his  grant,  in  any 
way,  or  of  obtaining  a  title  for  the  land  offered  to  him  by  this 
order  of  survey.  For  twenty  years  after  the  land  passed  to  tiiie 
United  States,  and  after  officers  were  appointed  to  receive  and 
report  claims  for  confirmation,  no  act  is  done  to  show  that  this 
mere  equitable  inchoate  claim  v^ras  not  wholly  abandoned.  After 
a  neglect  of  ten  years  and  more  to  obtain  a  survey,  to  settle  or 
improve  the  land  or  take  possession  of  it,  the  Spanish  govern- 
ment was  under  no  obligation,  equitable  or  moral,  to  grant  this 
land  to  Flores.  As  was  said  bv  this  court  in  the  case  of  United 
States  V.  Boisdore,  (11  How.  96)  <^  The  policy  of  Spain  was  to 
make  gratuitous  grants  for  the  purposes  of  settlement  and  inha- 
bitation, and  not  for  those  of  mere  speculation.  The  grantee 
might  have  his  land  surveyed  or  might  decline;  he.might  esta- 
blish himself  on  the  land  or  decline ;  these  acts  rested  wholly  in 
his  discretion.  But  if  he  failed  to  take  possession  and  establish 
himself  he  had  no  claim  to  a  title ;  his  concession  or  first  decree 
in  such  case  had  no  operation." 

The  regulations  of  Morales  of  1799,  sections  18, 19, 20, 21,  and 
22,  warn  those  "  who  have  merely  asked  for  land,"  or  "  obtained 
the  first  decree  by  which  the  surveyor  is  ordered  to  measure  it 
and  put  them  in  possession,"  from  indulging,  the  notion  that 
they  have  any  title  to  it,  and  peremptoruy  require  that  they 
should  come  forward  and  have  their  titles  made  out  witiiin  six 
months.  But,  although  we  may  believe  that  these  conditions 
were  not  rigidly  exacted,  there  is  no  reason  to  suppose  that  per- 
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sons  who  have  neglected  to  take  possession,  improve  or  survey 
the  lands,  which  they  have  requested  to  be  riven  them,  for  ten, 
twenty,  or  thirty  years,  can  have  any  just  claim  on  the  govern- 
ment for  such  lands,  or  to  receive  others  in  place  of  them.  Such 
laches  is  conclusive  evidence  of  abandonment,  if  not  of  their 
total  want  of  genuineness.  But  certainly  no  court  of  equity  can 
be  required  to  enforce  the  specific  execution  of  inchoate  grants 
or  contracts  made  without  consideration,  which  have  been  bu* 
ried  for  half  a  century,  and  are  now  exhumed  merely  for  pur^ 
poses  of  speculation. 

The  decree  of  the  District  Court  is  theretore  reversed  and 
record  remitted,  with  directions  to  dismiss  the  bill  or  petition  of 
the  plaintiff  below. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  re- 
cord from  the  District  Court  of  the  United  States  for  the  Eastern 
IHstrict  of  Louisiana,  and  was  ar^ed  by  counsel.  On  consider- 
ation whereof,  it  is  the  opinion  of  this  6ourt  that  the  grant  is 
null  and  void.  Whereupon,  it  is  now  here  ordered,  adjudged 
and  decreed  by  this  court,  that  the  decrerf  of  the  said  District 
Court  in  this  cause  be,  and  the  same  is  hereby,  reversed  and  an- 
nulled, and  that  this  cause  be,  and  the  same  is  hereby,  remanded 
to  the  said  District  Court,  with  directions  to  dismiss  the  petition 
of  the  claimant 


The  United  States,  Appellants,  v.  Constance  LeBlanc, 
MoDESTE  LeBlanc,  Louis  LeBlanc,  Aspasia  LeBlanc,  Jo- 
seph Leon  and  Raphael  Broissard,  legal  Representa- 
tives AND  Heirs  at  law  of  Pierre  LeBlanc,  deceased. 

A  paper,  offered  as  a  grant  from  the  Spanish  authorities  for  some  land  in  Lomsiana, 
decided  to  be  incomplete  and  nothing  more  than  the  preamble  to  Spanish  grants. 

Moreover,  there  is  no  evidence  that  the  claimants  are  the  heirs  of  we  grantee,  nor 
that  any  one  claiming  under  him  ever  took  possession  or  exercised  any  act  of  own- 
ership nom  1777  to  1846. 

This  was  an  appeal  from  the  District  Court  of  the  United 
States  for  the  Eastern  District  of  Lomsiana,  being  a  land  case 
arising  under  the  acts  of  1824  and  1844. 

The  claimants  presented  in  the  District  Court  a  paper,  of 
which  the  following  is  a  translation  : 

^  Don  Bernardo  de  Gralvez,  Colonel,  &a    Having  seen  the 
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finregoing  proceedings,  performed  by  the  commandant  of  At- 
tacapas,  Don  Alexander  Declobet,  respecting  the  possession 
which  he  had  given  to  Peter  LeBlane,  of  ten  arpens  of  front 
on  the  great  prairie,  with  the  depth  of  forty-two,  bounded  on 
one  side  by  the  lands  of  Louis  Roque,  and  on  the  other  by  va- 
cant lands,  and  recognizing  these  pfoceedings  as  regular,  and 
that  the  concession  of  these  lands  can  be  made  without  injuiy 
to  others,  not  having  been  claimed,  but  the  proceedings  acqui- 
esced in  on  the  part  of  those  assisting  in  them;  approving  as 
we  do  approve,  and  using,  &c.  New  Orleans,  6th  of  January, 
1777.  Don  Bernardo  de  Oalvez,  by  order  of  his  Lordship,  Don 
Joseph  Foucher." 

"  Register's  Office^  New  Orleans,  La* 
I,  Louis  St  Martin,  Register  of  the  Land-Office  at  New  Orleans, 
Louisiana,  do  hereby  certify  the  foregoing  document  to  be  a 
true  copy,  taken  from  one  of  the  records  of  my  office,  entitled 
*•  Libro  1  of  French  and  Spanish  Concessions.' 

In  faith  whereof  I  hereunto  subscribe  my  name,  this  18th  day 
of  May,  1849. 

(Signed)  L.  St.  Martin,  Register.^ 

Upon  this  document,  the  District  Court  confirmed  the  claim, 
and  the  Unified  States  appealed. 

It  was  argued  by  Mr.  CHttenden,  (Attorney-General,)  for  the 
United  States,  and  by  Messrs.  Jain  and  Taylor  for  the  appellees. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the  court. 

This  clsdm  appears  to  be  a  groundless  one.  The  paper  pro- 
duced is  a  copy,  certified  by  the  Register  of  the  Land-Office  at 
New  Orleans,  to  have  been  taken  from  one  of  the  records  of  his 
office  entitled  "  Libro  1  of  French  and  Spanish  Concessions." 
The  paper  as  certified  is  nothing  more  than  the  preamble  usually 
inserted  in  Spanish  grants  where  a  perfect  and  absolute  title  is 
intended  to  be  given  as  contradistinguished  from  the  order  of 
survey  or  first  concession.  And  at  the  end  of  this  preamble  is 
an  &c.,  without  any  words  of  concession  or  grant,  and  this  &c. 
is  followed  by  the  date.  New  Orleans,  6th  of  January,  1777,  and 
the  names  of  Don  Bernardo  de  Galvez,  by  order  of  his  Lord- 
ship, Don  Joseph  Foucher. 

It  is  not  suggested  that  there  has  been  any  mutilation  of  the 
record,  and  the  paper  certified  manifestly  contains  all  of  the  in- 
strument that  was  ever  written  in  the  record-book,  and  upon  the 
face  of  it,  from  the  manner  in  which  it  terminates  with  an  &c. 
at  the  place  where  the  granting  clause  usually  begins ;  and  from 
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the  unusual  manner,  also,  in  which  the  names  of  Ghtlvez  and 
Foueher  are  arranged  in  the  certified  copy,  it  looks  much  more 
like  a  formula  written  in  a  record-book  for  the  direction  of  clerks 
in  making  out  for  signature  an  absolute  and  perfect  grant^ 
than  like  a  paper  intended  to  convey  the  title  to  land.  And 
moreover  there  is  no  evidence  that  the  petitioners  are  the  heirs 
of  Pierre  LeBlanc  named  in  the  paper  which  is  claimed  to  have 
been  a  grant  to  him ;  no  evidence  that  he  or  those  claiming 
under  him  ever  took  possession  or  exercised  any  act  of  owner- 
ship over  it ;  and  no  evidence  that  any  right  or  title  was  ever 
claimed  to  it,  by  Pierre  LeBlanc  or  any  one  claiming  under 
him,  from  the  year  1777,  when  the  paper  bears  date,  oown  to 
June  16, 1846,  when  this  petition  was  filed,  being  a  period  of 
six-ty-nine  years. 

The  decree  of  the  District  Court  must  be  reversed,  and  a 
mandate  issued  directing  the  petition  to  be  dismissed. 

Order, 

This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record,  firom  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Louisiana,  and  was  argued  by  counsel.  On 
consideration  v^hereof,  it  is  now  here  ordered,  adjudged  and 
decreed  by  this  court,  that  the  decree  of  the  said  District  Court 
in  this  cause  be,  and  the  same  is  hereby,  re^^ersed  and  annulled, 
and  that  this  cause  be,  and  the  same  is  hereby,  remanded  to  the 
said  District  Court,  with  directions  to  dismiss  the  petition  of 
the  claimants. 


The  United  States,  Appellants,  v.  Jeannettb  Caroltnb 
Castant,  Widow  in  community  op  Jacob  Brandegbb,  d»* 
ceased,  and  natural  tutrix  of  her  minor  children,  viz.: 
Odile  Madeline,  Camillus  John,  Stephaine,  Marie  Hen- 
rietta Brandeqee,  and  of  Caroline  Clotilde  Brandeoee, 
Wife  of  Henry  Lloyd,  beneficiary  Heirs  and  legal  Bb» 
prbsentatives  of  said  Jacob  Brandeoee,  deceased. 

This  coTirt  again  deddes,  as  in  9  How.  127,  and  10  How.  609,  that  by  tiie  act  of  1824^ 
a  claimant  of  land  in  Louisiana  mnst  ayer  and  prove  his  residence  in  that  PYorinoo 
at  the  Hlate  of  the  grant,  or  on  or  before  the  10th  of  March,  1804. 

Also,  that  the  act  was  no^  intended  to  provide  for  perfect  grants.  Over  snch^  the 
District  Court  has  no  jurisdiction. 

A  decree  of  the  court  was  erroneoos,  authorising  the  claimanto  to  enter  public  land, 
37  • 
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upon  tbe  ground  that  the  United  States  had  sold  what  was  coTered  hy  the  daia, 
wnen  there  was  no  evidence  that  the  United  States  had  made  any  snch  sales. 

This  was  a  land  case  arising  under  the  acts  of  1824  and 
1844,  which  came  up  by  appeeil  from  the  District  Court  of  the 
United  States  for  the  Eastern  District  of  Louisiana* 

.The  circumstances  of  the  case  are  stated  in  the  opinion  of  the 
court 

It  was  argued  by  Mr.  CriUenden  ( Attomey«(General,j  for  the 
United  States,  and  Mr.  SotUi  for  the  appellees. 

Mr.  Justice  DANIEL  delivered  the  opinion  of  the  court 
The  claim  of  the  appellees  in  this  case  was  preferred  in  virtue 
of  the  provisions  of  the  act  of  Congress  of  May  26th,  1824,  en- 
titled <<  An  act  enabling  the  claimants  to  lands  within  the  limits 
of  the  State  of  Missouri,  and  the  Territory  of  Arkansas,  to  in- 
stitute proceedings  to  try  the  validity  of  their  claims;"  vid.  4 
Stat  at  Large,  52,  which  provisions  were  revived  by  an  act  of 
Congress  of  the  17th  of  June,  1844,  and  extended  to  the  States 
,  of  Louisiana  and  Arkansas,  and  to  so  much  of  the  States  of 
Mississippi  and  Alabama  as  is  included  in  the  district  of  country 
south  of  the  31st  degree  of  north  latitude,  and  between  the 
Mississippi  and  Perdido  rivers.    5  Stat  at  Large,  676. 

The  original  petition,  presented  in  the  name  of  Jacob  Brande- 

fee,  sets  lorth  that  in  pursuance  of  an  order  of  Don  Manuel 
}ayoso  de  Lemos,  Governor- General  of  Louisiana  and  West 
Florida,  Don  Carlos  Laveau  Trudeau  the  royal  Surveyor,  did 
on  the  15th  of  November,  1798,  deliver  to  Donna  Maria  Manetta: 
Laveau  Trudeau,  a  tract  of  land,  containing  five  hundred  super- 
ficial arpens,  situated  and  bounded  as  in  the  petition  described, 
and  as  contained  in  a  survey  or  figurative  plan  accompanying 
the  petition,  and  as  said  to  have  been  set  foith  in  a  survey  alleg- 
ed to  have  been  previously  made  by  Pintado,  Deputy*  Surveyor 
of  Louisiana. and  West  Florida.  That  afterwards,  on  or  about 
the  12th  day  of  November,  1798,  the  Governor-General  Gayoso 
de  Ijemos,  made  a  regular  concession  or  grant  of  this  land  to 
Donna  Maria  Manetta  Laveau  Trudeau ;  that  on  tbe  Slst  of 
August,  1821,  the  said  Donna  Maria  conjointly  with  her  hus- 
band,' J^siah  E.  Kerr,  sold  and  conveyed  the  land  granted  as 
aforesaia  to  Brandegee,  and  the  deed  to  him  is  made  an  exhibit 
in  this  case.  The  petition  further  states,  (referring  to  the  metes 
and  bounds  of  the  granit,  as  described  in  the  survey  and  evi- 
dences of  title)  that  the  claim  had  been  presented  to  the  Board 
of  Land  Commissioners,  whose  decision- had  been  adverse  there- 
to;  that  the  whole  of  said  tract  of  land,  or  the  gi'eater  part 
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thereof,  had  either  been  jsold  by  the  United  States,  or  confirmed 
to  actual  settlers.  The  petition  then  concludes  with  the  prayer^ 
that  the  title  of  the  petitioner  may  be  held  good,  and  that  he 
may  be  entitled  to  enter  an  equal  quantity  of  land  in  Ueu  of  that 
which  had  been  sold  or  confirmed  to  others.  The  petitioner, 
Jacob  Brandegee,  having  departed  this  life  after  the  institution 
of  these  proceedings,  they  were  revived  in  the  name  of  his  widow 
in  community,  and  of  his  children  and  heirs. 

There  is  not  exhibited  with  the  petition  or  in  any  p-^rt  of  the 
proceedings,  an  original  order  from  De  Lemos  to  Trudeau,  di«> 
recting  the  latter  to  deliver  to  Donna  Maria  ManettA  Trudeau, 
tJie  land  mentioned,  but  there  is  a  certificate  signed  by  Carlos 
Laveau  Trudeau,  as  Royal  Surveyor,  stating  that  he  had  deli- 
vered possession  to  Donna  Maria  Manetta  Laveau  Trudeau,  of 
the  tract  of  land  of  five  hundred  superficieil  arpens,  coiiesponc^ 
ing  with  the  figurative  plan  or  survey,  in  which  the  boundaries 
are  described  with  sreat  precision.  This  certificate  is  followed 
by  an  instrument  adopting  and  confirming  it,  signed  by  Oayoso 
De  Lemos,  styling  himseS  Brigadier  of  the  Royal  Armies,  Gov* 
emor-General  and  Royal  Vice-Patron  of  the  Provinces  of  Louis* 
iana  and  West  Florida ;  and  this  instrument,  lifter  reciting  the 
boundaries  as  contained  in  the  certificate,  concludes  in  the  fol- 
low;ing  terms:  <<  And  recognizing  the  same;  approving  them  as 
we  do  hereby  approve  them,  availing  ourselves  of  the  faculty 
which  the  King  has  given  us,  we  grant  in  his  royal  name,  to  the 
aforesaid  Donna  Maria  Manetta  Laveau  Trudeau,  the  aforesaid 
five  hundred  superficial  acres  of  land;  that  she  may  use  and  dis* 
pose  of  them  as  her  own  property,  in  conformity  with  the  afore- 
said aets." 

Upon  the  aforegoing  petition,  and  the  documents  above  re* 
ferred  to,  constituting  all  the  evidence  in  this  cause,  the  District 
Court,  on  the  8th  of  June,  1849,  ordered  and  decreed,  ^<  that  the 
grant  made  by  the  Spanish  government  to  Donna  Maria  Ma* 
netta  Laveau  Tradeau  was  a  perfect  one;  *that  therefore,  the 
plaintiifs  are  entitled  to  the  relief  grajited  by  the  act  of  Congress, 
approved  on  the  17th*  of  June,  1844,  and  the  act  of  1824,  to 
which  it  refers ;  and  that  it  is  therefore  ordered  and  decreed,  that 
the  grant  is  valid  against  the  United  States,  and  that  the  land 
described  in  the  said  grant  and  survey  thereof,  as  part  of  the 
exhibits,  containing  five  hundred  superficial  arpens,  according  to 
the  metes  and  bounds  as  described  in  the  said  grant  and  survey, 
belongs  to  the  petitioners  holding  under  the  original  grantee.'^ 
The  same  court  then  proceeds  to  declare;  'Hhat  whereas  it 
is  ascertained  that  a  great  part  of  the  land  is  now  held  by 
titles  emanating  from  the  United  States,  it  is  further  ordered, 
adjudged,  and  decreed,  that  for  all  the  land  within  the  limits  so 
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held,  which  has  been  sold  or  otherwise  disposed  of  by  the  United 
States,  the.  petitioners  shall  be,  and  they  are  hereby  authorized 
to  enter  in  an^  land-office  of  the  United  States  in  the  State  of 
Louisiana,  a  uke  qnantity  of  public  land  elsewhere,  in*  conform- 
ity with  the  provision  of  the  11th  section  of  the  act  of  Con- 
gress, approved  on  the  26th  of  May,  1824." 

This  decision  of  the  district  judge  is  palpably  inconsistent  with 
the  repeated  adjudications  of  this  court,  upon  the  language  and 
objects  of  the  act  of  Congress  of  1834,  and  of  the  reviving  act 
of  1844;  and  is  indeed  contradic^tory  and  inconsistent  with 
itself,  in  the  different  grounds  it  assumes  for  its  support  Before 
proceeding  to  a  more  particular  examination  of  me  decision  of 
the  District  Court,  it  seems  proper  to  advert  to  the  true  position 
•  of  the  petitioner,  or  rather  of  the  grantee,  from  whom  his  titie 
is  deduced,  as  described  in  the  petitiou^  and  to  inquire  whether 
that  position,  as  there  described,  apart  from  the  question  of  the 
completeness  or  incompleteness  of  the  grant,  be  one  on  which 
the  jurisdiction  of  the  District  Court  could  attach.  Thus  it 
must  be  remembered,  that  in  the  enumeration  in  the  act  of  1824, 
of  the  qualifications  requisite  for  claiming  the  benefit  of  that 
act,  is  the  residence  of  the  grantee  within  the  province  of  Louis- 
iana, at  the  date  of  the  ^nt,  or  on  or  before  the  10th  day  of 
March,  1804.  This  reqmsite  of  residence  at  one  of  the  periods 
prescribed,  can  in  nowise  be  received  as  a  matter  of  form.  It 
IS  of  the  essence  of  the  right  to  invoke  the  aid  of  the  act  of 
Congress,  which  was  designed  to  confer  a  benefit  on -actual  oc- 
cupants or  settlers.  Such  bieing  its  character,  it  should,  there- 
fore, in  every  instance  in  which  that  act  is  appealed  io^  be  both 
averred  and  proved* .  In  the  case  before  us  the  petition  is  wholly 
silent  as  to  this  qualification,  and  no  proof  is  adduced  as  to  its 
existence.  For  this  omission  alone,  then,  to  aver  a  material, 
nay,  the  most  material  ingredient  in  the  right  to  invoke  the  aid 
of  the  act  of  1824,  the  petition  presented  no  case  upon  which 
the  jurisdiction  of  the  District  Court  could  attach.  This  point 
has  been  ruled  in  the  cases  of  the  United  States  v.  Reynes,  in 
9th  Howard,  127,  and  of  the  United  States  v.  D'Auterive, 
in  10th  Howard,  609,  and  in  other  cases  decided  during  the 
present  term  of  this  court.  But  let  us  view  this  case  in  other 
aspects  of  it,  as  exhibited  upon  the  face  of  the  petition  and 
documents  adduced  to  sustain  it ;  and  as  it  is  characterized  in 
the  decree  of  the  District  Court,  in  order  to  determine  whether 
it  be  one  within  either  the  mischiefs  or  the  remedies  described 
or  provided  by  the  act  of  Congress  of  May  26th,  1824.  By  re- 
currence to  the  certificate  of  Trudeau,  and  to  the  figurative  plan 
accompanying  it,  dated  November  15th,  1798,  the  quantity  of 
the  land  and  the  boundaries  thereof  will  be  seen  to  have  been 
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fixed  and  described  with  the  utmost  precision,  so  as  to  leave  no 
room  for  mistake  or  uncertainty.  Turning  next  to  the  grant  or 
concession  by  Grayoso,  on  the  12th  of  December,  1798,  it  will  be 
seen  that  the  certificate  of  survey  by  Trudeau,  and  the  figtur* 
ative  plan,  are  directly  referred  to,  and  all  the  lines  and  bound* 
aries,  the  quantity  of  land,  and,  indeed,  evety  indicium  by  which 
it  had  been  described,  are  adopted  by  the  grantor,  in  the  very 
language  of  the  certificate ;  and  after  such  reference  and  adop* 
tion,  the  grant  concludes  in  the  following  terms :  ^Approving 
them  as  we  do  hereby  approve  them,  availing  ourselves  of  the 
faculty  which  the  King  has  given  us,  we  grant  in  his  royal  name, 
to  the  aforesaid  Donna  Maria  Manetta  Laveau  Trudeau,  the 
aforesaid  five  hundred  superficial  acres  of  land,  that  she  may  use 
and  dispose  of  them  as  her  own  property,  in  conformity  with 
the  aforesaid  acts."  The  effect  of  these  proceedings  on  the  part 
of  the  Spanish  governor  was  to  vest  in  the  grantee  a  penect 
legal  estate,  in  the  subject  granted  the  tUulo  in  forma^  The 
District  Court,  upon  the  strength  of  these  proceedings,  declares 
what  was  unquestionably  true,  viz.,  that  the  title  vested  in  the 
grantee  by  the  Spanish  authorities  was  a  perfect  one ;  but  the 
court  goes  oh  to  deduce  from  this  truth  a  consequence  which  it 
did  not  warrant,  but  which  it  entirely  excluded,  viz.,  that  "  there- 
fore the  plaintiffs  are  entitled  to  the  relief  granted  by  the  act  of 
Congress,  entitled,  &c."  The  legitimate  deduction  from  the 
facts  above  ascertsdned  and  admitted  by  the  court,  would  have 
been  to  this  effect,  and  therefore  the  District  Court  could  have 
no  jurisdiction  of  the  plaintiffs'  petition,  and  that  the  same  be 
accordingly  dismissed.  It  is  in  this  respect  that  the  inconsist- 
ency of  the  decree  of  the  District  Court,  with  the  facts  on  which 
it  professes  to  be  founded,  and  with  the  acts  of  1824  and  1844, 
and  with  itself,  is  made  manifest  It  first  asserts  the  complete- 
ness of  the  titie  of  the  petitioner,  and  then  declares  it  to  be  de- 
pendent on  aids  provided  by  statute ;  provided  for  the  purpose 
of  perfecting  titles  avowedly  incomplete,  which  must  continue 
forever  incomplete,  except  for  the  means  so  provided  for  per- 
fecting them.  That  interpretation  of  the  acts  df  Congresd  of 
1824  and  1844,  which  declares  them  to  be  inapplicable  to  perfect 
legal  tities,  can  no  lon^r  be  questioned. 

It  has  been  exjpres^y  ruled  in  the  cases  already  cited  of  the 
United  States  r.  Reynes,  in  9th  Howard,  127,  and  in  the  Unit^ 
States  V.  D'Auterive,  in  10th  Howard,  609;  and  upon  the  same 
interpretation  of  the  statutes  above-mentioned,  have  numerous 
cases  been  decided  during  the  present  term.  The  decree  of  the 
District  iCourt  in  this  case  is  marked  by  other  peculiarities  which 
must  deprive  it  of  any  validity  whatsoever.  The  decree  first 
decides  that  the  titie  of  Donna  Maria  to  the  land  in  question  \s^ 
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good  and  complete  as  against  the  United  States,  and  that,  there- 
£»e,  the  land  belongs  to  the  petitioners,  as  deducing  title  from 
her.  The  decree  then  proceeds  to  declare  and  order,  <<that 
whereas  it  is  ascertained  that  a  great  part  of  the  said  land  is 
now  held  by' titles  en^anating  from  the  United  States,  it  is  fur- 
ther ordereOf  adjudged,  and  decreed,  that  for  all  the  land  within 
the  limits  so  held,  which  has  been  sold  or  otherwise  disposed  of 
by  the  United  States,  the  petitioners  shall  be,  and  they  are  here- 
by authorized,  to  enter  in  any  land-ofHce  of  the  United  States 
in  the  State  of  Louisiana,  a  like  quantity  of  public  land  else- 
where, in  conformity  with  the  provisions  of  the  eleventh  section 
of  the  act  of  Congress,  approved  on  the  26th  of  May,  1824." 

Now,  it  is  to  be  observed  in  the  first  place,  that  there  is,  in 
this  case,  on  the  part  of  the  United  States,  a  general  denial  of 
every  fact  contained  in  the  petition ;  nothing  is  admitted  directly 
or  by  implication.  In  the  next  place,  there  is  not  in  this  record 
to  be  found  even  an  attempt  to  show  a  grant  or  confirmation  of 
any  portion  of  this  land  by  the  United  States  to  any  person 
whomsoever;  nor  the  possession  of  it,  nor  of  any  portion  of  it^by 
any  person  at  any  time ;  not  even  by  the  petitioners  or  those 
from  whom  their  title  is  deduced  Inaeed,  none  but  the  govern- 
ment of  the  United  States  is  made  a  party  defendant  in  this 
case.  Upon  what  proof,  or  on  what  surmise  even,  the  District 
Court  could  conclude,  that  the  lands  had  been  panted  or  con- 
firmed by  the  United  States,  this  court  cannot  conjecture.  Even 
if  the  opinion  of  the  court  could  import  intrinsically  any  proof 
upon  this  point,  the  inquiries  would  remain,  as  to  what  portion 
of  the  lands  had  been  granted ;  by  whom,  and  to  whom.  With- 
out information  upon  these  heads,  it  seems  difficult  to  imagine, 
if  the  fact  of  grants  having  been  made  were  to  be  conceded, 
what  should  be  the  extent  of  the  equivalent  to  be  substituted 
for  them.  The  mere  assertion  of  the  one  or  the  other  can  invest 
no  right,  and  imnose  no  duty.  It  is  too  vague  and  indefinite  to 
be  comprehended,  much  less  to  be  enforced  with  due  regard  to 
the  rights  of  the  pstrties  to  the  cause. 

It  is,  therefore,  for  the  several  reasons  before  assigned,  the  opi- 
nion of  this  court,  that  the  decree  of  the  District  Court  be  re- 
versed, and  th.e  petition  dismissed. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  re- 
cord from  the  District  Court  of  the  United  States  for  the  Eastern 
District  of  Louisiana,  and  was  argued  by  counsel.  On  consider- 
ation whereof,  it  is  now  here  ordered,  adjudged,  and  decreed  by 
this  court,  ^hat  the  decree  of  the  said  District  Court  in  this 
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cause  be,  and  the  same  is  hereby  leversed  ana  annulieu ,  ^ad 
that  this  cause  be,  and  the  same  is  hereby  remanded  to  the  said 
District  Court,  with  directions  to  dismiss  the  petition  of  the 
claimants. 


Thb  Propeller  Genesee  Chief,  her  Tackle,  Apparel,  and 
Furniture,  William  L.  Pierce,  Master,  Alexander  Kel- 
SEY,  William  H.  Cheney,  William  Hunter,  Lansing  B« 
Swan,  George  R.  Clark,  and  Elisha  B.  Strong,  Appel- 
lants, v.  Henry  Fitzhugh,  DbWitt  C.  Littlejohn,  and 
James  Peck. 

The  act  of  Ck>ngre88,  passed  on  the  26th  of  February,  1845,  (5  Stat  at  Lazse,  736,) 
extending  the  jnrisdiction  of  the  district  courts  to  certain  cases  upon  the  lakes, 
and  navigable  waters  .connecting  the  same,  is  consistent  with  the  Constitittion  of 
the  United  States. 

It  does  not  rest  upon  the  power  granted  to  Congress  to  regolate  commerce. 

Bnt  it  rests  npon  the  ground  that  the  lakes  and  navi^lo  waters  connecting  fhem  are 
within  the  scope  of  admiralty  and  maritime  jorisdiction,  as  known  and  understood 
in  the  United  States,  when  the  Conatltntion  was  adopted. 

The  admiralty  and  maritime  jnrisdiction  granted  to  the  Federal  GoTemment  by  the 
Constitution  of  the  United  States  is  not  limited  to  tide-waters,  but  extends  to  all 
public  navi^ble  lakes  and  rivers,  where  commerce  is  carried  on  between  different 
States,  or  witli  a  foreign  nation. 

In  the  present  case  of  collision  between  a  vessel  narigated  by  steam  and  a  sailing 
yesscl,  the  evidence  shows  that  the  former  was  in  fault 

Itis  theduty  of  everr  steamboat  to  keep  a  trustwonhy  person  employed  as  a  loo|^- 
out ;  and  if  there  be  none  such,  additional  to  the  helmsman,  or  if  ho  was  not  sta- 
tioned in  a  proper  place,  or  not  vigilantly  employed  in  his  duty,  it  must  be  regarded 
as  prtm^^/SicM  evidence  that  the  collision  was  the  fault  of  tho  steamboat  - 

This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  New  York. 

It  was  a  libel  filed  by  Fitzhugh,  Littlejohn,  and  Peck. 

The  libel  lants  filed  their  libel  in  the  District  Court  for  the 
Northern  District  of  New  York,  against  the  propeller  Genesee 
Chief,  and  Pierce,  as  master,  in  which  they  allege  that  they  were 
the  owners  of  the  schooner  Cuba,  a  vessel  of  fifty  tons  burden 
and  upwards,  enrolled  and  licensed  for  the  coasting  trade,  and 
employed  in  the  business  of  commerce  and  navigation,  between 

1>orts  and  places  in  different  States  and  territories  upon  the 
akes,  and  navigable  waters  connecting  said  lakes.  That  said 
schooner,  at  the  time  of  the  loss  and  collision,  thereinafter  men- 
tioned, was  laden  with  five  thousand  nine  hundred  and  fifty-five 
bushels  of  wheat;  andt>n  Lake  Ontario,  about  forty  miles  below 
Niagara,  bound  from  Sandusky,  in  the  State  of  Ohio,  to  Oswe- 
•go,  in  the  State  of  New  York.  That  the  p  opeller  Genesee 
Chief,  of  which  the  appellant.  Pierce,  was  master,  and  being  a 
vessel  of  fifty  tons  burden  and   upwards,  duly  enrolled  and 
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licensed  as  aforesaid^  and  then  actually  engaged  in  commeroe 
and  navigation  as  afoiesaidy  while  at  the  place  aforesaid,  on  xhe 
sixth  day  of  May,  1847,  by  the  carelessness  and  negUgence  of 
the  master  and  crew,  ran  foul  of  and  suuIl  the  said  schooner,  with 
her  cargo;  and  concluding  with  the  usual  prayer  for  the  condem- 
nation of  the  vessel  and  for  the  payment  of  the  damaee. 

The  claimants  of  Alexander  Kekey  and  others,  and  the  mas- 
tefj  put  in  their  joint  and  several  answer  to  the  libel,  admitting 
the  collision  and  the  loss  of  the  Cuba,  but  denying  that  the  cojh 
lision  happened  from  any  want  of  care,  negligence,  or  misma- 
nagement of  the  master  or  crew  of  the  propeller^  and  alleging 
that  the  collision  occurred  in  consequence  of,  and  was' occasion- 
ed by  the  caielessness,  ignorance,  mismanagement  and  want  of 
skill  of  the  master  and  crew  of 'the  Cuba.  The  answer  slIso  con- 
tains the  following  objection  to  the  jurisdiction  of  the  court: 
^  And  these  lespondenta  aver  that  the  respondents  Alexander 
Kelsey,  William  H.  Cheney,  Lansing  B.  Swan,  Geor^  R. 
Clarke,  Elisha  B.  Strong,  and  William  L.  Pierce,  are  all  citizens 
of  the  State  of  New  York,  and  that  the  said  Henry  Fitzhugh 
and  Dewitt  C.  Litttcjohn  are  also  citizens  of  the  State  of  New 
York ;  and  they  also  aver  that  the  collision  set  f(»rth  in  the  said 
libel  occuired  within  the  territorial  boundaries  of  the  said  State, 
and  hot  on  the  high  seas,  nor  in  any  arm  of  the  sea,  river,  creek, 
stream,  or  other  body  of  water  where  the  tide  ebbs  and  %flows, 
and  therefore  they  say  that  this  court  has  no  jurisdiction  over 
the  matters  siet  forth  in  the  said  libel,  and  ihey  pray  that  the 
same  effect  may  be  given  to  their  defence  in  tms  respect  as  if 
the,  same  were  made  by  special  {>lea  or  exception." 

The  cause  was  in^A  before  his  honor  the  district  judge,  in 
April,  1848,  and  a  decree  passed  in  favor  of  the  libellants.  The 
respondents  appealed  to  the  Circuit  Court,  and  the  cause  was 
tried  in  that  couit  in  June,  1849.  The  decree  of  the  District 
Court  was  affirmed. 

The  master  of  the  propeller,  Pierce,  was  allowed  to  file  a  sepa- 
rate answer  in  the  Circuit  Court)  and  he  was  sworn  as  a  wit- 
ness for  the  claimants. 

fVom  this  decree  the  owners  of  the  propeller  appealed  to  this 
court 

It  was  argued  by  Mr.  MathewSi  for  the  appellants,  and  by 
M,   Grant  and  JMr*  Seward^  for  the  appellees. 

The  points  made  by  the  appellees  (the  libellants)  will  first  be 
stated  as  they  were  made  in  the  Circuit  Court  and  repeated 
here.  The  natural  order  appears  to  be  that  the  libellants  should 
prove  their  ci^se. 
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Mr.  Granti  for  the  Ubellanta,  contended  that  the. following 
fa6t8  were  proved  by  the  evidence,  and  made  these  points : 

Ist  Point  The  propeUer  was  l>oiuid  up  tb^  lake  with  a  light 
load,  going  eight  miles  an  hoar,  while  the  Cuba  was  bound  down 
the  lake,  heavily  loaded,  with  a  light  breeze,  making  only  two 
miles  an  hour.  The  courses  of  the  two  vesseU  were  a.bout.  one 
hundred  rx>ds  apart,  and  they  would  have  passed  each  other  at 
that  distance,  had  not  the  propeller  swung  oil  from  her  course. 

2d.  The  Cuba  was  close  hauled  on  the  wind,  and  having  laid 
her  eourse,  was  justified  in  keeping  it 

1.  A  vessel  having  the  wind  free  must  give  way  to  one  dose 
hauled,  or  be  responsible  for  the  consequences.  2  Dodson,  36, 
37;  2  Chitty's  Gen.  Prac  514;  Stoiy  ojn  Bailm.  611;  Am. 
Law  Journal,  vol.  4,  No.  4;  Lyle  v.  The  Conestoga;  Id.  Feb. 
1849,  354. 

2.  A  steam  vessel  is  regarded  as  always  having  the  vnnd  fair. 
2  Hag.  Ad.  Rep.  173;  3  Id.  414;  2  Wend.  452;  2  Chitty's 
Gen.  ftao.  514,  515 ;  Story  on  Bailm.  611 ;  Conk.  Ad.  Rrac. 
305,  308;  Abbott  on  Ship,  part  3,  p.  300,  308, 311 ;  10  Howard, 
658-587. 

3.  The  proceedings  on  the  part  of  her  master  were  strictly 
regular;  he  performed  his  duty  in  every  respect  Story  on 
Baikn.  611 ;  The  Thomas,  5  Rob.  No.  345 ;  5  Rob.  316. 

4.  The  Cuba  had  a  good  light,  which  was  hung  in  a  con- 
spicuous place,  and  was  seen  by  the  propeller  four  or  five  miles 
off. 

5.  No  response  was  given  to  the  Cuba's  hail,  and  the  popel- 
ler  continuing '  on  her  swinging  course  to  bear  down  directly 
upon  the  Cuba,  the  captain  was  justified  in  his  order  to  put  the 
helm  down ;  especially  as  the  danger  had  then  become  so  im- 
minent, that  the  putting  the  helm  up  or  down  could  not  have 
avoided  the  -collision  or  changed  its  result 

6.  Pierce  is  not  a  competent  witness  for  the  appellants.  1 
Browne's  Civ.  Co.  Law  500, 501 ;  1  Story,  96 ;  Ware's  Rep.  367 ; 
Wood's  Inst  315,  316;  2  Page's  Ch.  Rep.  54;  1  Sumn.  343, 
344,  401,  432 ;  2  Gall.  48,  50 ;  How.  Rep.  53,  57 ;  2  Hag.  Ad. 
Rep.  149, 151 ;  1  Pet  Ad.  139, 141,  211. 

1st  The  appellants  have  been  guilty  of  delay.  They  might 
have  got  this  testimony  in  the  court  bdow.  Conk.  Ad.  Prac 
755;  1  Sum.  331. 

2d.  The  moving  papers  are  defective  in  not  showing  how 
the^  testimony  of  Captain  Pierce  is  pertinent     1  Sum.  344, 

vHtiJu' 

7.  The  collision  was  occasioned  by  the  carelessness,  negli- 
gence, and  mismanagement  of  those  having  charge  of  the  pro- 
peller, and  the  appellants  are  responsible  for  all  the  consequences. 

VOL.  XII.  3S 
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Ist  The  propeller  swung  from  her  course,  as  if  to  pass  the 
Cuba  on  her  larboard  side,  and,  while  thus  swinging  out,  she 
ran  down  and  sunk  the  latter,  with  her  engine  in  rail  opera- 
tion. 

2d.  There  was  no  officer  of  the  watch  on  duty/ 

3d,  There  was  no  look-out 

4th.  The  wheelsman  is  not  a  look-out    10  How.  658,  587. 

5th.  W  ite,  the  wheelsman,  was  asleep ;  if  not,  he  was  inca- 
pacitated bv  liquor  or  imperfect  vision. 

6th.  Boskkirk  was  not  competent  as  a  look-out,  even  if  he 
had  been  on  duty. 

7th.  There  was  no  response  from  the  propeller  to  the  hail  of 
the  Cuba.  Abbott  on  Ship.  234;  Story  on  Bail.  6,  611 ;  3  Kent, 
230 ;  5  Id. ;  Brig  Cynosure ;  7  Law  Rep.  222 ;  The  Shannon, 
1  Wm.  Rob.  467 ;  1  Law  Rep.  313,  318;  Conk.  Ad.  305-311. 

8th.  The  engine  was  not  stopped.  It  was  a  dear  starlight 
night 

0.  The  propeller  must  account  for  her  situation,  and  show 
satisfactorily  that  there  wa3  no  mismanagement,  or  mistake,  or 
blame,  that  can  be  reasonably  imputed  to  her.  The  Perth,  3 
Hag.  Ad.  R.  414,  417. 

9.  Her  excuses  are  unsatisfactory  and  untrue,  to  wit : 

1st  That  the  Cuba  had  the  wind  fair ;  that  she  changed  her 
course  and  crossed  the  propeller's  bows. 

2d.  That  the  Cuba  had  no  light ;  and  if  she  had,  the  night 
was  so  thick,  smoky,  and  foggy,  it  could  not  have  been  seen  by 
the  propeller. 

10.  The  case,  as  claimed  by  the  appellants,  is  not  possible ; 
while  the  one  proven  by  the  libellants  could  have  occurred. 

Under  the  former,  the  vessels  could  not  be  brought  together 
by  their  courses  and  speed,  as  is  demonstrated  by  the  diagrams. 

11.  The  act  of  Congress  of  1845,  extending  the  jurisdiction 
of  the  District  Court  to  the  cases  therein  mentioned,  is  consti- 
tutional. 5  How.  Rep.  441 ;  6  Id.  344,  386 ;  Gibbons  v.  Og- 
den,  9  Wheat  1. 

12.  The  libellants  are  entitled  to  recover  the  amount  of  da- 
mages allowed  them  in  the  decree  below,  together  with  the 
interest  thereon,  "  with  costs,  in  the  District  Court,  in  the  Cir- 
cuit Court,  and  in  the  Supreme' Court,  and  damages  and  rea- 
sonable counsel  fee.     Rule  17,  20." 

Mr.  Mathews  made  the  following  points : 

1st  Tlie  District  Court  had  not  jurisdiction  of  the  case,  and 
the  libel  should  have  been  dismissed  for  that  cause.  The  fol- 
lowing three  reasons  are  given  for  this : 

1,  tt  is  not  a  case  of  admiralty  and  maritime  jurisdiction^ 
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under  the  Constitution  of  the  United  States,  which  is  limited 
to  cases  occurring  upon  outers  within  the  ebb  and  flow  of  the 
tide.  The  Jefferson,  10  Wheat  428 ;  The  Steamboat  Orleans 
V.  Phoebus,  11  Pet  175 ;  The  United  States  v.  Combs,  12  Pet 
72 ;  Waring  et  aL  v.  Clarke,  5  How.  441 ;  New  Jersey  S.  N. 
Co.  V.  Merchants  Bank,  6  Id.  344 ;  Thomas  v.  Lane,  2  Sumn. 
1,9. 

2.  It  is  not  a  case  arising  under  the  Constitution,  or  any  law 
of  Congress.     1  Pet  512,  545;  10  How.  99. 

3.  The  act  of  Congress  of  the  26th  February,  1845,  is  not 
authorized  by  the  Constitution  of  the  United  States,  and  is  in 
conflict  with  it,  and  is  void. 

The  Constitution  declares  that  the  judicial  power  of  the  fede- 
ral courts  shall  extend  to  all  cases  arising  under  the  Constitu- 
tion and  the  laws  of  the  United  States,  and  to  all  cases  of  ad- . 
miralty  aad  maritime  jurisdiction,  and  to  other  cases  particu- 
larly enumerated,  but  which  it  is  unnecessary  to  specify  here. 

It  is  supposed  that  the  jurisdiction  of  the  federal  courts  is 
limited  to  the  cases  and  subjects  particularly  enumerated  in  the 
Constitution,  and  that  it  cannot  be  extended  beyond  these. 
Such  has  been  the  uniform  construction  of  that  instrument 

In  the  case  of  Marbury  v,  Madison,  1  Cranch,  137,  it  was 
held  that  the  Supreme  Court  had  not  jurisdiction  to  issue  writs 
of  mandamuSj  and  that  the  13th  section  of  the  Judiciary  Act  of 
1790,  conferring  such  jurisdiction,  was  not  authorized  by  the 
Constitution,  and  was  void. 

In  Hodgson  v.  Bowerbank,  5  Cranch,  303,  jurisdiction  was 
claimed,  on  the  ground  that  an  alien  was  a  party  under  the  11th 
section  of  the  Judiciary  Act  of  1789.  "  Marshall,  C.  J.  Turn 
to  the  article  of  the  Constitution  of  the  United  States,  for  the 
statute  cannot  extend  the  jurisdiction  beyond  the  limits  of  the 
Constitution."  The  same  point  was  ruled  in  the  case  of  Moss- 
man  V.  Higginson,  4  Dall.  12. 

In  the  83d  number  of  the  Federalist,  Mr.  Hamilton  uses  the 
following  language :  "  In  like  manner,  the  authority  of  the  fede- 
ral judicatures  is  declared  by  the  Constitution  to  comprehend 
certain  cases  particularly  specified.  The  expression  of  those 
cases  marks  the  precise  limits  beyoud  whicli  the  federal  courts 
cannot  extend  their  jurisdiction;  because  the  objects  of  their  cog- 
nizance being  enumerated  the  specification  would  be  nugatory 
if  it  did  not  exclude  all  ideas  of  more  extensive  authority." 
And,  again,  in  No.  82,  he  says:  "  I  shall  lay  it  down  as  a  rule, 
that  the  State  courts  will  retain  the  jurisdiction  they  now  have, 
unless  it  appears  to  be  taken  awav  in  one  of  the  enumerated 
modes."  And  see,  also,  opinion  of  C.  J.  Marshall,  in  Marbury 
j;.  Madison,  1  Cranch,  173-174 
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The  doctrine  which  I  deduce  from  these  authorities  is  this : 
the  Constitution  declares  that  the  judicial  power  shall  extend  to 
certain  cases,  which  are  particularly  expressed,  and  limits  its  ex* 
erdses  to  those  cases. 

If  this  proposition  is  sound,  then  the  act  of  the  26th  Febru- 
ary is  not  authorized  by,  and  is  in  conflict  with,  the  Constitu- 
tion ;  but  the  act  extends  the  jurisdiction  to  cases  which  tliis 
court  has  already  held  are  not  among  the  cases  particularly  spe- 
cified in  the  Constitution. 

It  may,  however,  be  said  that,  under  the  power  given  to  Con- 
gress to  regulate  commerce  among  tiie  several  States,  and  to 
make  all  laws  whicli  shall  be  necessary  and  proper  for  carrying 
into  execution  tluB  power,  Congress  was  authorized  to  make  the 
law  in  question.  It  may  be  observed,  in  the  first  place,  that  the 
act  does  not  purport  to  be  a  regulation  of  commerce.  The  titie 
of  the  act  shows  that  its  object  is  simply  to  extend  the  jurisdic- 
tion of  the  district  courts  to  cases  which  were  not  before  within 
the  cognizance  of  those  courts.  Although  the  titie  of  an  act 
cannot  be  regarded  as  any  part  of  the  act  itself,  it  is  sometimes 
resorted  to,  to  ascertain  the  object  and  purpose  of  its  enactment 
See  Dwarris  on  Statutes,  653. 

But  I  have  abready  shown,  that  the  Constitution  contains  a 
prohibition  aminst  extending  the  judicial  power  beyond  the 
cases  specified  in  the  Constitution.  The  Constitution  must  be 
so  construed  that  all  its  parts  will  harmonize.  The  power  to 
regulate  commerce,  and  to  make  all  laws  necessary  and  proper 
for  that  purpose,  must  be  so  executed  as  not  to  conflict  with  the 
prohibition  aminst  extending  the  judicial  power  beyond  the 
prescribed  limits. 

It  will  not  be  pretended  that  Congress  has  the  power  to  make 
any  ex  post  f<icto  law,  or  to  lay  any  tax  or  duty  on  articles  ex- 
ported firom  any  State,  in  execution  of  the  power  to  regulate 
commerce.  The  prohibition  in  these  cases  is  expressed ;  but  a 
prohibition  which  is  necessarily  implied,  is  just  as  binding  upon 
Confi[ress  as  if  it  were  expressed.  The  Constitution  has  made 
ample  provision  for  bringing  within  the  cognizance  of  the  fede- 
ral courts  all  cases  which  may  arise  under  any  proper  regulation 
of  commerce  among  the  States,  which  may  be.  prescribed  by 
Congress  in  the  general  provision,  that  the  judicial  pow^  shaU 
extend  to  all  cg^ses  arising  under  any  law  of  the  United  States. 

K  this  law  can  be  sustained,  it  is  not  perceived  why  Congress 
may  not  extend  the  jurisdiction  of  the  federal  courts  to  every 
case  of  contract  or  tort,  growing  out  of  the  extensive  trade  and 
commerce,  now  carried  on,  by  land  and  water,  among  the  States 
of  the  Union ;  and  thus  draw  within  the  cognizance  of  these 
courts  one  half  of  the  litigation  of  the  country.  See  opinion 
of  Mr.  J.  Nelson,  6  How.  392. 
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2d  The  libellants  are  not  entitled  to  recover  in  this  caae  upon 
the  merits,  without  showing  negligence  on  the  part  of  the  Chie^ 
accompanied  with  freedom  from  blame  on  the  part  of  the  Cuba. 
Abbott  on  Shipping,  238,  Perkins's  Ed  312.  The  burden  of  prov- 
ing  negligence  is  on  the  libellants.     2  Hagg.  145. 

3rd.  The  Chief  was  without  fault  No  blame  or  negligence 
can  be  imputed  to  her. 

1.  She  was  well  and  sufficiently  manned. 

2.  She  was  well  lighted,  and  lights  were  in  proper  places. 

3.  She  had  a  competent  and  proper  look-out  The  captain, 
the  man  at  the  wheel,  and  one  on  the  deck  were  sufl^cn^nt  10 
How.  585.  K  the  captain  and  the  man  at  the  wheel  ad(one  were 
on  deck,  it  was  a  competent  look-out,  according  to  the  testimony 
of  all  the  nautical  men  in  this  case. 

4.  But  if  the  look-out  was  insufficient,  unless  the  loss  can  be 
imputed  to  that  cause,  the  libellants  cannot  recover.  6  Law 
Rep.  111. 

D.  If  the  Cuba  had  no  light  in  her  rigging,  it  was  not  the 
fault  of  the  Chief  that  she  was  not  seen  in  time  to  avoid  the 
collision.  In  the  absence  of  such  light  she  could  not  have  been 
seen  from  the  Chief.  The  smoke  or  haze  on  the  water,  and 
the  position  of  the  Cuba  between  the  Chief  and  the  land  pre- 
vented it 

4th.  The  pretence  that  the  Chief  suddenly  changed  her  course 
just  before  the  collision,  and  swung  around  to  the  north,  is  with- 
out any  foundation. 

1.  The  weight  of  evidence  is  clearly  against  it 

2.  It  is  improbable.  When  the  testimony  is  confficting,  the 
court  will  be  guided  by  the  probabilities  of  the  case.  The  Mary 
Stuart,  2  W.  Rob.  244. 

6th.  The  course  of  the  Chief  in  goin^  to  the  leeward  was 
proper.  It  was  according  to  the  law  of  the  sea.  3  Carr.  & 
Pavne,  628-629 ;  Id  601 ;  3  Hagg.  321 ;  1  Law  Rep.  313,  3ia 

oth.  The  Cuba  was  in  fault,  and  her  fault  was  the  cause  of 
the  collision* 

1.  She  was  in  fault  in  bearing  away  after  she  saw  the  Chiefs 
light  The  Cuba  should  have  kept  her  course,  oh  the  libellants' 
own  showing.  If  she  was  close-hauled  she  should  have  kept 
her  course.  The  Celt,  3  Hagg.  321,  and  see  fol.  974  and  1312 
of  case.  If  she  had  the  wind  three  points  free,  then  she  should 
have  passed  to  the  right  even  if  she  had  to  change  her  course 
for  that  purpose.  1  Law  Rep.  313,  318,  and  see  testimony  of 
Capt  Eggleston,  fol.  1012.  . 

2.  The  master  of  the  Cuba  sa;  he  saw  the  Chief  coming 
directly  towards  him.     He  ought  to  have  known  that  it  was  not 

38*  . 
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by  design,  and  he  should  have  changed  his  course  and  hung  out 
more  lights. 

3.  But  the  proof  clearly  shows  that  the  Cuba  was  to  the  wind- 
ward of  the  Chief  and  that  she  went  to  the  leeward  crossing  the 
bows  of  the  Chief. 

4.  The  Cuba  had  no  light  in  her  rigging.  The  weight  of  evi- 
dence is  against  the  libellants  on  this  point. 

7th.  The  declarations  and  admissions  of  the  master  are  evi- 
dence against  the  libellants,  and  are  to  be  treated  as  the  declar- 
ations and  admissions  of  the  libellants  themselves,  especially  as 
the  libellants  have  failed  to  produce  the  protest  The  Manches- 
ter, 1  W.  Rob.  62 ;  Abbott  on  Shipping,  380,  Perkins's  Ed.  of 
1846,  465-466;  The  Emma,  2  W.  Rob.  315. 

8th.  The  testimony  of  the  principal  witnesses  on  the  part  of 
the  libeUants  is  so  far  discredited  that  no  decree  ought  to  be  pre- 
dicated upon  it. 

1.  The  master  is  discredited  by  his  own  declarations,  and  this 
impeachment  extends  to  the  crew. 

2.  As  to  the  light,  the  master  is  contradicted  by  Rickerby  and 
by  the  men  on  the  Chief. 

3.  As  to  :he  force  of  the  wind,  the  distance  which  the  Cuba 
sailed  between  6  o'clock  and  the  time  of  the  collision,  show 
most  clearly  that  the  statement  of  her  master  and  Sharp  cannot 
be  true. 

4.  As  to  the  course  of  the  wind:  The  master  and  Sharp  are 
contradicted  by  the  men  on  the  Chief,  and  by  Spence,  Taylor, 
Eggleston  and  Morgan. 

9th.  If  the  Cuba  was  in  fault  in  either  of  the  particulars  be- 
fore enumerated,  the  libellants  cannot  recover.  This  seems  to 
be  now  the  settled  law  in  cases  of  collision.  Rathbiln  v.  Payne, 
19  Wend.  399 ;  Barnes  v.  Cole,  21  Wend.  188 ;  Spencer  v.  iJtica 
and  S.  R,  R.  Co.  6  Barbour,  337. 

Mr.  Chief  Justice  TANEY  delivered  the  opinion  of  the  court 
This  is  a  case  of  collision  on  Lake  Ontario.  The  libellants 
were  the  owners  of  the  schooner  Cuba,  and  the  respondents  and 
present  appellants  the  master  and  owners  of  the  propeller  Gtene- 
see  Chief.  The  libellants  state  that  on  the  6th  of  May,  1847,  as 
the  Cuba  was  on  her  voyage  from  Sandusky,  in  the  State  of 
Ohio,  to  Oswego,  in  the  State  of  New  York,  the  Genesee  Chief,, 
which  was  proceeding  on  a  voyage  up  the  lake,  ran  foul  of  her 
and  damaged  her  so  seriously  that  she  shortly  afterwards  sunk, 
with  her  cargo  on  board;  and  they  also  allege  that  the  collision 
Was  occasioned  by  the  carelessness  and  mismanagement  of  the 
officers  and  crew  of  the  propeller,  without  any  fault  of  the  offi- 
cers or  crew  of  the  Cuba.     The  respondents  deny  that  it  was 
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occasioned  by  the  fault  of  the  steamboat,  and  impute  it  to  the 
carelessness  with  which  the  schooner  was  managecL 

The  proceeding  is  in  rem^  and  in  substance  as  well  as  in  formi 
a  proceedinj?  in  admkalty.  It  was  instituted  under  the  act  of 
February  26, 1845,  (5  Stat  at  Large,  726,)  extending  the  juris- 
diction of  the  district  courts  to  certain  cases  upon  the  lakes  and 
navigable  waters  connecting  the  same.  The  District  Court  de- 
creed in  favor  of  the  libellants,  and  the  decision  was  affirmed  in 
the  Circuit  Court,  firom  which  last-mentioned  decree  this  appeal 
has  been  taken. 

Before,  however,  we  can  look  into  the  merits  of  the  dispute 
there  is  a  question  of  jurisdiction  which  meets  us  at  the  thresh- 
old. When  the  act  of  Congress  was  passed,  under  which  thesei 
proceedings  were  had,  serious  doubts  were  entertained  of  its 
constitutionality.  The  language  and  decision  of  this  court,, 
whenever  a  question  of  admiraltv  jurisdiction  had  come  before 
it,  seemed  to  imply  that  under  the  Constitution  of  the  United 
States,  the  jurisdiction  was  confined  to  tide-waters.  Yet  the 
conviction  that  this  definition  of  admiralty  powers  was  narrower 
than  the  Constitution  contemplated,  has  been  growing  stronger 
every  day  with  the  growing  commerce  on  the  lakes  and  navi- 
gable rivers  of  the  western  States.  And  the  difficulties  which 
*tiie  language  and  decisions  of  this  court  had  thrown  in  the  way, 
of  extending  it  to  these  waters,  have  perhaps  led  to  the  inquiry 
whether  the  law  in  question  could  not  be  supported  under  the 
power  granted  to  Congress  to  regulate  commerce.  This  proposi- 
'  tion  has  been  maintained  in  a  recent  work  upon  the  jurisdic- 
tion, law,  and  practice  of  the  pourts  of  the  United  States  in 
admiralty  and  maritime  caused,  which  is  entitled  to  much  re- 
spect, and  the  same  ground  has  been  taken  in  the  argument  of 
the  case  before  us. 

The  law,  however,  contains  no  regulations  of  commerce ;  nor 
any  provision  in  relation  to  ^hipping  and  navigation  on  the 
lakes.  It  merely  confers  a  new  j'urisdiction  on  the  district 
courts ;  and  this  is  its  only  object  and  purpose.  It  is  entitled 
"  An  act  extending  the  jurisdiction  of  the  district  courts  to  cer- 
tain cases  upon  the  lakes  and  navigable  waters  connecting  the 
same;"  and  the  enacting  clause  conforms  to  the  title.  It  de- 
clares that  these  courts  shall  have,  possess,  and  exercise  the  same 
jurisdiction  in  matters  of  contract  and  tort,  arising  in  or  upon  or 
concerning  steamboats  and  other  vessels  of  twenty  tons  burden 
and  upwards,  enrolled  and  licensed  for  the  coasting  trade,  and  at 
the  time  employed  in  business  of  commerce  and  navigation  be- 
tween ports  and  places  in  different  States  and  territories,  as  was 
at  the  time  of  the  passage  of  the  law  possessed  and  exercised  by 
Che  district  courts  in  cases  of  like  steamboats  and  other  vessels 
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employed  in  navigation  and  commerce  on  the  Ipgh  seas,  or  tide- 
waters within  the  admiralty  and  maritime  jurisdiction  of  the 
United  States. 

It  is  evident,  therefore,  firom  the  title  as  well  as  the  body  of 
the  law,  that  Congress,  in  passing  it,  did  not  intend  to  exercise 
their  power  to  regulate  commerce ;  nor  to  derive  their  authority 
from  that  article  of  the  Constitution.  And  if  the  constitutiou- 
aUtv  of  this  law  is  supported  as  a  regulation  of  commerce,  we 
shall  impute  to  the  legislature  the  exercise  of  a  power  which  it 
has  not  claimed  under  that  clause  of  the  Constitution ;  and  which 
we  have  no  reason  to  suppose  it  deemed  itself  authorized  to  ex- 
ercise. 

Indeed  it  would  be  inconsistent  with  the  plain  and  ordinary 
meaning  of  words,  to  call  a  law  defining  the  jurisdiction  of  cer- 
tain courts  of  the  United  States  a  regulation  of  commerce.  This 
law  gives  jurisdiction  to  a  certain  extent  over  commerce  and 
navigation  and  authorizes  the  court  to  expound  the  laws  that 
regulate  them.  But  the  jurisdiction  to  administer  the  existing 
laws  upon  these  subjects  is  certainlv  not  a  regulation  within  the 
meaning  of  the  Constitution.  And  this  act  of  Congress  merely 
creates  a  tribunal  to  carry  the  laws  into  execution  but  does  not 
prescribe  them. 

Nor  can  the  jurisdiction  of  the  courts  of  the  United  States 
be  made  to  depend  on  reg^ations  of  commerce.  They  are  en- 
tirely distinct  things,  having  no  necessary  connection  v^th  one 
another,  and  are  coniferred  in  the  Constitution  by  separate  and 
distinct  grants.  The  extent  of  the  judicial  power  is  carefully 
defined  and  limited,  and  Congress  cannot  enlarge  it  to  suit  even 
the  wants  of  commerce,  nor  for  the  more  convenient  execution 
of  its  commercial  regulations.  And  the  limits  fixed  by  the  Con- 
stitution to  the  judicial  authority  of  the  courts  of  the  United 
States,  would  form  an  insuperable  objection  to  this  law,  if  its 
validity  depended  upon  the  commercial  power. 

This  power  is  as  extensive  upon  land  as  upon  water.  Tne 
Constitution  makes  no  distinction  in  that  respect  And  if  the 
admiralty  jurisdiction,  in  matters  of  contract  and  tort  which  the 
courts  of  the  United  States  may  lawfully  exercise  on  the  high 
seas,  can  be  extended  to  the  lakes  under  the  power  to  regulate 
commerce,  it  can  with  the  same  prdpriety  and  upon  the  same 
construction,  be  extended  to  contracts  and  torts  on  land  when 
the  commerce  is  between  different  States.  And  it  may  embrace 
also  the  vehicles  and  persons  Engaged  in  carrying  it  on.  It 
would,  be  in  the  power  of  Congress  to  confer  admiralty  jurisdic- 
tion upon  its  courts,  over  the  c^s  engaged  in  transporting  pas- 
sengers or  merchandise  froin  one  State  to  another,  and  over  the 
persons  engaged  in  conducting  them,  and  deny  to  the  parties 
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the  trial  b^  jury.  Now  the  judicial  power  in  oases  of  admiralty 
and  maritime  jurisdiction,  has  never  been  supposed  to  extend  to 
contracts  made  on  land  and  to  be  executed  on  land.  But  if  the 
power  of  regulating  commerce  can  be  made  the  foundation  of 
jurisdiction  in  its  courts,  and  a  new  and  extended  admiralty 
jurisdiction  beyond  its  heretofore  known  and  admitted  limits, 
may  be  created  on  water  under  that  authority,  the  same  reason 
would  justify  the  same  exercise  of  power  on  land. 

Besides,  the  jurisdiction  established  by  this  act  of  Congress 
does  not  depend  on  the  residence  of  the  parties.  And  under  the 
admiralty  powers  conferred  on  the  District  Courts,  they  are 
authorized  to  proceed  in  rem  or  in  personam  in  the  cases  men- 
tioned in  the  law  although  the  parties  concerned  are  citizens  of 
the  same  State.  If.  the  lalces  and  waters  connecting  them  are 
within  the  admiralty  and  maritime  jurisdiction,  as  conferred  by 
the  Constitution,  then  undoubtedly  this  authority  may  be  law- 
fully exercised,  because  this  jurisdiction  depends  upon  the  place 
and  not  upon  the  residence  of  the  parties. 

But  if  the  admiralty  jurisdiction  is  confined  to  tide-water,  the 
courts  of  the  United  States  can  exercise  over  the  waters  in  ques- 
tion nothing  more  than  ordinary  jurisdiction  in  cases  at  common 
law  and  equity.  And  in  cases  of  this  description  they  have  no 
jurisdiction,  if  the  parties  are  citizens  of  the  same  State.  This 
being  an  express  limitation  in  the  grant  of  judicial  power,  no 
act  of  Congress  can  enlarge  it  And  if  the  validity  of  the  act 
of  1845  depended  upon  the  power  to  regulate  commerce  it 
would  be  unconstitutional,  ana  could  confer  no  authority  on  .lO 
District  Courts. 

If  this  law,  therefore,  is  constitutional,  it  must  be  supported 
on  the  ground  that  the  lakes  and  navigable  waters  connecting 
them  are  within  the  scope  of  admiralty  and  maritime  jurisdic- 
tion, as  known  and  understood  in  the  United  States  when  the 
Constitution  was  adopted. 

If  the  meaning  of  these  terms  was  now  for  the  first  time 
brought  before  this  court  for  consideration,  there  could,  we  think, 
be  no  hesitation  in  saying  that  the  lakes  and  their  connecting 
waters  were  embraced  m  them.  These  lakes  are  in  truth  inland 
seas.  DiiTerent  States  border  on  them  on  one  side,  and  a  foreign 
nation  on  the  other.  A  great  and  growing  commerce  is  carried 
on.  .upon  thqpi  between  different  States  and  a  foreign  nation, 
which  is  subject  to^all  the  incidents  and  hazards  that  attend  com- 
merce on  the  ocean.  Hostile  fleets  have  encountered  on  them, 
and  prizes  been  made ;  and  every  reason  which  existed  for  the 
grant  of  admiralty  jurisdiction  to  the  general  government  on  the 
Atlantic  seas,  applies  with  equal  force  to  the  lakes.  There  is  an 
equal  necessity  for  the  instance  and  for  the  prize  power  of  the 
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admiralty  court  to  administer  international  law,  and  if  the  one 
cannot  be  established  neither  can  the  other. 

Again.  The  union  is  formed  upon  the  basis  of  equal  rights 
among  all  the  States.  Courts  of  admiralty  have  been  found 
necessary  in  all  commercial  countries,  not  only  for  the  safety  and 
convenience  of  commerce,  and  the  speedy  decision  of  controver- 
sies, where  delay  Would  often  be  ruin,  but  also  to  administer  the 
laws  of  nations  in  a  season  of  war,  and  to  determine  the  valid- 
ity of  captures  and  questions  of  prize  or  no  prize  in  a  judicial 
proceeding.  And  it  would  be  contrary  to  the  first  principles  on 
which  the  Union  was  formed  to  confine  these  rights  to  the  States 
bordering  on  the  Atlantic,  and  to  the  tide-water  rivers  connected 
with  it,  and  to  deny  them  to  the  citizens  who  border  on  the 
lakes,  and  the  great  navigable  streams  which  flow  through  the 
western  States.  Certainly  such  was  not  the  intention  of  the 
framers  of  the  Constitution ;  and  if  such  be  the  construction 
finally  given  to  it  by  this  court,  it  must  necessarily  produce  great 
public  inconvenience,  and  at  the  same  time  fail  to  accomplish 
one  of  the  great  objects  of  the  firamers  of  the  Constitution : 
tiiat  is,  a  perfect  equalitv  in  the  rights  and  the  privileges  of  the 
citizens  of  the  different  States ;  not  only  in  the  laws  of  the  gene- 
ral government,  but  in  the  mode  of  administering  them.  That 
equality  does  not  exist,  if  the  commerce  on  the  Isles  and  on  the 
navigable  waters  of  the  West  are  denied  the  benefits  of  the 
same  courts  and  the  same  jurisdiction  for  its  protection  which 
the  Constitution  secures  to  the  States  bordering  on  the  Atlantic. 

The  only  objection  made  to  this  jurisdiction  is  that  there  is  no 
tide  in  the  lakes  or  the  waters  connecting  them ;  and  it  is  said 
that  the  admiralty  and  maritime  jurisdiction,  as  known  and  im- 
derstood  in  England  and  this  country  at  the  time  the  Constitu- 
tion was  adopted,  was  confined  to  the  ebb  a:nd  flow  of  the  tide. 

Now  there  is  certainly  nothing  in  the  ebb  and  flow  of  the  tide 
that  makes  the  waters  peculiarly  suitable  for  admiralty  jurisdic- 
tion, nor  any  thing  in  the  absence  of  a  tide  that  renders  it  unfit 
If  it  is  a  public  navigable  water,  on  which  commerce  is  carried 
on  between  difierent  States  or  nations,  the  reason  for  the  juris- 
diction is  precisely  the  same.  And  if  a  distinction  is  made 
on  that  account,  it  is  merely  arbitrary,  without  any  founda- 
tion in  reason;  and,  indeed,  would  seem  to  be  inconsistent 
with  it. 

In  England,  undoubtedly  the  writers  upon  the  subject,  and 
the  decisions  in  its  courts  of  admiralty,  always  speak  of  the  ju- 
risdiction as  confined  to  tide-water.  And  this  definition  in 
England  was  a  sound  and  reasonable  one,  because  there  was  no 
navigable  stream  in  the  country  beyond  the  ebb  and  flow  of  the 
tide;  nor  any  place  where  a  port  could  be  established  to  carry 
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on  trade  with  a  foreign  nation,  and  where  vessels  cotdd  enter  or 
depart  with  cargoes.  In  England,  therefore  tide-water  and 
navigable  water  are  synonymous  terms,  and  tide-water,  with  a 
few  small  and  unimportant  exceptions,  meant  nothing  more  than 
public  rivers,  as  contradistinguished  from  private  ones ;  and  they 
took  the  ebb  and  flow  of  the  tide  as  the  test,  because  it  was  a 
convenient  one,  and  more  easily  determined  the  character  of  the 
river.  Hence  the  established  doctrine  in  England,  that  the  ad- 
miralty jurisdiction  is  confined  to  the  ebb  and  flow  of  the  tide. 
In  other  words,  it  is  confined  to  public  navigable  waters. 

At  the  time  the  Constitution  of  the  United  States  was  adopt- 
ed, and  our  courts  of  admiralty  went  into  operation,  the  defiiii* 
tion  which  had  been  adopted  in  England  was  equally  proper 
here.  In  the  old  thirteen  States  the  far  greater  part  of  the  navi* 
gable  waters  are  tide-waters.  And  in  the  States  which  were  at 
that  period  in  any  degree  commercial,  and  where  courts  of  ad- 
miralty were  called  on  to  exercise  their  jurisdiction,  every  public 
river  was  tide-water  to  the  head  of  navigation.  And,  indeed, 
imtil  the  discovery  of  steamboats,  there  could  be  nothing  like 
foreign  commerce  upon  waters  with  an  unchanging  current  re- 
sisting the  upward  passage.  The  courts  of  the  United  States 
therefore,  naturally  adopted  the  English  mode  of  defining  a 
public  river,  and  consequently  the  boundary  of  admiralty  juris- 
diction. It  measured  it  by  tide-water.  And  that  definition 
having  found  its  way  into  our  courts,  became,  after  a  time,  the 
familiar  mode  of  describing  a  public  river,  and  was  repeated,  as 
cases  occurred,  without  particularly  examining  whether  it  was 
as  universally  applicable  in  thrs  country  as  it  was  in  England. 
If  there  were  no  waters  in  the  United  States  which  are  public, 
as  contradistinguished  from  private,  except  wV  ere  there  is  tide, 
then  unquestionably  here  as  well  as  in  England,  tide-water  must 
be  the  limits  of  admiralty  power.  And  as  the  English  definition 
was  adopted  in  our  courts,  and  constantly  used  in  judicial  pro- 
ceedings and  forms  of  pleading,  borrowed  from  JSngland,  the 
public  character  of  the  river  was  in  process  of  time  lost  sight  o^ 
and  the  jurisdiction  of  the  admiralty  treated  as  it  it  was  limited 
by  the  tide.  The  description  of  a  public  navigable  river  was 
substituted  in  the  place  of  the  thing  intended  to  be  described. 
And  under  the  natural  influence  of  precedents  and  established 
forms,  a  definition  originally  correct  was  adhered  to  and  acted 
on,  after  it  had  ceased,  from  a  change  in  circumstances,  to  be 
the  true  description  of  public  waters.  It  was  under  the  in- 
fluence of  these  precedents  and  this  usage,  that  the  case  of  the 
Thomas  Jeffierson,  10  Wheat  428,  was  decided  in  this  court ; 
and  the  jurisdiction  of  the  courts  of  admiralty  of  the  United 
States  declared  to  be  limited  to  the  ebb  and  flow  of  the  tide. 
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The  steamboat  Orleans  v.  Phoebus,  11  Pet  175,  afterwards  fol- 
lowed this  case,  merely  as  a  point  decided. 

It  is  the  decision  in  the  case  of  the  Thomas  Jefferson  which 
mainly  embarrasses  the  court  in  the  present  inquiry.  We  are 
sensible  of  the  great  weight  to  which  it  is  entitled.  But  at  the 
same  time  we  are  convinced  that,  if  we  follow  it,  we  follow  an 
erroneous  decision  into  which  the  court  feU,  when  the  sjeat  im- 
portance of  the  question  as  it  now  presents  itself  could  not  be 
foreseen ;  and  the  subject  did  not  therefore  receive  that  delibe- 
rate consideration  which  at  this  time  would  have  been  given  to 
it  by  the  eminent  men  who  presided  here  when  that  case  was 
decided.  For  the  decision  was  made  in  1825,  when  the  com- 
merce on  the  rivers  of  the  west  and  on  the  lakes  was  in  its  in- 
fancy, and  of  little  importance,  and  but  little  regarded  compared 
with  that  of  the  present  day. 

Moreover,  the  nature  of  the  questions  concerning  the  extent  of 
the  admiralty  jurisdiction,  which  have  arisen  in  this  court,  were 
not  calculated  to  call  its  attention  particularly  to  the  one  we 
are  now  considering.  The  point  in  dispute  has  generally  been, 
whether  the  jurisdiction  was  not  as  limited  in  the  United  States 
as  it  was  in  JSngland  at  the  time  the  Constitution  was  adopted. 
And  if  it  was  so  limited,  then  it  did  not  extend  to  contracts  for 
maritime  services  when  made  on  land;  nor  to  torts  and  collisions 
on  a  tide-water  river,  if  they  took  place  in  the  body  of  a  coimtry. 
The  attention  of  the  court,  therefore,  in  former  cases,  has  been 
generally  strongly  attracted  to  .  that  question,  and  never,  we 
believe,  until  recently,  drawn  to  the  one  we  are  now  discussing, 
except  in  the  case  of  the  Thomas  Jefferson,  afterwards  foUowea 
in  the  steamboat  Orleans  v,  PhcBbus,  as  already  mentioned.  For, 
with  this  exception,  the  cases  always  arose  on  contracts  for  ser- 
vices on  tide-water,  or  were  upon  libels  for  collisions  or  other 
torts  committed  within  the  ebb  and  flow  of  the  tide.  There  was 
therefore  no  necessity  for  inquiring  whether  the  jurisdiction  ex- 
tended further  in  a  public  navigable  waiter.  And  following  the 
English  definition,  tide  was  assumed  and  spoken  of  as  its  limit, 
although  that  particular  question  was  not  before  the  court 

The  attention  of  the  court  was,  however,  drawn  to  this  sub- 
ject in  the  case  of  Waring  v.  Clarke,  5  How.  441,  which  was  de- 
cided in  1848.  The  collision  took  place  on  the  Mississippi  River, 
near  the  bayou  Goulah,  and  there  was  much  doubt  whether  the 
tide  flowed  so  high.  There  was  a  good  deal  of  conflicting  evi- 
dence. But  the  majority  of  the  court  thotight  there  was  sufli- 
cient  proof  of  tide  there,  and  consequently  it  was  not  necessary 
to  consider  whether  the  admiralty  power  extended  higher. 

But  that  case  showed  the  unreasonableness  of  giving  a  con- 
stcuction  to  the  Constitution  which  would  measure  the  jurisdio 
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tion  of  the  admiialty  by  the  tide.  For  if  such  be  the  constrac- 
tion,  then  a  line  drawn  across  the  river  Mississippi  would  limit 
the  jnrisdiction,  altitiough  there  were  ports  of  entry  above  it,  and 
the  water  as  deep  and  navigable,  and  the  commeroe  as  rich,  and 
exposed  to  the  same  hazards  and  incidents,  as  the  commerce 
below.  The  distinction  would  be  purely  artificial  and  arbitrary 
as  well  as  nnjnst,  and  would  make  the  Constitation  of  the  United 
States  subject  one  part  of  a  public  river  to  ihe  jurisdiction  of  a 
court  of  the  United  States,  and  deny  it  to  another  part  equally 
public  and  but  a  few  yards  distant 

It  is  evident  that  a  definition  that  would  at  this  day  limit 
public  rivers  in  this  country  to  tide-water  rivers  is  utterly  inad- 
missible. We  have  thousands  of  miles  of  public  navigable 
water,  including  ladces  and  rivers  in  which  there  is  no  tide.  And 
certainly  there  can  be  no  reason  for  admiralty  power  over  a  public 
tide-Water,  which  does  not  apply  with  equal  force  to  any  other 
public  water  used  for  commercial  purposes  and  foreign  trade. 
The  lakes  and  the  waters  connecting  them  are  undoubtedly  pub* 
lie  waters ;  and  we  think  are  within  the  grant  of  admiralty  and 
maritime  jurisdiction  in  the  Constitution  of  the  United  States. 

We  are  the  more  convinced  of  the  correctness  of  the  rule  we 
have  now  laid  down,  because  it  is  obviously  the  one  adopted  by 
Congress  in  1789  when  the  government  went  into  operation. 
For  the  9th  section  of  the  Judiciary  Act  of  1789,  by  which  the 
first  courts  of  admiralty  were  established,  declares  that  the  dis- 
trict courts  ^  shall  have  exclusive  cognizance  of  all  civil  causes 
of  admiralty  and  maritime  jurisdiction,  including  all  seizures 
under  the  iaws  oi  impost,  navigation,  or  trade  of  the  United 
States,  where  the  seizures  are  made  on  vvaters  which  are  naviga- 
ble firom  the  sea  by  vessels  of  ten  or  more  tons  burden,  within 
their  respective  districts,  as  well  as  upon  the  high  seasa" 

The  jurisdiction  is  here  made  to  depend  upon  the  navigable 
character  of  the  water,  and  not  upon  the  ebb  and  flow  of  the 
tide.  If  the  water  was  navigable  it  was  deemed  to  be  public ; 
and  if  public,  was  regarded  as  within  the  legitimate  scope  of  the 
admiralty  jurisdiction  conferred  by  the  Constitution. 

It  so  happened  that  no  seizure  was  made,  and  no<sa8e  calling 
for  the  exercise  of  admiralty  power  arose  for  a  long  period  of 
time,  upon  any  navigable  water  where  the  tide  did  not  ebb  and 
flow.  As  we  have  before  stated,  there  were  no  navigable  waters 
in  the  United  States  upon  which  commerce  in  the  usual  accept* 
ation  of  the  word  was  carried  on,  except  tide-water,  until  the 
valley  of  the  Mississippi  was  settled  and  cultivated,  and  steam- 
boats invented,  and  no  case  therefore  came  before  the  court  dur- 
ing tiiO'  early  period  of  the  government  that  required  it  to  deter- 
mine whether  thia  jurisdiction  could  be  extended  above  tide.    It 
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is  perhaps  to  be  regretted  that  such  a  case  did  not  arise.  Fot  we 
are  persuaded  that  if  one  had  occurred  and  attracted  the  atten- 
tion of  the  court  to  this  point  before  the  English  definition  had 
become  the  settled  mode  of  describing  the  jurisdiction,  and  be- 
fore the  courts  had  been  accustomed  to  adhere  strictly  to  the 
English  mode  of  pleading,  in  which  the  place  is  alway^s  avenred 
to  be  within  the  ebb  and  flow  of  the  tide,  the  definition  in  the 
act  of  1789,  which  is  so  evidently  the  correct  one,  would  have 
been  adopted  by  the  courts,  and  the  difficulty  which  has  now 
arisen  would  not  have  taken  place. 

This  legislative  definition,  given  at  this  early  period  of  the 
government,  is  certainly  entitled  to  great  consideration.  The 
same  definition  is  in  effect  again  recognized  by  Congress  by  the 
passage  of  the  act  which  we  are  now  considering.  We  have 
therefore  the  opinion  of  the  legislative  department  of  the  govern- 
ment, twice  deliberately  expressed,  upon  the  subject  These 
opinions  of  course  are  not  binding  on  the  judicial  department, 
but  they  are  always  entitled  to  high  respect  And  in  this  in- 
stance we  think  they  are  founded  in  truth  and  reason ;  and  that 
these  laws  are  both  constitutional,  and  ought  therefore  to  be  car- 
ried into  execution.  The  jurisdiction  under  both  laws  is  confined 
to  vessels  enrolled  and  licensed  for  the  coasting  trade ;  and  the 
act  of  1845  extends  only  to  such  vesels  when  they  are  engaged 
in  commerce  between  different  States  or  territories.  It  does  not 
apply  to  vessels  engaged  in  domestic  commerce  of  a  State ;  nor 
to  vessels  or  boats  not  enrolled  and  licensed  for  the  coasting 
trade  under  the  authority  of  Congress.  And  the  State  courts 
within  the  limits  embraced  bv  this  law  exercise  a  concurrent 
jurisdiction  in  all  cases  arising  within  their  respective  territo- 
ries, as  broadly  and  independently  as  it  is  exercised  by  the  old 
thirteen  States,  (whose  rivers  are  tide-waters,)  and  where  the 
admiralty  jurisdiction  has  been  in  full  force  ever  tince  the  adop- 
tion of  the  Constitution. 

The  case  of  the  Thomas  Jefferson  did  not  decide  any  question 
of  property,  or  lay  down  any  rule  by  which  the  right  of  property 
should  be  determined.  If  it  had,  we  should  have  felt  ourselves 
bound  to  follow  it  notwithstanding  the  opinion  we  have  expressed. 
For  every  one  would  suppose  that  after  the  decision  of  this  court, 
in  d  matter  of  that  kind,  he  might  safely  enter  into  contracts,  upon 
the  faith  that  rights  thus  acquired  would  not  be  disturbed.  In 
such  a  case,  stare  decisis  is  the  safe  and  established  rule  of  judi- 
cial policy,  and  should  always  be  adhered  to.  For  if  the  law,  as 
pronounced  by  the  court,  ought  not  to  stand,  it  is  in  the  power  of 
the  legislature  to  amend  it,  without  impairing  rights  acquired 
under  it.  But  the  decision  referred  to  has  no  relation  to  rights 
of  property.    It  was  a  question  of  jurisdiction  only,  add  the 
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judgment  we  now  give  can  distnib  no  rights  ofjproperty  nor 
interfere  with  any  contracts  heretofore  made.  The  rights  of 
property  and  of  parties  will  be  the  same  b^  whatever  court  the 
law  is  administered.  And  as  we  are  convmced  that  the  former 
decision  was  founded  in  error,  and  that  the  error,  if  not  corrected, 
must  produce  serious  public  as  well  as  private  inconvenienoe 
and  loss,  it  becomes  our  duty  not  to  perpetuate  it. 

The  principal  objection  made  to  the  admiralty  jurisdiction  is 
the  want  of  the  trial  by  jury.  And  it  is  this  feature  in  the  admi* 
ralty  practice  which  made  it  the  object  of  so  much  jealousy  in 
England  in  the  time  of  Lord  Coke,  and  enabled  him  to  succeed 
in  his  efforts  to  restrict  it  to  very  narrow  limits.  But  experience 
in  England  has  proved  that  a  wider  range  of  jurisdiction  was 
necessary  for  the  benefit  of  commerce  and  navigation ;  and  that 
they  needed  courts  acting  more  promptly  than  courts  of  common 
law,  and  not  entangled  with  the  niceties  and  strictness  of  com- 
mon-law pleadings  and  proceedings.  And  during  the  reign  of 
the  present  Queen,  the  admiralty  jurisdiction  has  been  extended 
to  maritime  services  and  contracts  and  to  torts  in  navigable 
waters,  although  the  place  where  the  service  was  performed  or 
the  contract  made  or  the  tort  committed,  was  within  the  body 
of  a  county,  and  within  the  jurisdiction  of  the  courts  of  common 
law.  A  concurrent  jurisdiction  is  reserved  to  the  last-mentioned 
courts,  if  the  party  complaining  chooses  to  select  that  mode  of 
proceeding.  But  in  the  new  and  extended  jurisdiction  of  the 
English  admiralty,  the  old  objection  remains,  and  neither  party 
is  entitled  to  a  trial  by  jury.  The  court  in  its  discretion  may 
send  the  question  of  fact  to  a  jury,  if  it  thinks  proper  to  do  so. 
But  the  party  cannot  demand  it  as  a  matter  of  right  Yet  the 
English  people  have  certainly  lost  nothing  of  their  attachment 
to  the  trial  by  jury  since  the  days  of  Lord  Coke.  And  this 
recent  and  great  enlargement  of  the  admiralty  power  is  strong 
proof  that  the  war*  oi  it  has  been  felt,  and  that  experience  has 
shown  its  necesaity  where  the  interests  of  an  extensive  commerce 
and  navigation  are  concerned. 

But  the  act  of  Congress  of  which  we  are  speaking  is  free  from 
the  objection  to  which  the  English  statute  is  liable.  Like  the 
Englisli  statute,  it  saves  to  the  party  a  concurrent  remedy  at 
common  law  in  any  court  of  the  United  States  or  of  a  State 
which  may  be  competent  to  give  it.  But  it  goes  farther.  It 
secures  to  the  parties  the  trial  by  jury  as  a  matter  of  right  in  the 
admiralty  courts.  Either  party  may  demand  it.  And  it  thus 
efTectually  removes  the  great  and  leading  objection,  always  here- 
tofoie  made  to  the  admiralty  jurisdiction.  > 

The  power  of  Congress  to  change  the  mode  of  proceeding  in 
this  respect  in  its  couts  of  admiralty,  will,  we  suppose,  hcraly 
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be  questioned.  The  Censtitution  declares  that  the  judicial  power 
of  the  United  States  shall  extend  to  <<  all  cases  of  admiralty  .and 
maritime  jurisdiction."  But  it  does  not  direct  that  the  court 
shall  proceed  according  to  ancient  and  established  forms^or 
shall  Gidopt  any  other  form  or  mode  of  practice.  The  grant  de^ 
fines  the  subjects  to  which  the  jurisdiction  mav  be  extended  by 
Congress.  But  the  extent  of  the  power  as  well  as  the  mode  of 
proceeding  in  'Vhich  that  jurisdiction  is  to  be  exercised,  like  the 
power  and  practice  in  all  the  other  courts  of  the  United  States, 
are  subject  to  the  regulation  of  Congress,  except  where  that 
power  is  limited  by  the  terms  of  the  Constitution,  or  by  necessary 
implication  firom  its  laD^age.  In  admiralty  and  maritime  cases 
th^re  is  no  such  limitation  as  to  the  mode  of  proceeding,  and 
Congress  may  therefore  in  cases  of  that  description,  give  either 
party  right  of  trial  by  jury,  or  modify  the  practice  of  the  court  in 
any  other  respect  that  it  deems  more  conducive  to  the  adminis- 
tration of  justice.  And  in  the  proceedings  under  the  act  of 
lb45,  the  right  to  a  trial  by  jury  is  undoubtedly  secured  to  either 
party  if  he  thinks  proper  to  demand  it. 

In  the  case  before  us,  no  jury  was  required  by  the  libeUants 
or  respondents,  and  the  questions  of  fact  as  well  as  of  law  were 
theremre  decided  by  the  court 

This  brings  us  to  the  evidence  in  the  case.  And  it  remains 
to  inquire  whether  the  collision  in  question  was  the  result  of 
inevitable  accident,  and  if  not,  by  whose  fault  it  happened.    , 

Many  witnesses,  it  appears,  were  examined.  And,  as  almost 
invariably  happens  in  cases  of  this  kind,  there  is  a  great  deal  of 
contradictory  testimony — the  men  belonging  to  one  boat  differ- 
ing, for  the  most  part,  from  those  i^  the  other.  It  has  been  ex^^ 
amined  with  great  care  in  the  argument  at  the  bar,  and  fully 
discussed,  and  we  do  not  deem  it  necessary,  in  this  opinion,  to 

So  over  the  whole  ground,  and  compare  the  relative  credit  of 
lie  witnesses,  or  the  weight  and  authority  to  which  they  a^e 
severally  entitled 

There  are  some  leading  facts  in  the  case  which,  upon  the 
whole  testimony,  are  free  from  doubt  The  collision  took  pl^ce 
in  the  open  lake.  It  was  a  starlight  night,  and  although  there 
was  a  haze  near  the  surface  of  the  lake,  it  was  not  sufficient  to 
conceal  the  Cuba  from  those  on  board  of  the  propeller.  She 
ksii  a  hght  on  her  bowsprit,  and  was  seen  from  the  steamboat 
when  she  was  four  or  five  miles  ofL  And  the  helmsman  of  the 
propeller  states  that  it  was-  at  no  time  so  thick  as  to  prevent 
him  from  seeing  the  light  at  the  distance  of  half  a  mile.  The 
ti^ind  was  light,  moving  the  Cuba,  which  was  heavily  laden,  not 
more  than  Ip^o  or  three  miles  an  hour.  The  lake  was  smooth. 
The  steamboat  had  the  entire  command  of  her  course  and  a 
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wide  water,  by  which  she  might  have  passed  the  Cuba  on  either 
side,  and  at  a  safe  distance.  She  was  going  at  the  rate  of  eight 
miles  an  hour.  And  if  proper  care  had  been  taken  on  board  the 
Genesee  Chief,  after  the  schooner  was  first  seen,  it  wonld  seem 
to  be  almost  impossible  that  a  collision  conld  have  happened 
with  a  vessel  moving  so  slowly  and  sluggishly  through  the  wa- 
ter, even  if  she  was  c&relessly  or  injudiciously  managed.  Thero 
wao  no  necessity  for  passing  so  near  to  her  as  to  create  the 
hazard.  The  steamboat  comd  choose  its  own  distance,  and 
might  have  approached  her  slowly  and  cautiously,  if  the  inter* 
veiling  mist  obscured  the  light  after  she  was  first  discovered,  or 
occasionally  concealed  it. 

But  there  is  is  no  evidence  of  any  fault  on  the  part  of  the 
Cuba.  She  changed  her  course,  it  is  true,  when  she  was  some 
miles  distant  £rom  the  propeller.  But  a  vessel  close-hauled  with 
a  baffling  wind  cannot  always  choose  her  course,  but  may  be 
'compelled  to  change  it  by  a  slight  change  in  the  wind.  And 
the  captain  states  that  tne  course  was- altered  because  he  ob- 
served her  sails  to  be  shaking,  and  the  change  was  necessary  to 
enable  her  to  preserve  her  headway.  And  this  change  was  made 
when  she  wad  distant  some  miles,  and  there  was  ample  time  for 
those  on  board  the  propeller  to  observe  it,  and  ample  room  to 
guard  against  it.  And  the  captain  and  crew  of  the  Cuba  appear 
to  have  been  watchful  and  attentive  firom  the  time  the  propeller 
was  discovered.  Nor  do  we  deem  it  material  to  inquire  whether 
the  order  of  the  captain  at  the  moment  of  collision  was  judicious 
or  not.  He  saw  the  steamboat  coming  directly  upon  him ;  her 
speed  not  diminished ;  nor  any  measures  taken  to  avoid  a  col- 
lision. And  if,  La  the  excitement  and  alarm  of  the  moment,  a 
different  order  might  have  been  more  fortunate,  it  was  the  fault 
of  the  propeller  to  have  placed  him  in  a  situation  where  there 
was  no  time  for  thought ;  and.  she  is  responsible  for  the  conse- 
quences. She  had  the  power  to  have  passed  at  a  safer  distance, 
and  had  no  right  to  place  the  schooner  in  such  jeopardy,  that  the 
error  of  a  moment  might  cause  her  destruction,  and  endanger 
the  lives  of  those  on  board.  And  if  an  error  was  committed 
under  such  circumstances  it  was  no^  a  fault 

As  regards  the  strength  and  direction  of  the  wind,  the  testi- 
mony of  those  on  board  of  the  schooner  is  entitled  to  much  more 
weight  than  the  witnesses  who  were  on  board  the  steamboat 
The  movements  of  the  latter  were,  independent  of  the  wind. 
There  was  nothing  to  attmct  the  attention  of  the  captain  or 
crew  to  the  light  land  breeze  that  was  then  blowing.  But  the 
movements  of  the  Cuba  depended  upon  it,  and  the  attention  of 
those  on  board  of  her  was  necessarily  drawn  to  it  every  moment 
And  while  we  see  nothing  to  censure,  in  the  conduct  of  the 
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schooner,  there  is  oondnaiTe  evidence  of  great  caidesBnesB  on 
board  of  the  Oenesee  Chie£ 

It  is  possible  that  their  conduct  may  in  some  measure  be  ac* 
copntea  for  by  the  fact,  that  the  captain  and  helmsman  made 
up  their  minds,  when  the  light  in  the  Caba  was  first  seen,  that 
she  was  bound  up  the  lake,  and  they  would  seem  to  have  acted 
upon  that  opinion  up  to  the  moment  of  the  collision.  They 
may  have  believed  that  ^  they  were  running  on  the  same  course, 
and  as  the  helmsman  supposed  with  a  four,  mile  wind,  there 
could  be  no  danger  of  a  sudden  encounter,  and  that  when  they 
neared  her,  there  would  be  time  enough  to  change  the  course  of 
the  steamboat,  and  pass  at  a  safe  distance.  It  would  seem 
difficult  otherwise  to  account  for  the  careless  manner  in  which 
the  light  of  the.  Cuba  was  observed  even  by  the  helmsman,  for 
he  says  he  saw  it  at  intervals  as  the  vessels  were  approactdng 
each  other,  and  lost  sight  of  it  for  three  or  four  minutes  imme- 
diately before  ihej  came  togettier.  Now  the  light  vTas  seen  at 
the  distance  of  four  or  five  miles  in  the  first  instance,  and  he 
states,  in  his  subsequent  testimony,  that  there  was  not  haze 
enough  on  the  lake  to  prevent  him  fifom  seeing  it  at  the  distance 
of  hcuf  a  mile.  There  was,  therefote,  nothing  to  prevent  him, 
when  the  vessels  were  within  that  distance,  from  seeing  it  con- 
tinually if  he  looked  for  it,  unless  he  was  prevented  by  the  po- 
sition m  which  he  placed  himself  in  the  wheel-house.  And  if 
the  light  was  hidden  by  the  haze,  still,  as  he  knew  that  a  vessel 
was  ahead  and  so  near,  nothing  could  excuse  the  rashness  of 
continuing  the  steamboat  at  her  full  speed,  if  he  supposed  the 
schooner  was  meeting  him,-  and*  not  running  on  the  same 
course. 

If  this  mistake  continued  until  the  collision  was  about  to  t^e 
place,'  it  would  be  the  strongest  proof  of  negligence,  as  there  was 
abundance  of  time  to  have  discovered  their  error.  But  however* 
this  may  be,  it  is  evident  that  there  was  not  a  proper  look-out 
on  board  of  the  propeller.  By  a  proper  look-out  we  do  not 
mean  merely  persons  on  deck,  who  look  at  the  light ;  but  some 
one  in  a  favorable  position  to  see,  stationed  near  enough  to  the 
helmsman  to  communicate  with  him,  and  to  receive  communi- 
cations from  him,  and  excl«.i8ively  employed  in  watching  the 
movements  of  vessels  which  they  are  meetmg  or  about  to  pass. 
And  it  appears  that  the  helmsman  saw  no  one,  after  he  ana  the 
captain  first  observed  the-  light  of  the  Cuba,  until  the  vessels 
met  The  captain  had  not  observed  lier  near  approach,  for 
when  the  collision  happened  he  ran  to  the  wheel-house  to  inquire 
what  was  the  matter.  And  when  the  steersman,  by  his  own  im- 
perfect observation,  saw  that  the  danger  was  imminent,  and  it 
was  absolutely  necessary  that  the  spcid  of  the  boat  should  be 
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instantly  checked,  nobody  else  appears  to  have  seen  it,  and  no 
one  was  near  him,  and  he  was  forced  to  leave  the  wheel  at  the 
most  critical  moment  in  order  to  ring  the  bell  to  reverse  the  en- 
gine. The  fact  that  there  was  no  one  near  him  to  whom  he 
coold  call,  and  no  one  but  himself  that  saw  the  danger,  b  con- 
clusive evidence  of  the  carelessness  with  which  the  Grenesee 
Chief  was  proceeding.  She  was  ninning  at  her  osual  speed, 
although  the  captain  knew,  half  an  hour  before,  that  there  was  a 
vessel  in  his  path,  and  caution  therefore  necessary;  and  the 
more  necessary  if  the  haze  obscured  the  light  of  the  sdiooner,  as 
some  of  the  witnesses  represent. 

It  is  the  duty  of  every  steamboat  traversing  waters  where 
sailing  vessels  are  often  met  iXrith,  to  have  a  trustworthy  and 
constant  look-out  besides  the  helmsman.  It  is  impossible  for 
him  to  steer  the  vessel  and  keep  the  proper  watch  in  his  wheel- 
house.  His  position  is  unfavorable  to  it,  and  he  cannot  safely 
leave  the  wheel  to  give  notice  when  it  becomes  necessary  to 
check  suddenly  the  speed  of  the  boat  And  whenever  a  colli- 
sion happens  with  a  sailing  vessel,  and  it  appears  that  there  was 
no  other  look-out  on  board  the  steamboat  but  the  helmsman, 
or  that  such  look-out  was  not  stationed  in  a  proper  place,  or  not 
actually  and  vigilantly  employed  in  his  duty,  it  must  be  regard- 
ed as  primd  facie  evidence  that  it  was  occasioned  by  her  fault. 
She  has  command  of  her  own  course  and  her  own  speed ;  and 
it  is  her  duty  to  pass  the  approaching  vessel  at  such  a  distance 
as  to  avoid  all  danger  where  she  has  room ;  and  if  the  water  is 
narrow,  her  speed  should  be  checked  so  as  to  accomplish  the 
same  purpose.  In  the  present  case  every  proper  precaution 
seems  to  have  been  neglected.  No  pains  were  taken  to  ascer- 
tain .the  course  of  the  Cuba ;  thjere  was  no  one  upon  the  look- 
out but  the  helmsman,  and  that  duty  negligently  performed  by 
him;  and  in  a  starlight  night,  with  four  or  five  miles  of  deep 
water  on  the  one  side  and  the  open  lake  on  the  other,  with  a 
light  breeze  and  smooth  surface,  she  run  into  and  sunk  a  vessel 
that  had  been  seen  half  an  hour  before,  at  a  distance  of  four  or 
five  miles,  and  which  was  sailing  at  the  rate  of  not  more  than 
two  or  three  miles  an  hour,  and  doing  every  thing  in  her  power  to 
warn  those  on  board  the  steamboat  of  her  position  and  her  dan- 
ger. We  are  satisfied,  from  the  whole  testimony,  that  there  was 
great  and  inexcusable  carelessness  on  the  part  of  the  propeller, 
and  that  the  damages  are  not  higher  than  the  loss  requires. 

The  decree  of  the  Circuit  Court  must  therefore  be  affirmed 
with  costs. 

Mr.  Justice  DANIEL. 

From  so  much  of  the  opinion  just  announced  as  claims  juris- 
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dictioii  in  ttds  case,  and  especially  £rom  the  ffronnd  (for  the 
fiiBt  time  assumed  in  this  coiut)  as  the  principal  foundation  of 
that  jurisdiction,  I  find  myself  constrained  to  dedaie  my  dissent. 
It  is  not  m  V  purpose  here  to  reiterate  my  views  of  the  extent  of 
the  admiralty  powers  vested  by  the  Ck>]umtution  in  the  courts  of 
the  United  States,  nor  of  the  sources  flrom  which  those  powers 
were  conceived  by  the  firamers  of  the  Constitution  to  have  been 
derived  Those  vievra  have,  on  former  occasions,  been  fully  deve- 
loped, particularly  in  the  case  of  the  New  Jersey  Steam  Naviga- 
tion Ca  V.  The  Merchants  Bank,  in  6  tlow.  344,  in  my  con- 
currence with  the  opinion  of  the  late  Justice  Woodbury,in  the  case 
of  Waring  v.  Clark,  5  How.  441,  and  in  my  opinion  in  the  case 
of  Newton  v.  Stebbins,  10  How.  586. 

The  decisions  of  this  tribunal  heretofore  made,  will,  upon  a 
correct  examination  of  them,  be  found  to  rest  the  admiralty  pow- 
ers of  the  federal  courts,  not  solely  upon  the  known  and  esta- 
blished principles  and  limitations  of  the  powers  and  jurisdiction  of 
the  adnuralty  in  EngUind,  principles  and  limitations  settled  in  that 
country  at  the  time  of  the  adoption  of  the  federal  Constitution, 
and  rigidly  adhered  to  there  until  altered  by  some  recent  legis- 
lative provisions ;  but  they  have  processed  to  place  those  pow- 
ers upon  some  supposed  enlargement  of  tiie  admiralty  juxisdio- 
tion,  said  to  have  sprung  firom  the  practice  of  the  vice-admirally 
(sourts  in  the  British  colonies;  a  practice  which,  whilst  it  has 
been  alleged  as  a  justification  of  each  instance  in  support  of 
which  it  has  been  invoked,  no  case,  no  investigation  has  ever 
been  able  to  place  upon  any  dear  and  indisputable  authority. 
It  is  against  this  undefined  and  undefinable  warrant  for  the  exer- 
cise of  power  that  the  objections  urged  by  me  on  former  occa- 
rions  have  been  levelled.  Moreover  it  has  always  seemed  to  me 
to  imply  a  palpable  contradiction,  that  there  should  be  ascribed 
(and  that  by  mere  implication)  to  the  viee-admiralty  courts,  (the 
creatures  of  the  high  admiralty)  powers  which  the  latter  con- 
fessedly never  possessed.  But  the  doctrine  at  present  promulged 
by  this  court,  is  based  upon  assumptions  still  more  irregular  in  my 
view,  still  more  dangerous  than  that  above  adverted  to,  because 
it  claims  for  tiiis  comrt,  wholly  irrespective  either  of  the  Consti- 
tution or  the  legislation  of  Congress,  powers  to  be  assumed  and 
carried  into  execution  by  some  rule  which  in  the  judgment  of 
this  court  is  to  be  applied  axscording  to  its  own  opinions  of  con- 
venience or  necessity.  Thus  it  is  admitted  that  by  the  decisions 
in  England,  the  jurisdiction  of  the  admiralty  did  not  reach  infra 
corptis  comitcUiiSj  and  vtras  limited  to  the  ebb  and  flow  of  the 
tide;  and  it  is  admitted  that  by  the  previous  decisions  of  this 
court  the  like  limitations  were  imposed  on  the  jurisdiction  of  the 
admiralty  in  this  country;  and  even  this  limitation,  imposed 
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by  former  decisions  of  thb  tribanal,  it  is  obvious,  allowed  of 
some  encroachment  upon  the  common-law  jurisdiction,  in  so 
far  as  the  ebb  and  flow  of  the  tide  might  bring  the  asserted 
power  of  the  court  infra  fauces  terrae^  or  infra  corpus  com^ 
mitatus.  But  even  this  encroachment  is  not  sufficient  to  satisfy 
the  aspirations  of  the  jurisdi^cii,  aiuw  Tui  the  first  time  asserted ; 
for  now  it  is  insisted  that  any  waters,  however  they  may  be 
within  the  body  a  State  or  counly,  are  the  jpeculiar  province  of  the 
admiralty  power;  and  although  it  is  admitted  that  the  power 
was  once  dearly  understood  as  being  limited  to  the  ebb 
and  flow  of  the  tide,  yet  now,  without  there  having  been  en- 
grafted anv  new  provision  on  the  Constitution-,  without  the  al- 
teration of  one  letter  of  that  instrument,  designed  to  be  the  chai^ 
ter  of  all  federal  power,  the  jurisdiction  of  the  admiralty  is  to  be 
measured  by  miles,  and  by  the  extent  of  territory  which  may 
have  been  subsequently  acquired ;  a  much  less  natural  standard 
surely,  than  the  nature  and  character  of  the  element  to  which 
the  admiralty  is  peculiarly  adapted,  and  to  which  it  owes  its  ori- 
gin ;  that  the  Constitution  may,  nay  must  be  altered  by  the  same 
process,  and  must  be  enlarged  not  by  amendment  in  the  modes 
provided,  but  according  to  the  opinions  of  the  judiciary,  enter- 
tained upon  their  views  of  expediency  and  necessity.  My 
opinions  may  be  deemed  to  be  contracted  and  antiquated,  un- 
suited  to  the  day  in  which  we  live ;  but  they  are  founded  upon 
deliberate  conviction  as  to  the  nature  and  objects  of  limited  go- 
vernment, and  by  myself  at  least  cannot  be  disregarded;  and  I 
have  at  least  the  consolation  — -  no  small  one  it  must  be  admitted 
—  of  the  support  of  Marshall,  Kent,  and  Story  in  any  error  I  may 
have  committed.  I  cannot  construe  the  Constitution  either  by 
mere  geographical  considerations  |  cannot  stretch  nor  contract  it  in 
order  to  adapt  it  to  such  limits,  but  must  interpret  it  by  my  solemn 
convictions  of  the  meaning  of  its  terms,  and  by  what  is  believed 
to  have  been  the  understanding  of  those  by  whom  it  has  been 
formed.  In  the  view  taken  by  the  court  of  the  evidence  in  this 
case,  I  entirely  concur. 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circuit  Court  of  the  United  States,  for  the  Northern 
District  of  New  York,  and  was  argued  by  counsel.  On  consi- 
deration whereof,  it  is  now  here  ordered,  ad^'udged,  and  decreed, 
by  this  court,  that  the  decree  of  the  said  Circuit  Court  in  this 
cause,  be,  and  the  same  is  hereby  affirmed  with  coets  and  da- 
mages^ at  the  rate  of  six  per  centum  per  annum. 
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Ralph  S.  and  John  Fretz^  Appellants,  v.  John  C.  Bull,  Wil- 
liam J.  ATClube,  AND  Thomas  S.  Foreman,  Partners,  trad- 
ing UNDER  THE  NAME  AND  STYLE  OF  J.  C.  BuLL  &  Co.,  FOE 
THE  USB  OF  THE  FiREMEN's  INSURANCE  CoMPANT  OF  LoUIS- 
VILLE. 

The  extent  of  the  adminltj  and  maritime  jnriBdiction  of  the  conrts  of  the  United 
States,  as  explained  in  the  preceding  case,  again  affirmed. 

In  admiralty,  tne  party  entitled  to  relief  shot^  always  be  made  Ubellant;  and  the 
practice  of  instituting  a  snit  in  the  name  of  one  person  for  the  benefit  of  another, 
to  whom  the  right  has  been  transferred,  only  obtains  in  particnlar  cases.  Bat  all 
persons  entitled,  on  the  same  state  of  facts,  to  participate  in  llie  same  relief,  may 
join  MB  libellants,  whether  the  snit  be  in  vermmomor  in  rwm, 

Hrace,  where  the  cargo  of  a  boat  waa  partly  insured,  but  not  the  boat  itself,  and  the 
insurance  company  paid  for  that  part  of  the  cargo  which  was  insured,  it  was  com- 
petent for  the  owners  of  the  boat  to  file  a  libel  for  the  use  of  the  insuance  com- 
pany. 

In  this  case,  where  a  collision  took  place  between  a  steamboat  and  a  flatboat,  both 
descending  the  Mississippi  River,  the  steamboat  was  in  fault 

The  flatboat  was  in  an  eaay  of  the  riTar,  and  impelled  by  it  towaids  the  steamboat, 
and  the  latter  should  hare  kept  further  away. 

This  wa  i  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  .he  Eastern  District  of  Louisiana. 
The  facts  in  the  case  are  stated  in  the  opinion  of  the  court 
The  cargo  of  flatboat  No.  2  consisted  of  S^ISG  sacks  of  corn, 
31  barrels  and  one  keg  of  lard,  315  sacks  of  oats,  of  which  there 
were  insured, 

1,643  sacks  of  com  (4,125  bush,  at  75c.)      .    .     $3,093  00 

158  sacks  pats  (353  bush,  at  40c.)    ....         141  20 

17  barrels  of  lard      .........         333  63 


$3,567  83 
which  was  paid  by  the  insurance  company,  with  a  small  deduc- 
tion.    When  paid,  there  was  an  argument  .between  the  insur- 
ance company  and  John  C.  Bull  &  Co.,  that  the  latter  would 
include  the  insurance  company  in  the  libel. 

The  libel  was  filed  by  John  C.  Bull,  William  J.  M'Clnre,  and 
Thomas  S.  Foreman,  trading  under  the  firm  of  John  C.  Bull 
&  Co.,  in  the  District  Court  of  the  United  States.  They 
were  the  owners  of  the  boat  and  of  the  corn,  and  filed  the  libel 
for  the  use  of  the  insurance  company.  A  variety  of  testimonj^ 
was  taken,  the  important  parts  of  which  are  stated  in  the  opi- 
nion of  the  court. 

The  District  Court  gave  judgment  in  favor  of  the  libellants, 
in  the  sum  of  $3,753.45. 

The  defendants  appealed  to  the  Circuit  Court 

The  Circuit  Court  aflirmed  the  judgment  of  the  District 
Court,  and  the  defendants^appealed  to  this  court 
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It  was  argaed  by  Mr.  Coxe^  for  the  appellants,  and  .submit- 
ted, on  printed  argoment,  by  Mr.  CHayy  for  the  appellees. 

The  greater  part  of  the  argoment  consisted  in  an  examination 
and  comparison  of  the  evidence,  which  cannot  be  reported. 

Mr.  Coxtj  tcft  the  appellants,  made  the  following  law  points : 

In  cases  of  collision,  the  law  requires  that  there  shonld  be 
preponderating  evidence  to  fix  the  loss  upon  the  party  sought  to 
be  charged,  before  he  can  be  condemned  to  make  compensation. 
The  Liio,  2  Hag.  356 ;  Curtis's  Adm.  Dig.  144,  sect  6. 

A  coUision  may  happen  without  blame  being  imputable  to 
either  party.  In  such  case  the  loss  must  be  borne  by  the  party 
upon  whom  it  happens  to  light  It  may  be  the  result  of  mutual 
nedigenoe  or  misconduct  In  such  case,  the  Supreme  Court 
of  Liouisiana  has  decided  that  plaintiff  cannot  recover.  3  Ann. 
Sep.  441. 

The  general  presumption  in  favor  of  the  party  charged  is  in 
this  case  corroborated  by  a  single  feust,  in  regard  to  which  there 
is  no  contrariety  in  the  evidence.  It  seems  agreed,  on  all  hands, 
that  the  head  of  the  steamboat  had  passed  the  flatboat  before 
the  collision  occurred,  and  before  any  one  anticipated  the  dan* 
ger.  Nothing,  under  such  circumstances,  could  have  led  to  the 
catastrophe,  but  the  unexpected  movement  of  the  flatboat,  oc- 
casioned bv  the  eddy. 

As  to  the  measure  of  damages,  it  is  submitted  that,  in  a 
case  of  this  description,  vindictive  damages  ought  not  to  be 
allowed ;  nor  is  the  party  entitied  to  more  than  indemnification. 
Under  this  rule,  where  the  property  injured  is  m  iransUu^  and 
has  not  reached  the  port  of  destination,  the  prime  cost  and  the 
necessary  expenses  incurred,  furnish  the  measure  of  damages. 
Amistad  de  Rues,  5  Wheat  385 ;  Amiable  Nancy,  3  Wheat 
546;  1  Paine,  111;  The  Lively,  1  GalL  308;  The  Apollon,  9 
Wheat  362. 

Another  question  arises  in  this  case.  After  the  master  and 
crew  had  been  carried  to  New  Orleans  in  the  Memphis,  in 
March,  1847,  namely,  in  March,  1848,  Bull  and  his  partners 
bring  this  suit  for  the  use  of  the  Firemen's  Insurance  Company 
of  Louisville.  From  the  bill  of  lading,  it  appears  that  the  cargo 
belonged  to  several  individuals.  The  insurance  effected  by  them, 
March,  22, 1847,  covered  the  entire  cargo ;  but  there  was  no  in- 
surance on  the  boat  itself.  ThQ  amount  of  loss,  $3,496.48,  was 
paid,  May  4, 1847 ;.  and  it  was  agreed  that  Bull  &  Co.  should 
bring  a  suit  for  the  recovery.  The  judgment  was  for  $3,753.45, 
exceeding  the  loss  paid  by  the  insurance  company,  with  inte- 
rest, and  manifestiy  induded  the  boat,  6cc 
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The  action  is  brought,  as  the  libel  avers,  (p.  4,)  exclusively  for 
the  use  of  the  insurance  company;  yet  the  claim  embraces. the 
boat,  on  which  there  was  no  insurance. 

1.  It  is  submitted  that,  after  the  payment  of  the  loss  by  the 
company,  Bull  &  Co.  had  no  right  to  bring  this  suit,  he  being 
ahready  paid. 

2.  That  if  the  insurance  company  brought  suit,  it  was  en- 
titled to  recover  no  more  than  what  was  aerially  paid  by  it 

3.  That,  in  this  action,  the  claim  for  the  loss  sustained  by 
the  cargo  was  improperly  joined  with  a  claim  for  the  injury  to 
the  boat,  the  insurance  company  having  no  interest  in  the  latter. 

Mr.  Justice  WAYNE  delivered  the  opinion  of  the  Court 

Two  objections  were  viged  in  the  argument  of  this  cause  by 
the  appellants'  counsel,  against  this  court  ^ving  a  decision  upon 
its  merits. 

The  one,  that  the  court  had  not  jurisdiction  on  account  of  the 
locality  of  the  collision,  it  being  beyond  tide-water;  and  the 
other,  that  the  libellants  could  not  prosecute  this  suit  for  the 
benefit  of  others,  as  the  libellants  have  no  interest  in  it 

The  first  may  be  disposed  of,  because  the  court,  at  this  term, 
has  decided,  in  the  case  of  the  Genesee  Chief  v.  Fitzhugh  et  al., 
that  the  constitutional  jurisdiction  of  the  United  States  in  ad- 
miralty was  not  limited  by  tide-water,  but  was  extended  to  the 
lakes  and  navigable  rivers  of  the  United  States. 

The  other  objection  is  not  sustained  by  the  proofs  in  the 
cause.  Mr.  Atwood,  p.  39  of  the  record,  states  what  was  the 
amount  of  insurance  which  was  paid  upon  the  cargo,  by  the 
Firemen's  Insurance  Companv  of  Louisville,  and  that  nothing 
was  paid  to  the  libellants.  Bull  &  Co.,  for  the  loss  of  the  boat 

In  admiralty,  the  party  entitled  to  relief  should  always  be  made 
libellant ;  and  the  practice  of  instituting  a  suit  in  the  name  of 
one  person  for  the  benefit  of  another,  to  whom  the  right  has 
been  transferred,  only  obtains  in  particular  cases.  But  all  per* 
sons  entitled  on  the  same  state  of  facts  to  participate  in  the 
same  relief,  may  join  as  libellants,  whether  the  suit  be  in  per^ 
sonam  or  in  rem.    Benedict,  211,  sect  380. 

Mr.  Atwood,  in  his  testimony,  says,  how  Bull  &  Co.  became 
united  with  the  insurance  company  in  this  suit,  though  it  is 
not  stated  in  the  libel  with  the  precise  formality  it  should  have 
been,  yet  it  appears  sufficiently  plain  in  other  parts  of  the 
libel,  and  from  the  proofs  in  the  cause,  that  the  parties  named 
in  the  libel  have  respectively  an  interest,  which  is  covered  by 
the  principle  just  stated,  that  the  same  state  of  facts  which  will 
rive  relief  to  one  will  permit  others  to  be  joined  as  libellants. 
[t  is  no  substantial  objection,  then,  that  the  suit  has  been  brought 
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in  the  name  of  Bull  &  Co.,  for  the  use  of  the  Firemen's  Insur- 
ance Company.  The  insurance,  in  this  instance,  was  upon  the 
cargo  of  boat  No.  2,  and  not  upon  the  boat  The  cargo,  bow- 
ever,  was  not  fully  insured.  The  insurance  company,  upon 
being  informed  of  the  loss  of  it  from  a  collision  with  the  Mem- 
phis, paid  their  policy  upon  it,  and  that  placed  them  in  a  con- 
dition to  bring  this  suit  for  its  recovery,  if  it  could  be  ascer- 
tained that  the  collision  was  produced  by  the  fault  of  those  who 
were  in  charge  of  the  steamer  belonging  to  the  appellants. 

We  will  now  inquire  from  what  cause  the  collision  happened, 
or  who  was  in  the  fault 

In  the  second  article  we  have  a  description  of  its  locality.     It 
was  at  a  point  in  the  Mississippi  River  opposite  Prophet's  Island, 
in  the  State  of  Louisiana,  and  took  place  on  the  11th  April, 
1847,  on  a  clear  day,  between  the  hours  of  nine  and  ten  o'clock, 
in  the  forenoon,  whilst  the  flatboat,  No.  2,  was  going  down 
stream  in  the  usual  and  proper  channel     It  seems,  that  she  was 
drawn  in  towards  the  shore  by  an  eddy,  and  that  whilst  there, 
the  steamer  Memphis,  also  descending  the  river,  and  the  flatboat 
came  in  contact  with  each  other,  from  which  the  flatboat  was 
capsized  and  sunk  in  less  than  four  minutes,  losing  her  whole 
carffo,  excepting  sixteen  barrels  and  one  keg  of  lard.     The  alle- 
gatipn  is,  that  the  steamer,  with  proper  care  and  skill,  might 
with  great  ease  have  been  kept  clear  of  said  flatboat,  and  that  the 
flatboat  could  not  possibly  get  out  of  the  way  of  the  steamboat, 
but  was  run  against  by  the  steamer  with  great  force  and  vio- 
lence, striking  her  on  her  starboard  quarter  and  causins;  her  to 
fill  rapidly.     The  answer  of  the  respondents  to  this  aUegation 
is,  that  the  steamer  was  carefully  going  down  the  Mississippi, 
being  at  the  time  in  the  proper  place  for  a  descending  boat,  and 
that  the  oflicers  on  board  of  said  steamboat  observ3d  two  flat- 
boats  in  the  eddies,  on  both  sides  of  the  river,  one  in  the  e4dy 
on  the  right  side  of  the  river,  the  other  in  that  on  the  left,  the 
latter  being  the  flatboat.  No.  2.     It  is  further  stated  that  when 
the  flatboats  were  discovered,  there  was  ample  space  for  the 
steamboat  to  pass  safely  between  them.     The  flatboat  on  the 
right  hand  side  of  the  river  was  nearest  the  steamboat,  and  was 
first  passed.     It  is  also  stated,  that  in  order  to  leave  ample  room 
for  passing  in  safety  flatboat  No.  2,  which  was  on  the  left  side, 
that  the  Memphis  was  steered  as  closelv  to  the  first  flatboat  as 
it  was  prudent  or  safe  to  go;  that  after  that  boat  had  been  safely 
passed,  the  flatboat.  No.  2,  appeared  to  be  some  two  himdred 
yards  in  the  eddy  from  the  course  of  the  steamer,  the  captain 
of  her  requesting  that  a  Louisville  paper  might  be  thrown  into 
the  river  for  him,  stating  that  he  would  send  his  skiff  out  for  it 
Up  to  this  time  there  was  not  the  slightest  apprehension  of  a 
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collision*  The. captain  of  the  MemphiB  not  liking  the  position 
of  the  flatboat,  she  bein^  at  the  time  off  to  the  left  of  his  boat, 
with  her  bow  nearly  at  right  angles  to  his  boat,  requested  the 
persons  on  the  boat  to  throw  down  her  stern*  The  captain  of 
the  flatboat  seized  the  helm  and  endeavored  to  do  8o>  but  could 
not  succeed.  A  moment  before  this,  no  one  could  have  sup- 
posed a  collision  possible,  but  just  about  the  time  the  bow  of 
the  Memphis  passed  the  flatboat,  she  being  then  a  considerable 
distance  to  the  left  of  the  course  of  the  Memphis,  a  sudden 
change  in  the  current  of  the  eddy,  or  some  other  cause  unknown 
to  these  respondents,  threw  the  said  flatboat  against  the  lar- 
board wheel-house  gf  the  Memphis,  iiearly  bow  foremost,  which 
started  one  of  the  planks  of  her  bow,  causing  her  soon  to  fill 
with  water  and  sink.  That  previous  to,  and  at  the  time  of  the 
oolUsion,  the  Memphis  was  running  in  the  current  of  the  river, 
between  the  two  eddies. 

From  these  allegations  of  the  appellants  and  respondents, 
substantially  agreeing  with  each  other,  as  to  the  eddies,  the  lo- 
cality of  the  collision,  and  the  relative  positions  of  the  boats  to 
each  other  at  that  moment,  it  would  be  difficult  to  determine  by 
the  fault  of  which  of  them  the  disaster  was  occasioned.  But 
from  the  antecedent  navigation  of  the  Memphis  from  the  point 
where  the  flatboats  were  first  observed,  whether  it  shall  be 
taken  from  the  narrative  of  the  resjpondent  just  recited,  or  from 
the  evidence  in  the  case,  it  cannot  be  doubted  that  the  collision 
was  produced  by  the  carelessness  or  ignorance  or  disregard  of 
her  pilot  of  the  consequences  which  those  ^ddies  might  produce 
in  the  positions  in  which  the  Memphis  and  flatboats  then  were. 
It  is  not  denied  by  the  respondents,  and  it  is  asserted  by  the  libel- 
lants,  that  the  flatboat  was,  from  the  time  the  Memphis  first 
saw  her,  until  she  was  sunk,  in  the  proper  channel  of  downward 
navigation,  floated  onward  only  by  the  current.  The  captain  of  the 
Memphis,  in  his  downward  course,  was  the  first  to  discover  the 
danger  resulting  from  the  position  in  which  his  vessel  had  been 
placed  relatively  to  the  flati^at  He  says,  he  did  not  like  it, 
and  requested  those  on  board  the  flatboat  to  throw  down  her 
stern.  He  admits,  that  the  captain  of  the  flatboat  endeavored  to 
^  do  so,  but  could  not  succeed.  He  had  appibached  the  flatboat, 
without  any  change  in  the  position  of  the  flatboat  up  to  that 
moment  Now,  if  according  to  his  own  declaration^  the  colli- 
sion occurred  but  a  moment  after,  before  l»e  can  be  excused  for 
his  near  approach  to  the  flatboat,  he  must  show  that  there  was 
not  water-room,  and  of  suflicient  depth,  to  have  run  the  Mem- 
phis farther  off  than  he  did,  and  that  there  was  not,  on  either 
side  of  the  flatboat,  a  suflicient  width  of  water  for  him  to  have 
passed  the  flatboat  at  a  distance  greater  than  the  length  of  the 
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Memphis,  for  it  ia  plain,  if  that  had  been  done,  whether  the  eddy, 
tamed  the  flatboat  or  not,  that  the  two  boats  cotdd  not  hav^ 
come  into  collision.  The  evidence  on  the  part  of  the  respond* 
ents,  confirms  this  view  of  the  case ;  for  Oalusha  says,  that  at 
the  time  of  the  collision,  there  was  room  enough  for  the  Mem- 

?his  to  pass  without  interfering  with  the  flatboat  at  all ;  and 
Thomas  testifies,  that  the  flatboat  was  floating  with  the  current, 
and  the  steamboat  running  with  the  stream,  and  though  that  at 
the  place  of  accident,  there  was  an  eddy  on  both  sides  of  the 
river,  that  the  river  was  very  hiffh  and  broad,  and  the  Memphis 
might  have  passed  on  either  side  and  thereby  prevented  the  ac« 
cident  It  is  further  stated  by  this  witness,  that  the  Memphis 
was  oomiipg  towards  the  flatboat,  and  if  we  had  pulled  firom 
her  we  should  have  got  into  the  eddy  towards  her,  and  'she 
would  have  run  over  us ;  we  did  every  thing  we  could  to  prevent 
said  accident,  and  it  was  not  caused  by  the  carelessness  or  want 
of  skill  of  the  crew  of  the  flatboat.  Yourd,  another  witness, 
confirms  this  statement,  and  that  the  Memphis  had  **a  plenty 
of  room  to  avoid  her."  Henry  Moore,  another  witness  says,  that 
the  accident  was  caused  by  the  fault  of  the  pilot  or  crew  of  the 
steamboat  Memphis ;  that  it  occurred  in  daylight,  when  there 
was  no  fog  on  the  river  and  no  wind ;  that  on  the  left  side  of 
the. steamboat  there  were  three  hundred  yards  of  water;  and 
on  the  right  side  one  hundred  yards;  that  the  steamboat 
miffht  have  passed  on  either  side  with  perfect  safety  to  herself 
and  the  flatboat,  as  there  were  neither  bars  nor  snags  in  that 
part  of  the  river;  but  that  instead  of  passing  around,  she 
undertook  to  run  between  the  flatboat  and  a  hay  boat  that 
was  floating  between  us  and  the  right-hand  shore,  and  struck 
our  boat  as  he  has  stated.  The  respondents'  witness,  Bentley, 
confirms  the  statement  of  the  last  witness,  that  the  steamer  run 
between  the  two  boats,  running  as  near  to  the  boat  on  the  right, 
in  order  to  leave  as  much  room  for  the  one  on  the  left,  as  pos- 
sible ;  and  that  he  did  not,  after  he  had  passed  the  boat  on  the 
right,  apprehend  there  was  any  danger  of  collision  with  the  boat 
on  the  left ;  that  the  Memphis  kept  a  straight  course  down  the 
current  of  the  river,  and  did  not  suppose,  when  the  Memphis 
passed  the  fii'st  flatboat,  that  he  would  run  within  a  hundred 
yards  of  the  boat.  No.  2.  He  further  states,  that  the  flatboat, 
Ifo.  2,  did  not  change  her  relative  position  to  the  course  the 
Memphis  was  running,  but  it  was  caused  by  the  eddy  forcing 
out  the  flatboat  into  the  current  of  the  river;  that  he,  as  the 
pilot,  ran  the  Memphis  in  such  a  manner  as  he  thought  would 
prevent,  a  collision.  He  thinks  the  Memphis  was  fifty  yards 
from  the  flatboat,  when  the  bow  of  the  Memphis  passed  her ; 
at  that  time  witness  was  running,  quartering  into  the  bend  on 
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the  left  About  that  time  he  was  apprehensive  of  a  coUlson,  and 
that  it  was  caosed  by  the  approach  of  the  flatboat.  But  this 
witness  says,  that  the  river  at  the  place  of  collision  was  from 
three  quarters  to  a  mile  wide.  Now  with  this  fact,  stated  by 
himselfy  why  was  it  necessary  to  run  the  Memphis  on  such  a 
course  as  that  such  a  collision  should  have  happened  ?  Or  why 
was  she, not  run  at  such  a  distance  as  that  it  could  not  have  oc- 
-  curred?  Added  to  this,  this  witness  knew  the  force  of.  the  ed- 
dies^ and  should  have  guarded  cautiously  against  their  effect. 

This  is  a  cause  of  oollision  happening  in  broad  daylight  after 
the  steamer  had  observed  the  flatboat  for  more  than  the  distance 
of  half  a  mile.  The- evidence  shows,  that  the  steamer  could 
have  been  differently  navigated  from  the  manner  in  which  she 
was,  and  that  the;  course  she  was  run,  though  in  the  judgment 
of  the  pilot  was  the  best  under  the  circumstances,  yet  that  it 
was  a  course  which  caused  the  collision,  and  that  another  might 
have  been  taken  by  which  there  would  have  been  no  possibility 
of  a  collision. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Mr.  Justice  DANIEL  dissented  from  the  decision  in  this  case, 
on  the  ground  of  the  want  of  jurisdiction  in  the  admiralty  courts 
of  the  United  States,  in  cases  like  the  present 

Order. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  re- 
cord, from  the  Circuit  Court  of  the  United  States,  for  the  East- 
em  District  of  Louisiana,  and  was  argued  by  counsel  On  con- 
sideration whereof,  it  is  now  here  ordered,  adjudged^  and  decreed 
by  this  court,  that  the  decree  of  the  said  Circuit  Court  in  this 
cause,  be,  and  the  same  is  hereby  affirmed  with  costs,  and 
damages  at  the  rate  of  six  per  centum  per  annum. 


Mtra  Clark  Gaines,  Appellant,  v.  Rici^ard  Relf,  and  Bev- 
erly Chew,  Executors  of  Daniel  Clark  and  others. 

Myra  Clark  Gaines  filed  a  bill  in  chancery,  alleging  her  claim  to  certain  properhr  npon 
the  ground  that  Clark,  who  died  seized  of  the  property,  had  been  married  to  Zulime, 
the  mother  of  the  complainant! 

The  claim  was  resisted  upon  two  gronnds.  1st,  That  no  such  alleged  marriage  took 
place ;  and  2d,  That  Zalimc  was,  at  the  date  of  the  alleged  marriage,  the  wife  of  a 
man  named- Desgrange.  The  mauriago  with  Dosgrange  was  admittcfl  by  the 
complainant,  bat  it  was  contended  that  the  marriage  was  void  ab  initio,  because  Des- 
grange, at  the  time  of  contracting  it,  had  another  wife  living,  and  therefore  was 
guilty  of  bigamy. 

In  this  case,  it  is  decided  that  the  two  principal  witnesses  for  the  complainant,  to  ei* 
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tablish  the  fact  of  the  manii^e  between  Znlime  aad  dark,  (the  parent!  of  the  com* 
T>lainaiit,)  are  unworthy  of  credit 
That  ihe  charge  of  bigamy  against  I>e^ning|e  is  not  substantial,  because, 

1.  The  depositions  of  persons  who  testify  to  it  only  state  hearsay  and  rumor. 

2.  That  the  naked  confessions  of  bigamy  which  Desf^ange  was  alleged  to  hare  made 
are  incompetent  evidence  and  inadmissiblo  v  a«unst  the  executors  of  Clark  and 
purchasers  holding  by  sales  from  them.  To  nold  that  either  party  could,  by  a 
mere  declaration,  establish  the  fact  that  a  maniage  was  void,  would  be  an  alarming 
doctrine. 

3.  A  certificate  of  a  priest,  given  sixteen  years  affcer  the  marriaee,  that  he  had  married 
l>esgrange  to  his  aUeged  first  wife,  was  inadmissible  as  evidence.  There  was  no 
register  of  the  marriage  in  the  records  of  the  church. 

4.  A  mutilated  record  of  a  suit  brought  by  Zulime  against  Desgrange,  and  alleged 
to  have  been  for  the  purpose  of  having  her  marriage  with  him  dedfu^ed  null  and 
void,  does  not  prove  the  bigamy  of  Desgrange.  The  cause  of  action  is  not  stated, 
the  petition  having  been  lost 

A  sworn  copy  of  an  ecclesiastical  record,  taken  at  the  proper  office  and  produced  by 
the  lawful  keeper  of  the  records,  may  be  admitted  as  evidence,  the  original  being 
produced  by  the  bishop  who  had  charge  of  the  records  of  the  bishopric. 

This  purported  to  be  a  trial  of  Desgrange  for  bigamy,  and  his  acquittal  It  was 
competent  evidence  as  rebutting  testimony  inasmudi  as  proof  of  the  loss  of  the 
record  and  secondary-proof  of  its  contents  mul  been  given  on  the  other  side. 

The  depositions  of  Znlime  in  this  ecclesiastical  case,  and  also  in  a  stdt  brought  by  her 
against  Desgrange  for  alimony,  are  received  by  this  court  as  competent  evideuee, 
because  there  was  notice  of  a  motion  in  the  Circuit  Court  to  suppress  the  evidence, 
but  in  the  course  of  a  long  trial  no  such  motion  was  made.  If  it  had  been  made, 
the  deponent  herself  was  at  hand  to  testify.  No  objection  having  been  made  to  it 
in  the  court  below,  none  can  be  made  here.  Moreover,  the  complainant  claims 
UT   er  a  deed  of  gift  from  the  deponent,  and  is  estopped  by  her  declarations. 

Tbe  decree  of  this  court  in  the  case  of  Patterson  v.  Games,  (6  How.  550,)  cannot  affect 
other  persons,  because  these  persons  were  not  parties  to  it,  and  because  that  case 
was  not  a  controversy  carried  on  in  earnest 

Mr.  Chief  Justice  Taney  and  Mr.  Justice  McLean  did  not  sit 
in  this  cause. 

This  was  an  appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiana. 

The  bill  was  originally  filed  in  the  Circuit  Court  by  William 
W.  Whitney  and  Myra  Clark  Whitney  (nowMyra  Clark  Gaines) 
in  1836.  From  1834  to  1836  they  had  been  proceeding  in  the 
probate  court  of  Louisiana,  until  in  1836  their  petition  was  dis- 
missed. They  then  filed  a  bill  in  the  Circuit  Court  of-  the  Uni- 
ted States. 

At  January  term,  1839,  a  motion  was  made  in  this  court  for 
a  mandamus  to  compel  the  Circuit  Court  to  proceed  according 
to  the  rules  established  by  this  court  for  the  regulation  of  chan- 
cery proceedings.     The  case  is  reported  in  13  Pet  404. 

It  came  up  agcdn  at  January  term,  1841,^pon  a  certificate 'of 
division  in  opinion  between  the  jr  dges  of  the  Circuit  Court, 
whether  chancery  practice  should  ;)revail  there  or  not,  and  is 
reported.in  15  Pet^. 

The  defendants  below  having  demnned  to  the  bill,  the  case 
came  up  again  upon  another  certificate  of  division  in  opinion  at 


474  SUPREME   COURT. 


Gainea   v.  Belf  et  al. 


Jannary  term,  1844,  and  is  leported  in  2  How.  619,  under  the 
name  of  Graines  et  px.  v.  Chew  et  aL 

One  of  the  defendauta,  Patterson,  having  answered  the  bill 
instead  of  demurring  to  it,  this  branch  of  the  case  came  before 
this  court  again  at  January  term,  1848,  and  is  reported  in  6 
How.  550. 

The  present  case  now  came  up  upon  pleas,  answers,  repli- 
cations, and  evidence,  constituting  a  record  of  upwards  of  twelve 
hundred  printed  pages.  Much  of  the  history  of  the  case  and  the 
substance  of  a  considerable  portion  of  the  evidence  is  given  in 
the  two  reports  in  2  How.  and  6  How.,  and  the  reader  is  referred 
to  those  reports.  Some  of  the  most  important  parts  of  the 
additional  evid  mce,  ^troduced  into  the  case  for  the£rst  time, 
will  be  noticed  at  the  present  statement. 

Mrs.  Graines  claimed  under  two  distinct  titles;  x>ne  as  the 
forced  heir  of  her  father,  !Daniel  Clark,  and  the  other  as  the 
assignee  of  her  mother's  share  of  the  estate  which  had  been  con- 
veyed to  her  by  her  mother.  In  either  view,  the  lawful  marriage 
between  Darnel  Clark,  her  father,  and  Zulime  Carriere,  her 
mother,  alleged  to  have  taken  place  in  1802  or  1803,  was  the 
great  point  in  the  case  to  be  ptoved ;  and  the  first  step  to  esta- 
blish that  was  the  capacity  of  Zulime  to  mair^.  Her  previous 
marriage  with  Desgrange  was  admitted ;  but  it  was  alleged  to 
have  been  null  and  void  db  initio^  because  Desgrange  had 
another  wife  living  when  he  contracted  his  marriage  with  Zulime 
Carriere.  Part  of  the  evidence  to  sustain  this  charge  of  bigamy 
against  Desgrange  is  recited  in  the  opinion  of  the  court :  viz. 
the  testimony  of  Madame  Despau,  Madame  CaiUanet,  Joseph 
Bellechasse,  and  Madame  Bengueril.  Two  other  pieces  of  evi- 
dence were  relied  upon  by  the  complainant  to  fix  the  charge  of 
bigamy  upon  Desgrange,  which  are  referred  to  in  the  opinion 
of  the  court  with  an  intimation  that  the  reporter  should  set  them 
forth  with  more  particularity.     They  were  as  follows : 

Ist  The  catholic  priest's  certificate  of  Desgrange's  prior  mar- 
riage. 

The  existence  of  this  paper  was  discovered  in  the  following 
manner,  as  stated  in  the  deposition  of  James  Gardette,  taken 
under  a  commission : 

"  And  afterwards,  to  wit,  on  the  10th  July,  1849,  appeared  Dr. 
James  Grardette,  a  witness,  heretofore  called  and  examined  on 
behalf  of  complainant,  and  now  by  them  recalled,  doth  depose 
and  siy, — 

"Witness  being  shown  document  No.  6,  filed  with  the  commis- 
sioner by  complainant  on  23d  June,  1849,  being  a  certificate  of 
mairiage  of  one  Jacobum  Desgrange  and  Barbara  Orci,  he  was 
asked  to  sta^e  when  and  where  the  same  was  found.     Witness 
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says :  My  mother  and  myself  were  looking  over  the  papers  of 
Dr.  GfiUfdette,  my  father ;  several  papers  fell  on  the  floor,  and 
among  them  this  paper  was  found.  This  paper  was  found  after 
the  decision  of  the  Patterson  case  in  the  Cucuit  Court  of  the 
United  States,  and  before  the  decision  of  the  same  case  in  the 
Supreme  Court  of  the  United  States.  And  it  waa  handed  hj 
my  mother  to  General  Gaines  or  his  wife  immediately  after  it 
was  found.  **  Jambs  Gardbttb. 

^  Cross-examination  waived  by  Louis  Janin,  Esq.,  of  counsel 
for  defendants.  **  J.  W.  Gurlby, 

"  Cknnmisswner/* 

The  certificate  was  as  follows.  The  Latin  is  given  -as  it  is 
printed  in  the  record. 

^  Omnibus  has  liter as^  Inspecturis  SahUem  in  Domino. 

Ego  infrascriptus  sacerdos  Catholicus  et  Apostilicus, 

c     pastor  Ecdesi®  8.  Petri  Apostoli,  hinc  Praesentibus,  no- 

"S     turn  facio  et  attestor  omnibus  et  singulis,  quorum  interest, 

^  ^     quod  die  sexta  mensis  Julij,  A.  D.  1790,  in  matrimonium 

j^.     conjunxerum  Jacobum   De^range  et  Barbara  m  Orci, 

|S™     Testes  prcesentes  fuerunt,  Joannes  O'Connell,  Carolus 

•2  &     Bernardi,  et  Victoria  Bernardi.    In  quorum  fidem,  has 

&  ^     manu  propria  scripsi,  et  subscripsi,  vicilloq.  muniri.     Da- 

tum  ISeo  Eboraci,  vulgo  New  York,  hac  die  lid  mensis 

<      Septembris,  A.  D.  1806. 

"  GuLiELMUs V.  O'Brien, 
**  Reg.  pag.,  '45.        ^^Pastor  EcclesuB  &  Petri  ut  supra. 

^  Nous,  Gbbriel  Rey,  general  divisionaire,  commissaire  des  re- 
lationes  commerciales  de  France,  a  New  York,  certifione  que 
Monsieur  GuiUattme  V.  O'Brien,  dont  la  signature  est  appose  a 
I'extrait  de  manage  en  I'autre  part,  est  pretre  et  cur6  de  I'Eglise 
Catholique  de  Ste.  Pierre,  en  cett6  viUe  de  New  York,  et  qu*en 
cette  qualite  foi  doit  etre  ajouter  a  sa  dite  signature  tant  en 
jugement  que  hors. 

''  En  t^moin  de  quoi  nous  avons  sign6  le  pr^sente  et  scell£  fait 
r  ^  apposer  le  timbre  du  commissariat,  a  New  York,  le  13 
l^-®i   Septembre,  1806.  Rfiv." 

Indorsed :  <*  Admitted  by  defendants  as  proved,  reserving  all 
legal  objections  to  its  admissibility  as  .evidence. 

"J.  w.  GuBLBYy  CJommissioner!^ 
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In  order  to  fortify  this  certificate,  the  depodtions  of  EQen 
Ckdnan,  John  Power,  and  Chades  E.  Benson  were  taken  in 
1846. 

Ellen  Ghiinan  was  the  niece  of  William  V.  O'JBrien,  and  re- 
sided with  him  from  the  time  that  she  was  nine  years  old  until 
he  died,  being  abouj^  twenty  years.  O'Brien  was  pastor  of  the 
church  for  wrty  years,  viz.,  from  1784  to  1814,  when  he  died. 
She  had  been  accustomed  to  see  him  write  sev^al  times  a  day, 
and  testified  that  the  whole  of  the  above  certificate  was  in  his 
handwriting.    She  also  deposed  as  follows : 

13.  Question.  Do  you  know  the  persons  named  in  the  body 
of  this  exhibit,  Joannes  0'C!onnel,  Carolus  Bemardi,  and  Victoria 
Bemardi? 

Answer.  I  have  heard  of  them,  and  think  they  ale  dead,  but 
never  knew  or  saw  them  tiiat  I  know  of. 

14.  Question.  Bid  you  know  Jacobum  Desmnge  and  Bar- 
bara M.  Orci,  named  in  the  body  of  the  exhibit  ? 

Answer.  I  did  not — never  have  known  them. 

15.  Question.  Do  you  know  whetiier  the  books  or  records 
of  St  Peter's  church  were  at  any  time  destroyed? 

Answer.  I  heard  they  were. 

16. ,  Question.  When  did  you  hear  they  were,  and  on  what 
occasion? 

Answer.  A  gentleman  from  Ireland,  Mr.  Cruise,  who  married 
the  sister  of  Sir  John  Johnston,  of  Johnstown  and  Warrenstown, 
in  Ireland,  came  to  inquire  'about  the  marriage  of  one  of  his 
family,  whom  he  had  understood  was  mamed  by  my  unde.  I 
told  him  to  go  to  the  church,  as  we  had  given  up  uncle's  books 
after  his  death  to  Bishop  Connelly,  catholic  bishop  of  this  city. 
He  came  back  and  told  us  that  he  had  found  that  the  books  had 
been  destroyed  by  fire. 

17.  Question.  About  how  long  ago  was  it  that  you  thus 
heard  that  the  books  were  destroyed  ? 

Answer.  To  the  best  of  my  recollection,  about  thirteen  or 
fourteen  years  ago. 

18.  Question.  What  did  you  hear  of  Joannes  O'Connell,  Caro- 
lus Bemardi,  and  Victoria  Bernaidi,  named  in  the  exhibit  shown 
you,  and  mentioned  in  a  previous  question  ? 

Answer.  I  heard  from  my  aunt,  Louisa  Jane  O^Brien,  that 
they  were  all  attached  to  the  Spanish  ambassador's  suite.  I 
think  O'Connell  was  his  chaplain. 

John  Power,  the  vicar-general  of  the  diocese  of  New  York, 
and  pastor  of  St  Peter's  church,  deposed  as  follows : 

2.  Question.  How  long  have  you  been  pastor  of  St.  Peter's 
church? 

Answer.  I  have  been  officiating  as  clergyman  in  that  church 
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twenty-six  years,  (taken  in  1846)  and  pastor  of  it  about  twenty 
years. 

8.  Question.  Have  records  been  kept  in.  said  St  Peter's 
church  of  the  marriages  solemnized  by  the  clergymen  officiating 
there  ? 

Answer.  There  have  been,  with  more  or  less  regularity ;  there 
have  been  frequent  omissions  arising  either  from  neglect  or  acci- 
dent 

4.  Question.  Is  there  any  wntten  record  now  existing  of  the 
marriages  solemnized  by  the  clergymen  of  the  said  church  pre- 
vious to  the  year  1800  ? 

Answer.  I  don't  know  that  such  a  record  exists ;  I  have  beard 
that  it  was  missing,  but  have  made  no  particular  personal  search 
for  it ;  I  don't  know  that  I  ever  saw  it 

5.  Question.  Have  you  known,  personally  or  by  reputation, 
William  V.  O'Brien,  now  deceased? 

Answer.  I  have  no  personal  knowledge  of  him ;  he  was  dead 
when  I  came  to  this  Country,  but  his  memory  was  then  fresh  in 
the  minds  of  people,  and  he  was  held  in  high  repute. 

6.  Question.  What  was  his  profession,  and  what  place  or 
office  did  he  hold  here  ? 

Answer.  He  was  pastor  of  St  Peter's  church. 

7.  Question.  How  long  had  he  been  pastor  of  St  Peter's 
church? 

Answer.  Many  years ;  I  cannot  say  the  precise  time. 

8.  Question.  Do  there  appear  to  be  any  records  in  said  church 
kept  by  him  of  the  baptisms  which  he  solemnized  whilst  pastor 
of  said  church  ? 

Answer.  There  do. 

9.  Question.  Have  they  been  universally  and  at  all  limes  re- 
ceived as  genuine  and  authentic  ? 

Answer.  They  have  been  always  received  as  genuine  and  au- 
thentic, and  I  have  no  doubt  that  they  are  so. 

10.  Question.  Have  you  any  knowledge  of  the  handwriting 
of  said  William  V.  O'Brien ;  and  if  so  whence  have  yon  de- 
rived it? 

Answer.  I  have  a  knowledge  of  his  handwriting,  which  I 
derived  from  the  register  of  baptisms  in  St  Peter's  church, 
which  have  always  been  received  as handwriting. 

11.  Question.  From  the  knowledge  which  you  have  thus  de- 
rived of  his  handwriting,  do  you  believe  the  signature  Gulielmus . 
V.  O'Brien,  in  the  exhibit  marked  A,  now  shown  you,  to  be  in 
the  handwriting  of  said  William  V.  O'Brien  ? 

Answer.  I  believe  it  to  be  his  handwriting;  it  is  identically 
the  same  handwriting  with  that  of  the  records  now  in  the  church 
of  which  I  have  spoken. 
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12.  Question.  In  whose  handwriting  do  you  believe  the  writ* 
ing  in  said  exhibit  preceding  said  sicpiatuie,  that  is,  the  body  of 
tiie  marriage  certificate,  to  which  said  simatore  is  affixed,  to  be  ? 

Answer.  In  the  handwriting  of  said  Rev.  William  V.  O'Brien. 

13.  Question.  In  what  language  did  said  Rev.  Mr.  O'Brien 
keep  his  records  before  spoken  of? 

Answer.  In  the  Latin  language. 

14.  Question.  How  did  he  sign  his  name  when  writing  in  the 
Latin  language  ? 

Answer.  In  the  same  manner  as  it  is  sifiped  in  the  exhibit 
marked  A,  which  you  have  shown  me — Ghmelmus  V.  O'Brien. 

15.  Question.  Had  said  Rev.  Mr.  O'Brien  full  and  legal 
power  to  solemnize  and  perform  the  ceremonies  of  marriage 
while  he  was  pastor  of  St  Peter's  church  ? 

Answer.  He  had. 

16.  Question.  Have  vou  a  knowledge  of,  and  are  you  versed 
in,  the  Latin  language  ? 

Answer.  I  am  versed  in  the  Latin  langua^. 

17.  Question.  Please  to  read  said  certificate  of  marriage 
marked  exhibit  A,  now  shown  you,  and  state  whetiier  the  mar- 
riage of  Desgrange,  therein  certified  to,  was  performed  according 
to  the  usi^B[es  and  formalities  of  the  said  church  at  the  time  of 
the  date  of  the  said  certificate,  so  far  as  the  same  appears  in,  and 
by  virtue  of,  the  said  certificate  ? 

Answer.  The  certificate  is  absolutely  in  due  form,  and  it  is  to 
be  presumed  that  the  marriage  was  solemnized  according  to  the 
rights  and  ceremonies  of  the  catholic  church.  Previous  to 
giving  this  my  answer,  I  have,  as  requested,  read  the  said  certifi- 
cate, and  understand  its  contents. 

18.  Question.  Do  you  know  any  thing  of  the  witnesses  to 
the  said  marriage  mentioned  in  said  certincate,  or  any  of  them? 

Answer.  I  do  not 

Charles  E.  Benson,  the  clerk  of  St.  Peter's  church,  deposed 
as  follows : 

2.  Question.  Have  you  the  custody  of  the  records  of  mar- 
riages and  baptisms  solemnized  by  the  pastors  and  clergymen 
of  said  St  Peter's  church  ? 

Answer.  I  have. 

3.  Question.  Is  there  existing  now  among  those  records  any 
record  or  written  memorandums  of  marriages  solemnized  by  the 
pastors  and  clergymen  of  the  sadd  church  previous  to  the  year 
1800? 

Answer.  There  is  now  none  existing  of  any  date  previous  to 
the  year  1802. 

4.  Question.  Have  you  any  knowledTO  of  the  handwriting 
of  WiUiam  V.  O'Brien,  catholic  priest,  formerly  pastor  of  said 
St  Peter's  church? 
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Answer.  No  other  knowledge  than  such  as  I  derive  £rom  the 
records  of  the  church  which  were  kept  by  him.  Those  records 
have  been  always  received  as  authentic  and  genuine,  and  as 
being  in  his  handwriting. 

6.  Question.  From  me  knowledge  which  you  have  thus  de- 
rived of  his  handwriting)  do  you  bdieve  the  certificate  of  mar- 
riage, marked  exhibit  A,  now  shown  to  yon,  to  be  in  his  hand- 
writing, including  the  signature,  Gulielmus  V.  O'Brien? 

Answer.  I  do ;  I  have  not  the  slightest  doubt  about  it 

6.  Question.  Are  there  any  records  of  baptisms  solemnized  by 
the  pastors  of  St  Peter's  church? 

Answer.  There  are. 

7.  Question.  Are  there  ajay  such  records  of  baptbms  belong- 
ing to  said  church  kept  by  William  V.  O'Brien  ? 

Answer.  There  are ;  from  the  year  1787  to  the  year  1808  in 
one  register,  and  from  1808  to  1816  in  another.  There  are  in 
each  of  these  registers  other  entries  by  other  dergymen  attached 
to  the  church. 

8.  Question.  In  whose  iiandwriting  are  the  first  entries  in 
the  oldest  register  spoken  of  by  you  ? 

,    Answer.  In  the  handwriting  of  said  Mr.  O'Brien. 

The  witness  also  deposed  that  he  had  made  diligent  search 
for  the  register  of  marriages  previous  to  the  year  1802,  but  was 
not  able  to  find  it  ^ 

Another  piece  of  evidence  relied  upon  by  the  complainants 
was  what  is  sometimes  spoken  of  as  a  divorce  record,  and  some- 
times as  a  mutilated  record.     It  was  as  follows : 

"  ^ate  of  Louisiana^  third  District  Court  of  New  Orleans. 

^'ZULIME  CaBBIBRE      1 
V.  [ 

Jerome   Desgrange.  ) 
"  No.  256  of  the  docket  of  the  late  county  court  of  New  Orleans. 

"  Citation,  Mr.  Ellery,  (curator  of  Desgrange :) 
"  You  are  hereby  summoned  to  comply  with  the  prayer  of  the 
annexed  petition,  or  to  file  your  answer  thereto  in  writing,  with 
the  clerk  of  the  county  of  New  Orleans,  at  his  office,  in  New 
Orleans,  in  eight  days  after  the  service  hereof,  and  if  you  fail 
herein,  judgment  will  be  given  against  you  by  default 

*^  Witness,  James  Workman,  judge  of  the  sai&  court,  this  24th 
day  of  June,  in  the  year  of  our  Lord  1806. 

(Signed)  *<Thos.  S.  Kennedy,  ClerL 

"  Return  on  citation  ser\  cd  on  Ellery,  30th  June,  1806. 

(Signed)  "  Geo.  T.  Boss,  Sheriff. 

«  Plea  filed  July  1st,  180C.'' 
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^ZULIME  CaBRIERE     ) 

V.  [  No.  556, 

Jebqms  Desorange.    ) 

"  OourUy  Court  of  New  Orleans. 

^  The  plea  of  Jerome  Desgrange,  defendant,  to  the  petition  of 
Zolime  Carriere^  plaintiff: 

"  This  defendant,  by  protestation,  not  confessing  or  acknow- 
ledmog  all  or  any  part  of  the  matters  and  things  in  the  plaintiff's 
said  petition  contained  to  be  true,  in  such  manner  and  form  as 
the  same  are  therein  and  thereby  alleged,  for  plea  unto  the  said 
petition  saith,  that  this  court  ought  not  to  have  cognizance  of 
the  same,  because  the  laws  by  wmch  this  court  was  created,  and 
the  jurisdiction  thereof  established,  do  not  extend  the  same  to 
cases  of  divorce,  or  give  to  thi^  court  any  authority  to  pronounce 
therein,  and  because  the  damages  in  the  said  petition  prayed  for 

X'nst  this  defendant  cannot  be  inquired  into  or  assessed,  until 
'  the  judgment  of  this  court,  in  touching  the  validitv  of  the 
mairiage  between  the  petitioner  and  the  defendant,  shall  be  first 
declared. 

^  Wherefore,  this  defendant  doth  liot  suppose  that  this  court 
will  or  ought  to  have  olr  hold  further  cognizance  of  the  petition 
aforesaid ;  and  therefore  this  defendant  doth  plead  the  premises 
in  bar  to  the  said  petition,  and  humbly  demands  judgment  of 
this  honorable  court,  whether  he  shall  be  put  to  make  further  an- 
swer thereto,  and  prays  to  be  hence  dismissed,  with  his  reason- 
able  costs  and  charges  in  this  behalf  wrongfully  sustained. 

(Signed)  "  A.  H.  Ei-LERY,/or  Deft. 

^<  And  the  said  plaintiff  saith,  that  for  any  thing  by  the  defend- 
ant above,  in  pleading,  alleged,  she  ought  not  to  be  barred  or 
precluded  from  bavins  and  maintaining  her  action  aforesaid 
against  the  said  defendant 

"Wherefore,  for  want  of  a  sufficient  answer  in  this  behalf,  the 
plaintiff  prays  iudginent,  &c. 

(Signea)  "Brown  &  FROMENTiN,/ar  Pfljf." 

Answer  filed  July  24th,  1806. 

"  ZuLiMS  Carriers    ) 

V.  J  No.  356. 

Jerome  Desoranoe.  ] 

"  County  Court  of  [New]  Orleans. 

"Answer  of  Jerome  Desgrange  to  the  petition  of  Zulime  Cairidre. 

"  This  defendant,  saving  and  reserving  to  himself  all  manner  of 
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benefit  of  exception  to  the  many  eirors,  untruths,  and  imperfec- 
tions in  the  said  petition  contained,  for  answer  thereunto  saitli, 
that  the  facts  in  the  said  petition  set  forth  are  untrue,  and  prays 
that  he  may  be  hence  dismissed  with  his  costs  and  charges  in 
this  behalf  most  wrongfully  sustained. 

(Signed)  «  A.  R.  EllbbYj/ot  DefV' 

(Then  followed  in  the  record  a  long  certificate  of  maniage 
between  Geronimo  Desgrange  and  Maria  Julia  Garriei^  per- 
formed by  a  catholic  priest  on  the  2d  of  December,  1794,  which 
it  is  not  necessary  to  transcribe.) 

"  ZuLiBCE  Cajiriere  )  Browu  &  Fromentin,  for  plaiati£ 
V.  [  No.  356. 

Desgrange.        )  EUery,  for  defendant. 

<<  Petition  filed  June  24th,  1806.  Debt  or  damages,  $100« 
nds  600.  Plea  filed  July  Ist,  1806.  Answer  filed  July  24th, 
1806.     Set  for  trial  on  Thursday,  24th  July. 

"  Summons  issued  for  M.  Coudrain,  Chovot,  Mary  Marr,  Rose 
Carriere,  Christopher  Joseph  Le  Prevost,  Trouque,  Le  Breton 
d'Orgenoy,  and  Joseph  Vmar,  senior. 

«  A  i-L  A-rn  nn    (  Mr.  Fourke,  sworn. 

"Attorneys     .        .         f^iO  ^   \mt.  d^Orgenoy, 
^^^^      •        •        •  ^^^^(MadamSlarr: 

"Judgment  for  plaintiff.     Damages,  JIOO.    July  24th,  1846.*' 

"  SlcUe  of  Louisiana^  Third  District  Court  of  New  Orleans. 

"I,  Charles  Weysham,  deputy  clerk  of  the  third  District  Court  of 
New  Orleans,  do  hereby  certify,  that  the  above  and  foregoing  five 
pages  do  contain  a  full  and  complete  transcript  of  the  case, 
wherein  Mrs.  Zulime  Carriere  is  plaintiff,  and  Jerome  Desgrange 
is  defendant,  instituted  in  the  late  county  court  of  Orleans,  un- 
der the  No.  356,  «3xcepting  the  petition,  that  cannot  be  found. 
And  that  by  operation  of  law,  the  records  of  the  said  county 
court  of  Orleans  have  been  transferred  to  this  court,  and  are  now 
in  the  custody  of  the  clerk  thereof. 

"  In  testimony  whereof  I  have  hereunto  set  my  hand,  and  affixed 
the  seal  of  the  said  court,  at  New  Orleans,  on  this  14th  fourteenth 
day  of  June,  in  the  year  of  our  Lord  eighteen  hundred  and  for- 
^-nine,  and  the  seventy-third  year  of  the  independence  of  the 
United  States. 

(Signed)  "  Chas.  Weysham, 

Deputy- ClerkJ^ 

VOL.  XII.  41 
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In  addition  to  these  evidences  of  the  bigamy  of  JDesgrange, 
the  complainant  introduced  the  testimony  of  various  persons  to 
prove  the  fact  of  the  public  reputation  at  the  time,  and  that 
of  a  great  number  of  witnesses,  to  sustain  the  character  of  Ma- 
dame Despau. 

The  above  comprehends  the  principal  evidence  offered  by  the 
complainant  and  appellant,  in  addition  to  that  which  is  set  forth 
in  the  opinion  of  the  court 

Evidence  offered  by  the  respondents, 

1.  The  ecclesiastical  record  is  transcribed  in  the  opinion  of 
court,  and  need  not  be  repeated. 

2.  A  record  which  is  spoken  of  as  the  Alimony  Record. 

"  State  of  Louisiana,  Tfiird  District  Court  of  New  Orleans. 

«  ZULIMB  C.  DesGRANGE  J        jj^    j^g^  ^^  ^^^  j^^^^^  ^^  ^^^  j^^ 

Jerome  T  ksghange.      )  ^^^^^^^  ^^"^  ^^  ^'J^^^^- 

«  Petition  filed  November  30th,  1805. 

"  To  the  honorable  James  Workman^  judge  of  the  County 
Court  of  Orleans. 

^  The  petition  of  Zulime  iCarriere  Desgrange,  an  inhabitant  of 
the  city  of  New  Orleans,  humbly  showeth — 

"  That  whereas  it  is  provided  by  the  first  section  of  an  act,  en- 
titled an  act  concerning  alimony,  and  for  other  purposes,  that 
the  County  Court  shall  have  jurisdiction  on  application  fi-om 
wives  against  their  husbands,  for  alimony,  on  the  husband  de- 
serting his  wife,  for  one  year  successively,  and  in  cases  of  cruel, 
inhuman,  and  barbarous  treatment ;  and  whereas  your  petitioner 
may  adduce  proofs  before  this  honorable  court  that  she  has  been 
cruelly  and  barbarously  treated  by  Jerome  Desgrange,  her  hus- 
band, and  likewise  that  she  has  been  deserted  by  him,  for  three 
years  past,  to  wit,  from  the  second  day  of  September,  one  thou- 
sand eight  hundred  and  two,  ever  unto  this  day,  although  she 
has  been  told  that  the  said  Jerome  Desgrange  returned  fix)m 
Prance  to  New  Orleans  some  tim^  in  the  course  of  last  tnonth, 
and  is  now  in  the  city  of  New  Orleans. 

**  Wherefore,  these  are  to  pray  that  it  may  please  your  honor  to 
order  that  the  said  Jerome  Desgrange,  your  petitioner's  husband, 
be  condemned  to  pay  to  your  petitioner  a  sum  of  five  hundred 
dollars  per  annum,  and  tliat  your  petitioned  be  likewise  entitled 
to  all  the  other  benefits  and  advantages  belonging  to  her,  in  vir- 
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tae  of  the  law  of  this  territory  ia  that  case  made  and  provided ; 
and  your  petitioner,  as  in  duty  bound,  shall  ever  pray. 
(Signed)  ^^Eligiur  Fromentin, 

"  Attorney  for  Plaintiff. 

^OUation. 

"Mr.  Jerome  De*sgrange  — 

"You  are  hereby  summoned  to  comply  with  the  prayer  of  tlic 
annexed  petition,  or  to  file  your  answer  thereto,  in  writing,  with 
the  derk  of  the  county  of  Orleans,  at  his  office  at  New  C&leans, 
in  eight  days  after  the  service  hereof;  and  if  you  fail  herein, 
judgment  will  be  given  agsdnst  you  by  default 

"  ZULIME  C.  DeSORANOE  ) 

V.  \  No.  178. 

Jerome  Desg range.      ) 

"  Witness,  James  Workman,  judge  of  the  said  ooiurt,  this  30th 
day  of  November,  in  the  year  of  our  Lord  1805. 

(Signed)  "  Tnos.  S.  Kennedy   CUrk. 

*^  Return  on  Citation.    " 

"  6th  December,  1805,  served  on  the  defendant 

(Sign6)  "John  T.  Prouillabd,  D.  & 

"  Fromcentin,  AU^g. 

"  ZuLiMA  Carriers  Desorange  ) 

V.  [  No.  178. 

Jerome  Desgranoe.  ) 

"  Petition  filed  30th  November,  1805,  for  alimony.  Served 
December  6th,  1805.  Judgment  by  default,  December  19th, 
1805.  The  court  doth  award  final  judgment  for  the  plaintiff, 
December  24th,  1805. 

(Signed)  "James  Workman. 

"  Attorney's  fees,  $19  62j 
"  Clerk's  fees,  10  87^ 

"  Execution  issued  December  24th,  1805." 

^  Slate  of  Louisiana^  T/iird  District  Court  of  New  Orleans. 

"  I,  Chas.  Weysham,  deputy-clerk  of  the  third  District  Court 
of  New  Orleans,  do  hereby  certify,  that  the  above  and  foregoing 
four  pages  do  contain  a  full  and  complete  transcript  of  the  re- 
cord of  the  case,  wherein  Mrs.  Zulinic  Carri^re  Desgrange  is 
Elaintiff,  and  Jerome  Desgrange  is  defendant,  instituted  in  the 
ite  County  Court  of  Orleans,  under  the  No.  178 ;  and  that  by 
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operation  of  law  the  records  of  the  said  late  County  Court  of 
Orleans  have  been  transferred  to  this  court,  and  are  now  in  the 
custody  of  the  clerk  thereof." 

3.  In  order  to  impeach  the  character  of  Madame  Despau,  three 
records  were  filed  in  evidence,  the  contents  of  which  will  be 
briefly  stated  under  the  letters  A,  B,  C. 

A.  On  the  10th  of  June,  1805,  William  Despau  filed  a  peti- 
tion in  the  Superior  Court  in  and  for  the  Twritory  of  Orleans, 

{iraying  for  a  separation  firom  Marie  Sophia  Carriere,  his  wife. 
t  alleged  "  incompatibility  of  humor  and  several  other  reasons, 
the  recital  of  which  would  be  too  afflicting." 

On  the  8th  of  July,  1805,  she  answered  the  petition,  admitting 
the  material  facts  alleged. 

On  11th  of  January,  1806,  a  separation  firom  bed  and  board 
was  decreed,  by  consent,  and  the  plaintiff  was  ordered  to  hand 
in  an  inventory  of  his  estate. 

B.  'Sophia  filed  her  petition,  on  the  1st  of  September,  1806, 
alleging  that  her  husband  was  about  to  sell  two  plantations  or 
tracts  of  land,  and  praying  an  injunction,  wliich  was  granted. 
On  the  2d  of  October,  1806,  Despau  filed  his  answer,  consenting 
that  one  half  of  the  proceeds  of  sale  should  be  placed  in  bona 
and  security ;  and  the  injunction  was  dissolved. 

C.  On  the  8th  of  February,  1808,  Despau  filed  his  supple- 
mental petition,  with  his  affidavit  dated  11th  of  November,  1807, 
stating  that  on  the  preceding  June  his  wife  had  left  New  Or- 
leans clandestinely,  being  the  second  time  that  she  had  done  so, 
for  the  purpose  of  going  to  the  United  States.  Another  witness 
made  affidavit  that  she  had  set  sail  for  North  America. 

Whereupon,  in  May,  1808,  the  court  passed  the  following 
order: 

"  Ordered  by  the  court,  that  the  bond  referred  to  in  the  peti- 
tion on  file  in  the  office  of  the  clerk  of  this  court  be  cancelled, 
and  the  security  discharged ;  and  that,  as  the  defendant  hath 
forfeited  her  right  to  the  property  acquired  in  the  community, 
that  the  same  vest  in  and  belong  to  the  petitioner. 

May  24^,  1808.  (Signed)  Joshua  Lewis. 

(Countersigned)    J.  W.  Smith,  VlerkP 

4.  The  respondents  also  gave  in  evidence  two  powers  of  at- 
torney ;  one  executed  by  the  sisters  of  Zulime  to  Desgrange, 
dated.  March  26, 1801,  authorizing  him  to  settle  certain  affairs 
in  Bordeaux,  in  France,  and  the  other  firom  Desgrange  to  his 
wife,  authorizing  her  to  act  for  him  in  his  absence.  Also,  a 
letter  written  bv  Desgrange  to  Clark  firom  Bordeaux,  and  dated 
July,  1801.  These  papers  are  referred  to  or  recitedin  the  opinion 
of  the  court 
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5.  The  respondents  also  gave  in  evidence  the  deposition  of 
Daniel  W.  Coxe,  of  Philadelphia*  To  this  were  annexed  a 
number  of  letters  addressed  to  the  deponent  by  Clark,  and  num- 
bered from  9  to  80.  In  addition  to  tiiese  a  great  number  of  let- 
ters to  and  from  Clark  were  introduced  into  the  case.  These 
were  used  indiscriminately  by  the  counsel  for  the  appellants 
and  appellees  in  their  arguments,  to  sustain  the  views  which 
they  respectively  took  of  the  facts  in  the  case.  These  letters 
showed  Clark  to  have  been  twice  in  Philadelphia  during  the 
year  1802,  once  in  April,  and  again  in  the  latter  part  of  July 
and  beginning  of  August 

The  deposition  of  Coxe  was  twice  taken,  and  both  of  them 
were  inserted  in  this  record.  It  was  taken  once  in  1841  in  a  suit 
between  John  Barnes  and  wife  against  Edmund  P.  Guines  and 
wife,  in  the  First  Judicial  District  Court,  and  again  in  1849  in 
this  suit.  In  his  answer  to  the  17th  interrogatory,  in  his  depo- 
sition of  1841,  he  says : 

<<  I  repeat  that  the  said  Daniel  Clark  was  in  Philadelphia  in 
the  spring  of  the  year  1802.  The  said  Zulime  was  then  there ; 
she  arrived  there  before  the  said  Daniel  Clark,  and,  as  I  have 
ahready  stated,  brought  to  me  a  letter  of  introduction  from  him. 
Daniel  Clark  was  not  in  Philadelphia  at  the  birth  of  Caroline." 

And  in. his  answer  to  the  7th  interrogatory,  he  said: 

"  The  first  time  Daniel  Clark  visited  Philadelphia  after  the 
birth  of  Caroline  was  in  the  year  1802  and  soon  after  her  birth. 
I  am  enabled  to  fix  the  time  by  referring  to  a  power  of  attornev 
left  by  him  with  me,''  &c.  &a 

A  copy  of  that  power  is  annexed  to  his  deposition,  and  its 
date  is  22d  April,  1802. 

In  the  deposition  taken  in  1849,  he  thus  replied  to  the  14th 
interrogatory  in  chief: 

^  Daniel  Clark  did  both  write  and  speak  to  me  about  his  (the 
said  Clark's)  relationship  or  connection  with  Madame  Des- 
grange,  the  reputed  mother  of  the  complainant  Myra.  In  the 
early  part  of  the  year  1802,  the  said  Madame  Desgrange  pre^ 
sented  herself  to  me,  with  a  letter  from  Daniel  Clark,  intro-j 
ducing  her  to  me,  and  informing  me  in  confidence  that  the 
bearer  of  that  letter,  Madame  Desgrange,  was  pregnant  with  a 
child  by  him,  and  requesting  me,  as  his  friend,  to  make  suitable 
provision  for  her,  and  to  place  her  under  the  care  of  a  respectable 
physician ;  requesting  me  at  the  same  time  to  frimish  her  with 
whatever  money  she  might  want  and  stand  in  need  of,  during 
her  stay  in  Philadelphia.  As  the  friend  of  Mr.  Clark,  I  under- 
took to  attend  to  his  request,  and  did  attend  to  it  I  employed 
the  late  William  Shippen,  M.  D.,  to  attend  to  her  during  her 
confinement,  and  procured  for  her  a  nurse.    Soon  after  the  birth 

41* 
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of  the  child,  it  was  taken  to  the  residence  of  its  nturse.  That 
child  was  called  Caroline  Clcurk,  and,  at  the  request  of  Mr.  Clark, 
the  child  was  lefk  under  my  general  charge  and  exclusive  care 
untU  the  year  1811.  After  that  period,  she  was  not  so  exclu- 
sively under  my  charge,  but  I  had  a  'general  charge  over  her, 
which  continued  up  to  the  period  of  her  marriage  with  Dr.  John 
Barnes,  formerly  of  th|s  city.  She  is  now  dead,  as  is  also  Dr. 
Shippen,  before  spoken  of.  Daniel  Clark  arrived  in  this. city 
within  a  very  short  period  after  the  birth  of  said  Caroline,  which 
was,  I  believe,  in  April,  1802,  when  I  received  from  him  the  ex- 
pression of  his  wishes  in  reference  to  this  child.  He  left  here 
shortly  afterwards,  as  before  stated  by  me.  During  Daniel 
Clark^i  subsequent  visits  to  Philadelphia,  he  always  viated  that 
child,  acknowledged  and  caressed  it  as  his  own,  and  continued 
to  give  me  the  expression  of  his  wishes  in  reference  to  her.  On 
the  occasion  of  Mr.  Clark's  visit  to  Philadelphia,  immediately 
after  the  birth  of  Caroline,  in  conversation  with  me  in  reference 
to  Madame  Desgrange,  he  confirmed  what  he  had  stated  in  his 
letter  of  introduction,  stating  to  me  that  he  was  the  father  of 
this  illegitimate  child,  CaroUne,  and  that  he  wished  me  to  take 
care  of  her,  and  to  let  the  woman  have  what  money  she  stood 
in  need  of  until  she  returned  to  New  Orleans." 

6.  The  respondents  gave  in  evidence  the  depositions  of  a 
number  of  witnesses  for  the  purpose  of  assailing  the  character 
of  Zulime  for  chastity. 

7.  The  respondents  also  gave  in  evidence  the  deposition  of 
Patterson,  to  show  the  collusive  manner  in  which  the  case  of 
Patterson  r.  Craines  was  brought  up  to  this  court,  as  reported  in 
6  How.  550.  The  substance  of  this  deposition  is  recited  in  the 
opinion  of  the  court,  and  need  not  be  repeated. 

The  above  is  a  brief  summary  of  the  most  importiant  parts  of 
the  evidence  in  this  cause,  omitting  what  was  published  in  2 
and  6  Howard,  and  what  is  now  inserted  in  the  opinion  of  the 
court 

On  the  21st  of  February,  1850,  the  Circuit  Court  dismissed 
the  complainant's  bill,  T^ath  costs ;  and  thereupon  the  complain- 
ant appealed  to  this  court 

It  was  argued  by  Mr.  Johnson  and  Mr.  Campbell^  with  whom 
was  Mr.  Lawrence^  for  the  appellant^  and  by  Mr.  Webster  and 
Mr.  Duncan  for  the  appellees. 

The  arguments  of  counsel  upon  points  raised  in  the  cause, 
but  not  decided  by  the  court,  will  be  wholly  omitted ;  and  it  is 
extremely  difficult  to  compress  those  which  appertained  to  the 
only  question  which  was  decided,  within  reasonable  limits. 
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The  counsel  for  the  complainant  contended  that  the  letter^ 
which  were  filed  in  the  cause,  condosively  proved  that  Clark  leff 
New  Orleans  for  the  north  in  November,  1801 ,  that  be  was  in 
Philadelphia  in  January,  February,  March,  and  April,  1802,  up 
to  the  22d  of  April,  when  his  intended  departure  on  the  next 
day  for  New  Orleans,  in  the  schooner  Eliza,  was  mentioned. 
They  also  contended  that  certain  papers  in  the  cause  showed 
that  Zulime  was  raising  money  in  New  Orleans  in  November, 
1801,  and  that  she  was  absent  m  January,  1802. 

Leaving  these  questions  of  dates,  which  go  to  sustain  the  po- 
sitive declarations  of  Madame  DespaU,  does  the  plaintiff  prove  in 
any  other  manner  that  she  is  tne  legitimate  child  of  Daniel 
Clark?  Filiation  is  proven  in  reference  to  the  father  by  pre- 
sumptions. On  the  continent  of  Europe,  these  presumptions 
are  generaUy  authenticated  by  inquiries  at  the  date  of  the  birth, 
and  entered  upon  public  registers.  These  acts  furnish  full  proof 
of  birth  and  filiation.  In  the  absence  of  these,  the  facts  them* 
selves,  which  raise  the  presumption,  are  resorted  to.  The  inquip 
ries  are,  who  was  it  that  prepared  for  the  advent  of  the  child 
into  life,  and  provided  nurture  and  care  during  the  period  of  its 
helplessness  and  infancy ;  who  maintained  it,  extended  its  rela- 
tions  through  the  family,  friends,  and  acquaintances ;  who  gave 
it  education  and  control  in  youth;  who  sought  for  it  advance- 
ment, repute,  and  station,  in  early  manhood ;  who  assisted  its 
gradual  expansion  and  growth,  the  enlargement  of  its  circle  of 
friends  and  connections,  the  additions  to  its  fame  and  fortune ; 
who  provided  for  it  by  the  last  will  and  testament ;  who  acknow- 
ledged and  guarded  the  child  from  infancy  to  youth,  and  from 
youth  to  manhood ;  for  whose  did  the  world  accept  it?  These 
characteristics  will  serve  to  determine  the  father  of  the  child. 
Code  Louisiana,  1825,  tit  7,  ch.  2,  sect  2 ;  8  Denisart  Ques- 
tions, d'etat,  8 ;  3  I^  Aguesseau,  181 ;  Nougarede  Lois  des  Fa- 
iniires,  213;  Merlin,  Reper.,  tit  Legitimite,  sects.  2, 4;  1  Stark. 
Ey.  47 ;  2  Id.  tit  Pedigree,  8  Ves.  428;  8  Causes  Celeb.  358. 

The  canon  law  and  the  canonists  accept  these  proofs  as  suffi- 
cient In  the  chapter  ^<  tfMs  de  probatianilms  "  of  the  canon  law, 
it  is  said:  ^  Satis  esse  ad  ejus  modi  de  natalibus  qwBStiones  tU 
quis  nominetur  Jilius  etpublice,  agnoscatur  passimque  habeaiur  ei 
credatur  opud  omnesJ^ 

^Pr€eter  Jidem  instrumeniprum  et  asseverationem  parenium  tria 
recenseniur^  tractatus^  testes^  famaetsuppUretydeficknHbusprobar 
tionibus  certioribus,  fiUatkmem  omnem  tarn  probariy  quamprmswrn^ 
n  is  de  cujus  statu  agitur  profilio  habUus  sit,  si  testes  et  vicini  idem 
deponent,  si  popularis  fama  idem  asseveretP  Covairu vios  de  Mat 
part  2,  ch.  2,  sect  3 ;  Cujac.  tit  16,  book  C,  7  de  lib. 

What  are  the  facts  established  in  this  xecoid  ?    1st  Daniel 
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Clark  cohabited  with  the  mother  of  the  plaintiff  prior  to  the 
birth  of  the  plaintiff.  2d.  Before  the  birth  of  the  plaintiff,  he 
povided-  a  honse,  in  which  the  mother's  confinement  took  place, 
dd.  Several  days  after  the  plaintiff's  birth,  she  was  placed  in  the 
family  of  Colonel  Davis,  as  the  cliild  of  Daniel  Clark,  and  was 
received  as  aiich.  4th.  She  bore  the  surname  of  Clark  till  his 
death.  5th.  He  provided  money,  and  servants,  and  playthings 
for  the  infant.  6th.  He  openly  cherished  her  as  his  child  in  the 
-presence  of  his  firiends.  7th.  He  spent  much  time  with  her,  and 
manifested  much  anxiety  and  ambition  for  her.  8th.  No  other 
paternity  was  sj^oken  of  in  New  Orleans  for-  her.  9th.  He  pro- 
vided, in  1811,  ^^pon  his  leaving  New  Orleans  upon  a  distant 
journey,  munificently  for  her.  10th.  In  his  last  will,  he  recog- 
nized and  affirmed  her  legitimacy,  and  his  last  thoughts  and 
anxieties  upon  his  death-bed  were  concerning  her. 

The  mother  of  the  plaintiff  declared-  her  to  be  the  child  of 
Clark.  The  family  of  Boisfontaine  and  wife,  in  whose  house 
she  was  bom,  Mesdames  Despau  and  Caillavet,  her  mother's 
sisters,  received  her  into  life  as  Clark's  child. 

Davis  and  wife,  with  whom  she  lived,  Mrs.  Harper,  who  nursed 
and  cherished  her,  did  so  as  Clark's  child ;  De  la  Croix,  who 
consented  to  be  her  tutor,  Bellechasse,  to  hold  property  in  trust 
for  her,  did  so  at  the  instance  of  Clark,  and  as  the  child  of 
Clark. 

This  possession  of  the  statns  and  condition  of  filiation,  was 
accompanied  with  declarations  of  legitimacy.  The  father  spoke 
of  her  as  the  heiress  of  his  fortune.  He  bequeathe<jl  to  her  his 
fortune.  She  was  spoken  of  as  his  heiress  in  the  community  at 
large. 

The  mother  represented  her  as  the  child  of  a  legitimate  mar^ 
riage. 

Merlin,  reporting  a  case  of  legitimacy  to  the  French  oourt| 
says :  l.<^  That  the  commencement  of  proof,  that  Henrietta  derives 
from  her  act  of  birth,  from  the  letters  written  by  her  fath^,  from 
the  treatoient  received  in  the  family,  from  the  paternal  testa- 
ment, dated  in  1801,  to  establish  her  quality  of  legitimate 
daughter  and  the  qiuisi  possession  of  this  quality,  completes  full 
proof.  If,  however,  the  existence  of  a  former  husband,  joined  to 
the  defect  of  proof  of  the  putative  marriage,  could  radically 
Yiti^te  the  titie  derived  firom  her  possession  of  itaius^  the  proof 
famished  of  the  reality  of  that  marriage,  and  the  common  opi- 
nion relative  to  its  effects,  should  authenticate  the  source.  ,  2. 
That  the  titie  of  the  possession  of  the  stalus  of  legitimacy  being 
established,  the  proof  of  the  vices  with  which  tms  titie  ma^  b^ 
infected,  as  to  the  interests  of  the  child  Henrietta,  is  entirely 
upon  the  opposers,  for  qui  dolo  dicU  factum  aliauid  Hcet  in  ex* 


DECEMBER  TEBM,  1851.  489 

Gainei   v.   Belf  et  al. 

ceptione  docere  dolum  admissione  debetJ*  10  Merlin,  Questione, 
de  droit,  49,  50. 

"Always  favorable  to  innocence,"  says  D'Aguesseau,  "  when 
the  same  effect  can  be  traced  to  two  causes,  the  one  illegal 
and  unjust,  and  the  other  just  and  legitimate — the  law  rejects 
the  first  to  adhere  exclusively  to  the  last"    3  D'Aguesseau,  180. 

Cochin,  pleading  for  Borguelat,  says :  "  We  should  weaken 
the  foundations  of  public  tranquillity  if,  after  a  long  possession 
and  enjoyment  of  his  status^  we  could  displaint  a  man  from  the 
family  in  which  he  has,  as  it  were,  taken  root  by  acts  and  wide- 
spread recognitions."  1  Cochin,  690 ;  2  Menoche's  Pmc  839, 
sect  14, 15, 17, 18. 

Starkie,  speaking  of  such  proof,  says :  "  These  are  not  be 
considered  mere  wanton  assertions,  upon  which  no  refiance  can 
be  placed ;  on  the  contrary,  in  the  absence  of  any  motive  for 
committing  a  fraud  on  society,  it  is  in  the  highest  degree  impro- 
bable that  the  parties  should  have  been  gmlty  of  practising  a 
continued  system  of  imposition  upon  the  rest  of  the  world,  m- 
volving  a  conspiracy  in  its  nature  very  difficult  to  be  executed." 
3  Stark.  1101 ;  W.  Black.  877 ;  3  Mod.  R.  182. 

Finally,  as  a  higher  authority,  and  a  better  testimony  of  what 
the  law  IS,  we  refer  to  the  case  reported  in  6  How.  650. 

The  question  then  recurs,  is  the  plaintiff  the  legitimate  child 
of  Daniel  Clark?  The  defendants  say  no;  for,  at  the  time  of 
the  putative  marriage  of  her  mother  and  father,  the  mother  was 
the  wife  of  another  person,  and  that  there  was,  in  that  fact,  an 
insurmountable  barrier  to  a  lec^al  marriage.  To  prove  this,  they 
plead  and  prove  the  factum  of  an  earlier  marriage  between  Des- 
grange  and  Zulimei  the  plaintiff's  mother.  They  produce  a  de- 
position alleged  to  have  been  made  upon  a  criminal  prosecution 
of  Desgrange  before  an  ecclesiastical  court,  in  the  province  of 
Louisiana,  in  1802 ;  they  plead  and  prove  a  record  of  a  suit  for 
alimony,  in  1806,  in  one  of  the  civil  courts  of  New  Orleans,  in 
which  Zulime  alleged  that  she  was  the  deserted  wife  of  Des- 
grange ;  and,  finally,  they  plead  and  prove  a  record  for  divorce, 
in  lS)6,  from  the  same  courts.  These  facts,  they  affirm,  establish 
a  valid  and  .subsisting  bar  to  a  marriage  between  Clark  and 
Zulime,  at  any  time  before  the  birth  of  the  plaintiff 

The  factum  of  the  celebration  of  a  marriage,  and  cohabita- 
tion under  it,  between  Zulime  and  Desgrange,  is  not  denied. 
The  existence  of  a  record,  containing  a  charge  against  him  for 
bigamy,  is  not  denied.  The  fact  of  a  record  for  an  application 
for  alimony  is  not  denied;  nor  of  the  record  of  an  application 
for,  and  judgment  of,  the  court,  dedarin^  the  marriage  of  Zu- 
lime ^th  Desgrange  oiiffinally  invalid  in  1806.  We  affirm, 
that  the  last  record  fiirniaaes  oonclusive  proof  of  the  invalidi^* 
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of  that  first  marriage/  and  that  the  others  do  not  qualify  the 
force  of  that  proof,  or  impair  the  case  of  the  plaintiff. 

The  ecclesiastical  record  evidently  cannot  be  pleaded  as  con- 
taining a  res  judicata.  The  ecclesiastical  court  undertakes  an 
inquiry  concerning  reports  of  polygamous  connections  on  the 
pc^  of  Desgrange,  which  had  brought  scandal  upon  the 
church ;  and,  after  taking  some  testimony,  which  does  not  esta- 
blish their  truth,  suspends  the  proceedings  until  further  proof 
could  be  had,  and  charges  the  defendant  with  the  costs.  The 
court  reserves  in  its  judgment  the  power  to  make  further  inqui- 
ries. 1  Phil  Ev.340;  3  Wheat  317;  13  Wend  692;  Mitf. 
Plead.  194 ;  IJac.  &  W.  20. 

The  acquittal  of  a  party  for  bigamy,  on  a  criminal  prosecu- 
tion, is  not  evidence  in  a  civil  cause  involving  the  truth  of  the 
charge.    1  Stark.  Ev.  277,  280,  281 ;  .1  Phil.  Ev.  338. 

The  depositions  taken  in  the  case  are  not  evidence  as  such. 
The  parties  are  not  shown  to  be  dead.  Greenleaf,  Ev.  §  130 ; 
13  Pet  209.  It  is  not  admissible  on  account  of  the  depositions 
of  Zulime,  or  as  a  source  of  declarations,  because  the  party 
is  in  life  able  to  testifv,  and  the  transaction  was  one  in  whida 
neither  Clark  nor  his  daughter  were  parties.  Had  the  parties 
been  the  sEune,  and  the  subject-matter  the  same,  such  a  deposi- 
tion would  be  incompetent    1  Phil.  Ev.  363. 

The  alimony  recom  is  produced  for  the  benefit  of  an  allega- 
tion in  the  petition,  that  Zulime  was  the  wife  of  Bescrange. 
But  averments  in  such  papers  are  treated  as  the  suggestions  of 
counsel,  and  are  not  evidence.  1  Stark.  337 ;  Gres.  Eq,  Ev. 
424,  425.  The  judgment  is  not  evidence,  because  marriage,  in 
such  a  case,  is  only  collaterally  in  question.  Gres;  Eq.  Ev.  4§4 ;  1 
Stark.  Ev.  387.  It  could  have  been  put  in  issue,  but  it  was  not 
necessarily  so.  In  the  Spanish  junsprudence,  a  marriage  de 
facto^  in  favor  of  the  party  dealing  in  good  faith,  produces  civil 
effects ;  and  hence  the  only  isssue  might  be,  whether  Chere  had 
been  a  marriage  de  facto.  4  Part  tit  15,  L  2 ;  Gregorio  Lopez, 
1  Motifs  et  Dis.  113,  art  201, 202 ;  1  La.  Annual  R.  98 ;  10  Merlin 
Questions  de  Droit,  32 ;  Ricord  des  Donations,  part  1,  374. 

The  record,  in  1806,  pleaded  and  produced  by  the  defendants, 
the  petition,  and  the  formal  judgment,  which,  by  the  practice  of 
the  court,  was  written  upon  it,  has  been  lost  The  docket- 
entry  was  kept,  however,  by  law,  and  according  to  law,  (2  Mar- 
tin's Dig.  164,)  and  that  fornishes  an  account  of  the  judgment 
The  plea  of  the  defendant  ^(Desgrange)  shows  us  it  was  a  suit 
in  which  Desgran'ge  was  charged  with  having  contracted -a 
marriage  with  the  plaintiff  which  was  invalid,  and  that  damages 
were  claimed  in  consequence  of  the  wrong.  The  issues  then 
were,,  whether   the  marriage  of  the   plaintiff  and  defendant 
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was  invmlid,  and  the  defendant  was  liable  for. damages.  The 
judgment  is  an  adjudication  of  the  law  and  fiBict  of  nullity.  1 
Stark.  Ev.  289;  8  Mod.  182;  1  PhiL  Ev.  341;  2  How.  State 
Trials,  638 ;  2  Atk-  388 ;  2  BUgh,  N.  S.  446 ;  7  Coke,  42. 

The  inquiry  then  comes,  what  were  the  relations  between 
Desgrange  and  Zulime,  from  the  time  of  the  ascertainment  of 
his  bigamy  till  the  birth  of  the  plaintiff?  The  witnesses  concur 
in  the  statement,  that  cohabitation  between  them  had  ceased. 
No  one  witness  pretends  that,  from  the  time  of  its  publication, 
whenever  made,  was  there  any  intercourse  between  them.  The 
evidence  further  shows,  that  the  mother  of  the  plaintiff  did  not 
assume  the  name  of  Clark,  nor  did  she  obtain  from  the  public 
the  repute  of  being  the  wife  of  Clark.  This,  we  contend,  would 
not  overbear  the  proofs  of  legitimacy  we  have  adduced,  even  if 
not  explained.  2  Has;,  63.  There  is,  however,  an  explanation 
of  that  fact  Both  Clark  and  Zulime  acted  on  the  presumption 
that  judicial  proof  of  the  invalidity  of  the  marriage  between 
Desgrange  and  herself  was  important ;  perhaps  they  were  ad- 
vised it  was  necessary  to  the  legality  of  their  case.  The  district 
judge,  in  the  case  before  this  court,*  ruled  that,  without  such 
judicial  proofs  of  nullity,  there  could  be  no  legality  in  the  mar- 
riage. There  is  a  statement  in  the  record,  coming  from  an  emi- 
nent lawyer,  formerly  living  in  Louisiana,  to  the  same  effect. 
That  such  an  opinion  should  have  been  entertained  by  these 
parties,  would,  therefore,  not  be  strange. 

They  might  have  considered  this  only  as  a  rule  oi  propriety 
and  security  from  ecclesiastical  censure  in  the  province  of  Liouis- 
iana.  Supposing  the  opinion  to  have  been  honestly  entertained, 
it  resolves  many  of  the  difficulties  that  arise  in  viewing  the  con- 
duct of  the  parties  during  the  course  of  their  subsequent  his- 
tory. The  evidence  is,  that  Zulime  and  Madame  Despau,  her. 
sister,  went  to  the  north  of  the  United  States,  in  1801,  to  get 
authentic  evidence  of  the  first  marriage  of  Desgrange.  Fail- 
ing in  that,  and  having  no  legal  declaration  of  the  fact,  but 
satisfied  of  its  truth,  she  consented  to  the  private  marriage  with 
Clark.  That  the  opinion  had  a  favorable  cause,  but  no  founda- 
tion, is  shown.  Pothier,  du  Mariage  (part  3,  chap.  2,  art  4,) 
172;  9  Causes  Celebres,  158 ;  Nougarde  Jurisprudence  du  Mar- 
iage, 294;  2  PhiU.  Rep.  19,  20;  Von  Leenmen's  Dutch  Law, 
78 ;  Herricourt  Ecc  L.  107,  sect  36 ;    Shelf.  Mar.  &  Div.  275. 

Before  investigating  the  subsequent  conduct  of  Clark  and 
wife,  let  us  consiaer  the  records  pleaded  by  the  defendants  and 
see  how  far  they  sustain  the  conclusions  of  the  plaintiff.  It  is 
clear  that  the  suit  for  alimony,  under  the  Louisiana  statute,  did 
not  correspond  with  that  which  Zulime  ordered.  Desgrangei 
before  that  time,  was  gone,  and  alimony  Was  not  exDccted  The 
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effect,  however,  of  such  a  suit,  under  the  statate,  was  a  divorce 
firom  bed  and  board,  and  counsel  might  have  mistaken  the. ob- 
ject, and  instituted  it  as  a  divorce  suit  The  subsequent  suit 
shows  that  the  purpose  of  getting  fuU  judidal  proof  of  the  nullity 
of  the  marriage,  and  the  maniage  certificate,  dated  in  I8O0, 
showing  a  marriage  between  a  Pesgrange  and  the  woman  on 
whose  account  Desgrange  was  arrested,  testify  a  purpose  not 
satisfied  by  the  first  suit,  on  the  part  oif  Zulime,  to  comply  with 
the  demands  of  Clark,  or  with  the  provisions  of  the  law. 

These  records,  so  far  firom  showing  any  discredit  upon  ihe 
explanations  of  the  parties,  when  fairly  considered,  afford  a  con« 
firmation  to  them. 

They  show  that  to  remove  the  alleged  impediment  to  the  de- 
claration of  the  marriage,  a  judicial  inquiry  and  sentence  were 
supposed  necessary,  and  that  the  party  interested  persevered  in 
measures  to  secure  them. 

One  other  argument  remains,  and  that  consists  in  the  evidence^ 
of  Coxe.  He  undertakes  to  establish  the  fact  of  an  illicit  inter- 
course,  and  to  negate  the  fact  of  marriage  by  proving  that  Clark 
was  never  in  PhUadelphiawith  Zulime,  under  such  circumstances 
as  to  allow  a  marriage  to  take  place.  He  says,  that  in  about 
1802,  Zulime  came  to  Philadelphia  with  a  letter  from  Clark, 
confessing  an  illegitimate  connection  with  her,  and  requesting 
him  to  provide  for  the  mother  during  her  confinement,  and  the 
child  after  its  birth.  That  the  mother  left  Philadelphia  shortly 
after  the  birth  of  the  child,  ^nd  as  soon  as  possible  after  her  re- 
covery firom  the  sickness.  That  Clark  arrived  in  Philadelphia 
after  the  child  was  born,  and  remained  but  a  short  time.  The 
proof  shows  that  Clark  left  New  Orleans  for  Philadelphia  before 
the  7th  November,  1801 ;  that  he  was  unexpectedly  detained  in 
Havana,  by  an  embargo,  twenty-three  days,  but  he  is  found  in 
Philadelphia  in  January,  and  remained  there  until  the  latter  end 
of  April,  1802.  Zulime  is  found  in  New  Orleans  in  1801,  after 
Clark  had  left  there  for  the  north. 

Is  there  any  probability  of  the  bccuracy  of  the  statement  that 
Clark  sent  Zulime  with  a  letter  of  introduction  to  Coxe,  and  re- 
quested him  to  superintend  her  accouchement  ? 

Coxe  was  a  married  man,  overbearing  in  his  intercourse,  staid 
in  his  manners.  He  reprimands  Clark  continually  in  their  inter- 
course. As  might  have  been  expected,  Clark,  on  some  subjects, 
was  reserved.  At  this  moment  he  had  his  secrets  carefully  hid- 
den firom  him. 

Coxe,  in  his  deposition  taken  in  1835,  says  nothing  of  the 
letter  of  introduction,  speaks  doubtfully  of  the  age  of  Caroline 
Barnes,  and  professes  to  know  nothing  of  the  manner  in  which 
Zulime  airived  in  Philadelphia  in  1807,  and  how  she  continued 
there. 
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The  account  Coxe  gives  of  Caroline  Barnes  is  eqnaUy  the 
subject  of  remark. 

Clark,  from  1802  till  1806,  was  not  in  Philadelphia.  In  his 
testimony,  he  says,  Clark's  letters  contained  no  allusions  to  Car- 
oline Barnes,  m  his  testimony,  1185  (10  and  11,)  he  says  that 
Caroline  Barnes  went  to  Trenton  to  school  in  1805.  On  page 
998  he  speaks  of  Clark's  personal  observation  of  her  health,  and 
personal  directions  for  her  removal ;  of  his  affectionate  interest 
and  tenderness.  What  knowledge  could  he  have  of  th^se  trans* 
actions  7  Clark,  from  1808  till  1813,  only  visited  Philadelphia 
a  single  time,  and  then  to  settle  and  dissolve  his  transactions 
with  Coxe.  The  letters  in  the  record  show  that  Clark  spent  the 
vacation  between  the  sessions  of  Congress  in  Louisiana.  Addi* 
tional  observations  are  to  be  made  upon  Coxe  himself.  The 
letters,  from  Coxe,  seem  strongly  to  indicate  that  he  is  not  de- 
serving of  implicit  credit  This  witness  needs  to  be  sustained 
himself;  he  cannot  contribute  to  destroy  the  credit  of  another. 

The  testimony  of  the  sisters,  (Despau  and  Caillevet)  has 
been  assailed.  Against  the  character  of  the  latter  nothing  has 
been  said.  Her  husband  testifies  in  his  last  will  to  her  excel- 
lence, and  none  have  appeared  to  dispute  her  titie  to  the  com- 
mendation. 

Madame  Despau  has  been  assailed.  The  testimony  consists 
of  the  loose  statements  of  a  rout  of  witnesses  who  say  that 
she  was  reputed  to  be  a  galante  femme  ;  that  nothing  good  was 
said  of  her ;  that  she  was  spoken  of  in  the  same  terms  as  her  sis- 
ter. And  the  record  of  a  proceeding  had  by  her  husband  against 
h«r  when  she  accompanied  Zulime  to  the  united  States  in  1807. 
This  proceeding  was  ex  parte.  The  evidence  impugns  Mad. 
Despau  only  for  having  abandoned  Despau-  I  hardly  need  to 
state  that  none  of  this,  testimony  is  admissible  to  impeach  her 
credit  Phil.  Ev.  291,  292 ;  13  Johns.  Rep.  604 ;  3  8.  &  R.  337 ; 
Hill  &  Cowen's  Notes,  768. 

The  life  of  Mad.  Despau  from  1808  till  the  present  time  an- 
swers the  calumnies  upon  her.  She  returned  from  the  north  in 
1808 ;  with  her  children  she  went  to  the  parish  of  St  Landry, 
and  there  conducted  a  small  school  The  esteem  and  confidence 
of  her  neighbors  attached  to  her.  Her  daughters  were  eligibly 
established  in  marriage,  and  under  their  kindness  she  is  now 
sustained  and  supported. 

Had  she  been  Clark's  mistress  would  she  have  been  left  pen- 
niless ?  Has  not  the  exemplary  life  of  forty  years  been  suffi- 
cient to  vindicate  her  fame  ?  Has  not  the  fact  that  her  husband 
made  no  contribution  to  his  family,  but  left  hiis  children  to  her, 
proven  the  falsehood  of  his  charges  upon  her  ? 

We  have  considered  the  parties  up  to  1808.    Let  us  concdder 
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the  effect  of  the  conduct  in  1808.  Both  parties^  Clark  and  Zu- 
lime,  we  have  said,  may  have  considered  particular  evidence 
needful  for  the  validity  of  their  mairiage. 

Their  opinion  does  not  affect  the  case.  Lord  Eldon  has  said 
on  such  facts :  <<  I  am  exceedingly  anxious  to  press  upon  your 
lordships'  attention  this  is  what  I  take  to  be  an  indisputable 
proposition  of  law,,  namely,  that  if  vou  find  there  was  a  mar- 
riage duly  celebrated,  actually  had,  that  marriage  cannot  be  got 
rid  of  by  evidence  of  facts  and  circumstances  done  or  observed 
by  persons  afterwards  thinking  it  proper  to  disentangle  them- 
sdves  firom  the  connection  of  mairiage,  actuated  by  caprice,  dis- 
liker  of  each  other,  or  a  base  motive  of  inducing  other  persons  to 
think  that  they  may  form  matrimonial  connections  with  the  par- 
ties. When  once  you  have  got  clearly  to  the  conclusion  that  a 
marriage  has  been  had,  let  the  consequences  be  what  they  may 
with  respect  to  third  persons,  that  marriage  must  be  sustcuned.^ 
2  Blight  N.  S.  489. 

The  FVench  jurists  are  equally  explicit  In  a  court  where  the 
ftolemn  admission^  and  oath  of  the  first  wife  were  produced  to 
establish  that  she  was  pot  a  wife,  the  advocate-general  declares : 
^  It  is  pifetended  that  Margaret  Dorosr  has  renounced  her  stattis; 
but  without  examining  if  it  is  her,  or  a  fictitious  representative 
who  has  spoken  in  these  acts,  whether  they  were  prepared  or 
fabricated  by  her  husband,  or  wheth^  she.  consented  freely,  or 
executed  them  under  a  surprise,  menace,  or  through  fear  of  vio- 
lence, it  is  sufficient  to  say  the  renunciation  is  vicious,  and  pro- 
duces no  effect.  The  status  of  a  wife  is  such  that  she  cannot 
dispose  of  it  All  the  efforts  to  impair  or  to  destroy  it  are  nuga- 
tory." 

Clark's  conduct  to  bis  child  after  the  marriage  of  Zulime  to 
Gardette  seems  to  have  been  more  anxious.  "He  passed  much 
time  with  her,^'  says  Mrs.  Davis.  He  expressed  intense  anxiety 
and  ambition  for  her.  He  felt  that  he  could  make  no  public 
declaration  without  compromising  himself  and  compromising 
Mrs.  Gardette.  We  may  well  understand  that  he  was  beset 
with  difficulties  and  vexations  on  the  subject  We  can  imder- 
stand  that  when  he  resolved,  by  an  open  and  palpable  acknow- 
ledgment, furnishing  to  her  a  charter  of  her  rights,  that  it  would 
afford  him  infinite  relief.     Such  is  the  testimony  in  the  record. 

The  will  would  have  been  a  simple  nullity  if  the  plaintiff  was 
a  bastard.  The  father  was  prohibited  firom  executing  such  an 
instrument  There  was  no  occasion  to  steal  it  or  to  suppress  it 
The  law  had  already  pronounced  on  it  a  sentence  of  condemna* 
tion.  The  person  who  abstracted  such  a  will  must  have  beUeved 
in  the  legitimacy  of  Myra.  De  la  Croix,  who  desired  to  find 
the  will,  Pitot  and  BeUecha^sc,  whose  indignation  was  awaken*  ;d 
by  its  loss  must  have  known  its  legal  effect 
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The  absence  of  that  will  and  the  caoae  of  its  absence;  the 
absence  of  all  papers,  letters,  memoranda  of  Clark  determining 
the  legitimacy  of  his  daughter ;  the  natore  of  his  long  connec- 
tion with  her  mother,  spew  trumpet-tongued.  These  defendants. 
Chew  and  Belf,  were  early  put  upon  their  guard  ,  They  could 
not  have  failed  to  hear  of  the  contents  of  that  lost  will  Belf 
sets  himself  to  work  to  conciliate  De  la  Croix,  and  succeeds.  He 
winds  himself  about  Bellechasse,  -and  seeks  first  through  Coxe 
and  then  by  an  artful  letter  of  his  own,  to  induce  him  to  betray 
the  trust  he  had  assumed  for  the  plaintifil 

Suppose  the  act  of  sale  spoken  of  had  been  annulled  under 
the  ^  pure  and  simple  "  authority  that  Belf  sought  for  from  BeUe* 
cfiasse,  what  would  have  been  the  condition  of  Bellechasse  in 
reference  to  this  transaction  ?  How  much  would  his  testimony 
have  been  impaired  ? 

All  of  Clark's  correspondence  come  to  the  possession  of  Chew 
and  Belf  after  the  death  of  Claxk.  Whatever  he  wrote;  what- 
ever he  received,  fell  under  their  inspection*  They  knew  his 
acquaintances,  his  intimates.  They  could  have  afforded  full 
information  to  this  court  of  all  the  obscure  and  doubtful  circum- 
stances in  this  case*  Give  to  us  the  contents  of  the  black  case^ 
about  which  Clark  was  so*  anxious  in  his  IcU^t  sickness,  and  we 
will  undertake  to  do  so.  On  whom  does  the  odium  $poWUor%i 
in  this  case  rest  ?  Who  is  it  that  has  concealed  a  part  of  the 
testimony,  and  attempted  to  adulterate  the  remainder  ? 

Another  fact  in  the  case  is  noticeable.  Coxe  affects  even  to 
tiie  last  to  doubt  the  plaintiff's  connection  to  Clark-  At  the 
date  of  tiie  mother's /(Mrs.  Clark's)  wiU,  she  was  living  with 
Colonel  Davis  as  his  daughter.  Why  was  it  necessary  ta  proclaim 
her  illegitimacy  in  the  will  of  Mary  Clark,  her  grandmother,  ac- 
companied as  it  was  with  no  substantial  benefit? 

If  the  conduct  of  Belf  and  Coxe  had  been  deliberately  direct- 
ed to  the  suppression  or  the  alteration  of  the  evidences  of  the 
plaintiff's  legitimacy,  it  would  hardly  have  been  different  from 
what  it  appears  on  this  record. 

This  review  of  the  testimony  of  the  case  is  surely  sufficient 
to  exhibit  the  truth  of  the  plaintiff's  claim.  We  have  not  for- 
gotten the  opinion  heretofore  given  by  tiiis  court  upon  much 
of  the  evidence  in  this  record,  nor  do  we  diminish  or  undervalue 
the  importance  of  that  opinion  by  discussing  anew  what-  has 
been  so  well  considered. 

The  counsel  for  the  appellees  made  twenty-seven  points. 
Only  two  parts  of  the  argument  will  be  given  at  any  length,  those 
two  being  connected  more  especially  with  the  points  upon  which 
the  decision  of  the  cOurt  turned.  The  general  features  of  the 
case  d\yelt  upon  were,  the  depositions  and  character  of  Madame 
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Despau ;  the  alimony,  ecclesiastical  and  divorce  records  and  the 
conduct  of  Zulime  in  declaring  herself  to  be  the  wife  of  Des- 

Cge ;  her  conduct  afterwards  in  goinr;  in  search  of  the  certi- 
e  of  her  marriage  when  she  haa  a  living  witness  of  it  by  her 
flide,  and  the  inconsistency  of  her  marrying  Gardette  with  a  be- 
lief that  she  was  the  wife  of  Clark ;  the  utter  improbability  that 
Clark  would  have  offered  marriage  to  several  ladies  of  high  char- 
acter and  connections  if  he  knew  that  he  was  already  married ;  and 
the  testimony  to  depreciate  the  character  of  Zulime  for  chastity. 

With  'Aspect  to  the  different  depositions  of  Madame  Despau, 
whose  evidence  was  taken  three  times,  viz.,  in  1839, 1845,  and 
1849,  the  counsel  (Mr.  Duncan^)  remarked  as  follows : 

Having  thus  declared  the  field  for  a  fair,  full,  and  impartial 
investigation,  I  proceed  to  the  examinaticm  of  the  case. 

First  Was  Daniel  Clark  ever  married  to  Zulime  Nee  Carriere, 
the  mother  of  the  complaincint,  Mvra  ?  We  hold  the  negative 
of  this  question.  Then,  1st,  We  say  that  the  complainant, 
holding  the  affirmative,  must  make  it  perfectly  nftanifest  beyond 
all  reasonable  doubt  This  is  the  more  incumbent  on  them  as 
it  is  not  pretended  that  Daniel  Clark  and  this  woman  ever  gave 
to  the  public  any  of  the  usual  manifestations  of  such  a  connec- 
tion. Indeed,  strange  as  it  may  appear,  the  parties  here  aver 
ihat  there  were  none  of  those  usual  ordinal^  and  appropriate 
evidences  given  by  the  persons  whom  she  claims  to  have  been 
her  father  and  mother,  which  all  individuals  in  all  Christian  lands 
hold  out  to  the  world  as  the  appropriate  evidence  of  the  exist- 
ence of  a  marital  relation. 

Let  us  now  take  up  this  first  point,  as  a  question  of  evidence, 
and  see  how  it  stands.  Was  Daniel  Clark  ever  married  to  Zu- 
lime Nee  Carriere,  the  mother  of  Myra  ?  The  affirmative  of 
this  proposition  is  sworn  to  in  the  most  unqualified  manner  by 
Madame  Sophia  Despau,  as  a  fact  which  took  place  in  her  own 

?resence.  This  is  stating  her  testimony  as  fully  and  broadly  as 
can  possibly  do  it  It  is  here  to  be  remarked  that  it  is  a 
strange  and  singular  thing,  which  can  but  attract  attention, 
that  but  one  witness  can  be  found  to  testify  to  a  marriage  of 
such  a  man  as  was  Daniel  Clark !  That  he  lived  twelve  years 
after  this  supposed  interesting  fact,  and  yet  amidst  his  family  and 
friendly  letters,  which  are  as  abundant  as  the  leaves  of  the  fo- 
rest, there  can  be  found  not  the  most  distant  reference  to  this 
most  important  fact 

As  Madame  Despau  is  the  only  witness  who  swears  that  she 
was  present  and  saw  the  marriage,  J  will  at  once  review  the 
case  as  based  upon  her  testimony. 

The  answer  of  the  defendants  is  uhder  oath,  and  this  meets 
her  testimony,  unless  she  is  sustained  by  other  strong  corres- 
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ponding  facts  and  circumstances.     Whether  she  is  so  sustained 
will  be  seen  in  the  progress  of  this  inquiry. 

In  equity  the  answer  of  the  defendant  is  conclusive  in  his 
favor,  unless  it  is  overcome  by  satisfactory  testimony  of  two 
opposing  witnesses,  or  of  one  witness  swearing  positively,  and 
such  other  facts  as  are  equal  to  the  unqualified  testimony  of 
another  witness.  2  Story's  Eq.  743,  744;  2  Atk.  19;  Id. 
140;  1  Ves.  97;  6  Ves.  40;  9  Id.  275,  283;  12  Id.  78;  18  Ves. 
12-335;  9  Cranch,  160;  1  Johns.  Ch.  R.  459,462;  2Fonbl.B.6i 
Ch.  2,  sect  2,  note  g ;  2  Ves.  jr.  243 ;  2  Johns.  Ch.  R.  88,  89,  90. 

The  witness  Despau  was  examined  under  oath  in  June,  1839. 
Then,  in  answer  to  the  second  question  put  to  her,  without 
hesitation  or  equivocation  she  swears  as  follows :  **  Daniel  Clark 
was  married  in  Philadelphia,  in  1803,  by  a  cathoUo  priest  1 
was  present  at  this  marriage."  She  subsequently,  in  rather  an 
awkward  manner,  says  that  this  marriage  of  Daniel  Clark  was 
with  her  sister  Zulime,  and  that  of  this  marriage  Myra  was  the 
only  issue.  On  the  16th  day  of  October,  1845,  this  same  wit- 
ness Despau  is  again  examined.  The  mind  will  naturally  pause 
here  to  inquire  whether  accounts,  given  at  two  periods  of  more 
than  six  years  apart,  and  before  different  magistrates,  B^ee  in 
all  essential  particulars.  One  of  the  most  powerful  instruf 
ments  in  the  investigation  of  tratfi  is  where  several  witnesses, 
at  different  times  and  plaises,  without  possibj^  collusion,  agree 
in  all  material  particulars  in  their  account  of  the  same  transao 
tion.  The  best  of  writers  on  this  part  of  the  system  of  laws 
agree  that  it  is  a  high  evidence  of  the  integrity  of  the  witnesses 
where  there  are  small  differences  in  their  account  of  the  same 
transaction,  and  for  the  sensible  reason  that  it  shows  an  entire 
.absence  of  collusion.  On  the  other  hand,  where  there  is  a  strik- 
ing similitude  in  the  very  language  of  different  witnesses,  it 
raises  a  suspicion  at  once  of  coihxeion,  and  demands  an  expla- 
nation and  further  circumstantial  support  By  the  same  process 
of  reasoni^  let  us  look  at  th««e  two  statements  of  Madame 
Despau.  They  are  six  years  separated) in  point  of  time,  they 
are  taken  before  different  magistrates,  and  yet  we  find  the  wit- 
ness not  only  agreeing  with  herself  in  the  general  accoimtr-^ 
which  ought  to  be  expected  of  all  honest  witnesses—- but  the 
very  language  is  used  by  the  magistrates  in  taking  down  her 
several  statements  on  the  two  occasions,  and  in  precisely  the 
same  language,  as  far  as  it  goes.  Now,  then,  I  say  that  one  of 
two  things  happened — there  was  either  collusion  or  a  miracle 
on  this  last  occasion  ?  No  witness  can  recount  a  transaction 
thus,  under  such  circumstances,  in  the  fading  period  of  life  to 
which  she  had  arrived.     The  thing  is  impossible. 

There  was  no  miracle  in  the  business.    There  was  but  one 
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way  of  accountiiig  for  this  thing.  The  greatest  power  which 
a  court  of  chancery  has  in  preventing  collusion  had  been  broken 
down.  Publication  of  her  first  statement  had  been  made.  The 
seals  had  been  broken ;  a  copy  of  her  first  testimony  was  in  her 
hand  when  she  made  her  second  statement,  or  what  is  worse*, 
and  more  probable  from  her  simple  inspection  of  the  face  of  the 
deposition,  it  was  prepared  for. her,  and  she  signed  wliat  had 
been  previously  prepared.  The  magistrate  disobeyed  the  very 
letter  of  the  commission  addressed  to  him  by  the  court,  —  that 
commission  is  very  comprehensive,  direct,  and  simple.  But  the 
"trust  and  confidence"  of  the  court,  in  the  integrity  and  ability 
of  the  magistrate,  have  been  abused  The  whole  was  a  con* 
cocted  affair,  got  up,  no  doubt,  out  of  the  presence  of  the  ma- 
gistrate. And  this  is  ihe  precious  testimony  upon  which  the 
Courtis  asked  to  base  a  judgment  decreeing  on  earth-— what 
was  never  registered  in  heaven — that  Daniel  Clark  had  married 
Zulime  N^e  Carriire. 

There  is  in  this  statement,  or  rather  statements  of  the  witness 
Despau,  this  feature  to  be  remembered,  that,  the  facts  above  re- 
ferred to  show  deliberation,  purpose,  care,  design,  as  well  as 
preparation.  She  belongs  to  the  household  of  this  suit;  it  is 
not  doing  ner  injustice,  ^erefore,  to  suppose  that  her  testimony 
has  been  the  subject  of  repeated  and  deliberate  consultations 
^ore  it  was  delivered.  Its  force  and  effect  have  been  well 
considered.  This  very  citadel  of  the  case  has  been  duly  and 
thoroughly  examined,  with  a  critic's  eye.  It  has  doubtless  been 
considered  not  only  in  its  relations  and  bearings  upon  the  com- 
plainant's case,  but  all  possible  guards  have  been  thrown  around 
it  against  the  approach  of  the  adversary.  There  is,  then,  no 
room  left  for  mistake.  The  time,  the  place,  and  the  circum- 
stances have  all  been  detailed.  The  story  is  told ;  and  so  true 
is  it  (God  save  the  mark !)  that  six  years  adfterwards,  in  relating 
it  for  the  second  time,  no  words  can  be  found  so  very  appro- 
priate as  the  exact  words  used  before  to  convey  this  important 
&ct.     Then  she  is  ready  to  stand  or  fall  by  it 

Before  going  into  the  interesting  comparison  of  the  testimony 
of  the  witness  Despau,  with  other  measures  of  truth,  I  beg 
leave  for  a  moment  to  revert  to  the  issue  on  this  point  9.S  ten- 
dered by  the  complainant's  bill,  and  accepted  by  the  defendants 
in  their  answer.  The  original  bill  was  filed  in  this  court  on  the 
28th  day  of  July,  1836.  On  the  11th  day  of  December,  1848, 
the  last  amended  bill  was  filed.  Thus  the  parties  have  them- 
selves had  twelve  years  and  over  four  months  to  conform  their 
averments  to  their  facts,  and  after  all  this  time  and  considera- 
tion, we  find  that  on  the  day  last  mentioned  an  amended  bill  is 
filed,  and  in  it  we  meet  with  the  following  averment  on  the  be- 
half of  the  complainant : 
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^  That  the  said  Daniel  Clark  was  lawfully  married  with  Zu- 
lime  Nee  Cairiere,  at  the  city  of  Philadelphia,  in  the  State  of 
Pennsylvania,  in  or  about  the  latter  part  of  the  year  1802,  or 
the  early  part  of  the  year  1803,  with  the  observance  of  the  ne- 
cessary requisitions  of  the  laws  of  Pennsylvania  for  the  solem- 
nization of  the  marriage  contract,  and  that  your  oratrix  is  the 
sole  offspring  or  issue  of  said  lawful  mairiwe."  Page  86  of  the 
original  record,  restored  by  stipulation  on  me. 

Now,  then,  we  have  fairly  before  us  the  averment  upon  the 
turning  point  of  complainant's  case.  It  is  clear  and  distinct, 
though  there  is  a  considerable  margin  reserved  in  the  expres- 
sions « the  latter  part  of  1802,  and  the  early  part  of  1803.'^  Yet 
we  shall  not  complain,  and  I  propose  to  allow  them  the  grace 
of  three  months  in  each  of  those  years,  making  a  field  of  inquiry 
of  six  months,  or  from  the  1st  of  October,  lo02,  to  the  1st  of 
'April,  1803.  I  believe  that  the  court  will  think  with  me  that 
this  is  a  sufficient  allowance  to  one  who  has  taken  so  long  a 
time  in  adjusting  the  time  to  her  ^  facts,  with  the  aid  of  her 
mother  at  her  side.  The  day  of  a  woman's  maniage  is  one  of 
the  most  important  in  her  life,  which  no  time  or  circumstances 
can  obliterate  from  her  mind  She  can  always  tell  the  very 
day,  with  all  its  attendant  circumstances,  and  it  would  have 
been  no  more  thsui  right  if  I  had  exacted  a  positive  averment 
of  the  very  day  and  the  very  place  of  this  gieat  event:  great  to 
the  mother  of  Mvra  if  it  had  been  true,  because  it  would  have 
changed  the  whole  current  of  events  in  her  eventful  and  roman- 
tic career. 

The  defendants  take  issue  upon  the  foregoing  quotation  firom 
the  amended  bill  of  the  complainants,  and  aver  that  it  is  not 
true.  They  aver  that  Daniel  Clark  was  not  married  to  Zulime 
NeQ  Carrlere,  in  Philadelphia,  in  the  latter  part  of  the  year 
1802,  or  the  early  part  of  the  year  1803. 

I  will  proceed  now  with  our  examination  of  the  testimony  of 
complainants  on  this  point,  and  then  show  bv  that  of  the  de- 
fendants that  the  whole  pretension  is  an  utter  fabrication. 

What  is  the  testimony  of  the  complainant  on  this  point? 
They  have  one  witness  who  swears  most  positively  that  she  saw 
the  marriage,  and  that  it  took  place  in  Philadelphia.  This  is 
the  only  witness  (Mrs.  Despau)  who  thus  testifies.  Her  testi-. 
mony,  which  I  have  before  refeired  to,  it  must  be  observed,  is 
not  the  testimony  of  the  same  witness  now  relied  upon  by  the 
complainant  Far  from  it.  They,  on  the  contrary,  began  to 
penetrate  into  the  storehouse  of  the  defendants'  muniments  of 
war.  They  began  to  see,  to  comprehend,  and  to  feel,  the  force 
of  the  evidence  which  was  soon  to  overwhelm  that  witness  and 
to  sink  her,  end  with  her  thq^complainant's  case,  into  '^  the  re- 
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ceptacle  of  things  lost  on  earth."  The  case,  and  the  witness 
must  stand  together;  if  one  fails  the  other  sinks, — if  one  is 
blasted  the  other  is  rained;  and  a  gallant  struggle  must  now  be 
made  to  rescue  both  one  and  the  other.  Accordingly,  and  for 
the  first  time,  with  any  regard  to  the  proprieties  of  any  of  the 
rules  of  chancery  practice,  in  the  month  of  February,  1849,  tlie 
complainant  propounds  her  interrogatories,  and  the  defendants 
again  propound  their  cross-interrogatories.  To  these  questions 
do  we  hear  the  same  old  son^  sung  again,  set  to  the  same  old 
tune?  Ah!  by  no  means.  She  now  swears  as  positively  as  she 
did  before  to  the  marriage,  and  to  her  presence  at  the  place;  but 
when  she  comes  to  speak  of  the  time,  — ah!  there  is  tne  rub, — 
she  begins  to  falter,  hesitate,  and  doubt  We  look  here  in  vain 
for  that  bold,  open,  and  unqualified  declaration  she  had  tvdce 
before  made  under  oath,  and  in  this  case.  She  now,  on  the  19th 
of  March,  1849,  swears,  "  I  was  present  at  this  marriage.  This, 
to  the  best  of  my  recollection,  was  in  the  year  1803 ;  althou]^ 
there  are  some  associations  in  my  memory,  which  make  me 
think  it  not  improbable  that  the  marriage  may  have  taken  place 
in  the  year  1802.  My  impression,  however,  is  that  the  marriage 
took  place  in  the  year  1803.  It  was,  I  remember,  a  short  whue 
previous  to  Clark's  going  to  Europe."     R.  359. 

Who  ever  saw  a  more  cunninely-devised  effort  to  save  a  wit- 
ness than  this  ?  Her  testimony  is  here  in  the  record  twice  told, 
and  doubly  sworn  to,  declaring,  in  unqualified  language,  that 
Daniel  Clark  was  married  to  her  sister,  in  Philadelphia,  in  the 
year  1803 !  Who  gave  her  the  alarm  ?  Who  cried  out  to  her 
that  she  was  standing  over  a  volcano?  Who  prepared  the 
bridge  for  her  escape,  S  escape  she  has  made  ?     Then  she  swore 

?03itively,  —  now  she  has  it  to  the  best  of  her  recollection, 
'hen  she  swore  it  was  in  1803, —  now  she  believes  it  to  have 
been  in  1803,  <<  although  there  are  some  associations  in  my  me- 
mory, which  makes  me  think  it  not  improbable  that  the  mar- 
riage may  have  taken  place  in  the  year  1802."  I  think  if  this 
witness  should  ever  happily  read  the  testimony  in  thb  case,  she 
will  have  other  ^  associations  in  her  memory,"  which  will  make 
her  think  that  she  was 'entirely  mistaken  in  the  whole  business, 
and  that  there  was  no  marriage  whatever!  If  she  does  not,  I 
imagine  that  her  conception^  are  formed  of  far  different  mate- 
rials from  that  which  form  the  minds  of  your  Honcxrs.  Why 
was  it  that  she  imagined  it  possible  that  she  could  now  be  ims- 
taken  7  In  1839  and  in  1845  she  had  no  such  idea.  She  was 
tiien  much  nearer  the  scene  than  she  was  in  1849,  and  much 
more  likely  to  have  a  correct  recollectien  of  the  event  But  why 
the  expression  now  for  the  first  time  found  in  her  testimony,  in 
order  to  fix  the  period  of  Daniel  Clark's  marriage,  that  ^it  was, 
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I  remember,  a  short  while  previous  to  Mr.  Clark's  going  to  "En*^ 
rope"?  Who  put  this  notion  into  her  head?  Was  there  any 
thing  in  the  interrogatory  to  suggest  the  idea?  I  might  as  wen 
tell  the  court  plainly  ana  at  once  that,  at  the  time  tins  last  tea- 
timony  was  taken,  it  had  been  found  out  that  Daniel  Clark  had 
been  in  Philadelphia  in  the  year  1802,  but  not  in  the  latter  part. 
It  was  known,  or  ought  to  have  been  known,  that  we  could 
prove  by  the  testimony  left  behind  him,  by  Daniel  Clarlrhim'* 
self,  that  he  was  not  in  Philadelphia  at  any  period  of  the  latter 
part  of  1802,  or  in  any  part  of  1803.  Hence  the  necessity  for 
this  witness  to  retreat  from  her  former  position,  and  at  the  same 
time  to  do  it  in  such  a  delicate  manner,  and  with  such  consume 
mate  tact,  as  to  appear  to  glide  naturally  towards  the  truth —to 
strike  upon  a  circumstance  which  would  appear  to  elucidate  the 
truth  of  her  statement  Poor  short-sighted  mortals  we  are ;  she 
had  far  better  b^en  left  upon  her  original  position,  because  her 
advisers  knew  not  what  an  iffnis  fatuus  was  leading  them  into 
a  morass  from  /whence  there  could  be  no  escape; 

The  parties  here  are  to  be  held  to  their  pleadings.  The  anui 
probanai  in  this  cas&  is  with  the  complainant,  according  to  the 
maxim  of  the  civil  law,  '*  Ei  incumbet  probatio  qui  dicUj  non  qui 
negaiP  Phillips  on  Ev.  194.  This  rule  is  as  strict  in  equity 
courts  as  in  courts  of  law.    2  Daniels,  9d0. 

Mr.  Duncan  then  went  on  to  show  from  letters  that  Clark  was 
not  in  Philadelphia  during  the  latter  part  of  1802  or  during  any 
part  of  the  year  1803. 

Second  Point  —  I  maintain  that  Daniel  Clark  could  not  have 
married  Zulime  Nee  Carriere  in  1802  or  1803,  because  of  the  legal 
impediment  then  existing,  and  well  known  to  both  parties,  that 
she  was  then  a  married  woman.  That  she  was  married  to  Jerome 
Desgrange,  with  strict  compliance  with  every  requisition  of  law, 
both  ecc^lesiastical  and  civil,  then  in  force  in  Louisiana.  See  re- 
cord, pp.  748-751.  Indeed,  this  fact  is  admitted.  It  is  proved 
and  admitted,  that,  at  the  time  of  the  alleged  marriage  of  Daniel 
Clark,  Jerome  Desgrange  was  living.  We  interpose  this  impe« 
diment  We  are  met  by  the  allegation  that  this  is  no  impedi- 
ment, because,  at  the  time  Desgrange  married  Zulime,  he  had 
himself  ^  living  wife.  I  now  say  that  there  is  no  proof  upon 
this  point  which  should  be  regarded  for  a  moment.  Let  oa 
examine  it.  First,  we  have  a  certificate  of  one  Jacob  Des^ 
grange's  marriage  having  taken  place  in  New  York.  The  name 
excludes  the  idea  of  its  being  Jerome  Desgrange,  unless  the 
plaintiff  had  followed  it  up  by  proof  of  identity,  and  that  the 
very  person  married  in  New  York,  under  the  name  of  Jacob, 
had  married  Zulime  under  the  name  of  Jerome.  There  is  not 
in  the  record  even  an  attempt  to  prove  it     Again,  if  the  certifi« 
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cate  even  contained  the  naxne  of  Jerome  Desgrange,  it  woold 
have  been  equally  obligatory  npon  plaintiff  to  have  followed  up 
tiie  certificate  by  proof  of  identity ;  tion  constat^  but  there  may 
have  been  a  dozen  Jerome  Desgranges  in  New  York ;  and  we 
are  asked  to  believe  that  the  one  mentioned  in  the  certificate 
was  the  same  who  married  Zulime,  contrary  to  every  principle 
of  law,  and  in  manifest  violation  of  the  best  rules  of  justice; 
that  his  mairiage  with  Zulime  is  to  be  taken  as  fair,  honest,  and 
legaL  Any  other  rule  would  be  the  grossest  injustice  to  the 
name  of  Desgrange,  and  cover  his  grave  with  dishonor,  without 
his  ever  having  had  an  opportunity  to  be  beard,  and  manifesting 
his  innocence  and  his  integrity.  This  court  has  seen  that  in  the 
only  case  where  Desgrange  was  ever  cited,  and  in  which  he  was 

Ct  to  the  proof  of  the  validity  of  his  marriage  with  Zulime, 
w  triumphantly  he  sustainra  himself,  and  in  a  case,  too, 
where,  if  there  had  been  any  truth  in  the  accusation,  the  very 
witnesses  pra  need  were  the  very  ones  who  would  have  been 
most  likely  to  liave. stated  the  cas6  most  strongly,  and  in  a  vin- 
dictive spirit,  against  him-* the  pretended  victims  of  his  crimes* 
It  should  be  enough  that  the  home  of  that  man  was  entered  by 
a  seducer,  without  now  having  his.  memory  covered  with  infamy, 
without  a  trial  or  a  hearing. 

Bnt  there  are  other  drcumstahces  about  this  New  York  oer> 
tificate  which  should  degrade  it.  It  has  been  argued  as  a  sin- 
gular thing,  going  a  sreat  way  towards  sustaining  the  genuine- 
ness of.  that  paper,  mat  it  has  on  it  the  names  of  the  persons, 
as  witnesses,  who  had  been  named  by  Madame  Soumeylliatt, 
as  the  witaesses  of  her  marriage!  Sirs,  the  argument  is  a 
feeble  one,  and  gives  risa  to  the  suggestion  that  the  very  reverse 
JB  the  truth.  That  lady's  testimony  was  taken  on  the  6ih  of 
September,  1802.  See  Record,  711.  That  miserable  certifi- 
cate is  dated  on  the  11th  September,  1806.  See  Rec(»d,  88% 
Now  the  inference  which  I  draw  from  it  is  this:  that  her  having 

S'ven  the  names  of  the  witnesses  to  her  marriage  with  Mrt 
rameylliatt,  suggested  the  4dea  to  the  person  who  made  that 
certificate  of  putting  these  names  there  as  witnesses.  Why 
was  not  the  testimony  of  some  one  of  those  witnesses  taken  ? 
Their  death  is  nowhere  shown  or  pretended.  You  have -the 
oath  of  botili  Desgrange  and  Madame  Soumeylliatt,  two  of  the 
most  important  parties  in  that  certificate,  testifying  directly 
against  it  That  ccortificate,  too,  it  will  be  seen,  is  dated  but  a 
few  weeks  after  the  date  of  Zolime^s  suit  for  divorce  in  1806« 
pp.  382,  76a 

Now,  then,  this  attempt  to  impose  this  certificate  develops 
another  fact  which  strongly  militates  against  Madame  Despau's 
story.     She  says  that  when  they  reached  New  York,  in  1802  or 
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1803,  to  obtain  proofs  of  Desgraxifi^e's  marriage,  they  could  find 
none  — the  registry  was  destroyed.  But  if  this  certificate  was* 
given  in  1806,  then  the  priest  who  married  Desgrange  was  alive 
and  there  when  Zulime  and  Madame  Despau  were  in  New 
York,  and  could  easily  have  given  his  testimony  or  certificate  to 
them.  The  certificate  professes  to  be  taken  from  a  particular 
page  of  the  record.  Then  there  was  no  such  thing  as  a  burnt 
record  in  1802,  as  sworn  to  by  this  witness.  It  wiU  be  remem- 
bered, too,  that  we  find  this  certificate  coming  to  light  through 
the  hands  of  Zulime  in  1840.     Record,  697. 

But  the  certificate,  and  all  of  the  testimony  connected  with  it, 
must  be  suppressed  on  a  question  of  law ;  and  this  puts  an  end 
to  the  question  at  once  and  forever.  This  is  not  a  record,  or  a 
copy  of  a  record.  It  does  not  profess  to  be.  Then  it  is  a  state- 
ment, not  under  oath,  of  a  person  who  may  perhaps  be  dead 
This  statement  was  not  even  in  the  shape  of  a  deposition.  If 
this  paper  had  even  been  in  the  shape  of  a  deposition  taken  in 
a  suit,  it  would  be  no  testimony  against  these  parties,  they  hav- 
ing been  no  parties  in  that  proceeding.  The  parties  are  not  to 
be  condemned  by  the  testimony  of  witnesses  they  never  saw  or 
heard  of,  and  whom  they  had  no  opportunity  to  cross-examine* 
1  Starkie's  Ev.  260,  sect  99. 

In  connection  with  this  certificate,  we  have  moved  to  sup- 
press the  whole  testimony  taken  in  reference  to  it.  See  motion 
to  suppress,  under  12th  head.  A  deposition  taken  without  no- 
tice vnR  be  suppressed.  1  J.  J.  Marsh.  525;  2  Daniels,  1140. 
The  deposition  proving  this  certificate  was  taken  before  issue 
joined.  The  deposition  was  taken  in  1846.  The  issiie  wa« 
joined  by  plaintiff  filing  replications  to  the  answer,  and  pleas  of 
Chew  and  Relf,  were  hied  on  the  6th  of  March,  1849.  See  Re- 
cord, 203.  The  replication  to  Devereaux's  answer  was  filed 
26th  March,  1849.  See  Record,  204.  The  replication  to  the 
answer  of  Municipality,  No.  1,  was  filed  May  21,  1849.  The 
replication  to  Rodriguez's  answer  was  filed  about  the  same 
time,  though  the  date  is  not  given  in  the  record.  The  court  witt 
perceive  that  the  answers  and  pleas  of  Chew  and  Relf  were  filed 
on  the  14th  of  Januaiy,  1845.  There  was  no  necessity,  ther^ 
fore,  for  taking  the  depositions  de  bene  esse  in  1846,  for  plain- 
tifiis,  if  they  had  been  disposed,  could  have  taken  issue  when  it 
was  tendered  bv  Chew  and  Relf,  and  taken  the  testimony  contra^ 
dictorily  with  them.  The  £act  that  this  was  not  done  raises  a 
strong  presumption  that  it  was  taken  in  the  manner  it  was  for 
some  wrongful  purpose.  Be  this  as  it  may,  it  must  be  sup- 
pressed, because  no  effort  has  been  made  since  issue  joined,  to 
take  the  testimony  in  chief.  See  2  Daniels,  1111.  The  only 
instances  in  which  testimony  can  be  taken  in  chancery  in  a 
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United  States  Circuit  Conrti  is  provided  for  in  the  70th  role 
of  the  Supreme  Court  It  is  to  be  done  after  the  bill  is  filed, 
and  before  the  defendant  has  answered,  on  affidavit,  &c.,  and 
even  then  the  rule  requires  the  partv  to  give  the  adverse  party- 
due  notice  of  the  time  and  place  of  taking  the  testimony.  No* 
thing  of  the  sort  was  done  here.  It  is  perfectly  clear  that  depo- 
sitions taken  de  bene  esse  cannot  be  read,  and  must  be  suppressed ; 
the  party  has  forfeited  all  right  to  read  them.  2  Daiiiels,  1119. 
All  the  grounds  mentioned  in  our  12th  point  for  suppressing 
testimony  are  fully  sustained;  and  this  deposition  snould  be 
Jaid  aside.  The  testimony  being  stricken  out,  the  plaintiff  has 
nothing  left  to  prove  any  such  thing  as  a  previous  marriage  by 
finy  testimony  entitled  to  belief. 

But  let  us  go  on  with  the  legal  discussion.  Suppose  that  it 
has  been  established  that  Desgrange  had  a  former  wife,  did  that 
fact  authorize  Mrs.  Desgrange  to  contract  a  marriage  with  Ckrii 
before  the  former  one  was  dissolved  by  competent  authority.  It 
must  not  be  forgotten  that  plaintifPsown  witnesses  swear  that 
the  agreement  to  marry — ^the  contract — was  made  in  Louisiana, 
the  domicile  of  both  parties.  The  mere  ceremony  to  consum- 
mate it  is  another  subject,  which  I  shall  examine.  Did  this  state 
of  things  authorize  ZuUme  to  contract  marriage?  I  answer 
certainly  and  clearly  not  If  she  did  marry  Clark  after  marrying 
Desgrange,  by  the  mws  then  in  force,  it  was  adultery  on  her  part, 
and  the  fruits  of  the  connection  would  be  an  adulterous  bastard. 
The  8th  Book,  title  20,  Law  4,  Nueva  Becopilacion,  being 
translated,  reads  thus :  '^  Should  a  woman,  either  married,  or 
even  only  publicly  betrothed,  before  Our  Holy  Mother  the 
Church,  commit  adultery,  although  she  should  allege  and  show 
that  her  marriage  is  null  and  void,  either  on  accgunt  of  near 
relationship  by  consanguinity  or  affinity  within  the  4th  degree, 
or  because  one  of  the  spouses  was  previously  bound  by  another 
marriage,  or  had  made  a  vow  of  chastity,  or  was  about  entering 
a  religious  community,  or  had  some  other  reason — yet  for  an 
this  she  is  not  to  be  allowed  to  do  what  is  forbidden;  and  she 
cannot  prevent  her  husband  from  bringing  a  suit  for  adultery, 
both  against  her  and  the  adulterer,  as  if  the  marriage  was  not  a 
true  one.  We  decree  against  such  persons — whom  we  consider 
as  having  committed  adultery,  {qus  habemos  por  aduUeros^)  the 
law  of  the  fuero  be  strictly  followed,  which  treats  about  adul- 
terers, and  is  the  first  law  of  this  title."  See  Nueva  Rec.  Book 
8,  tit  20,  Law  4. 

What  can  be  more  clear  and  conclusive  than  this  ?  And  be 
it  remembered  that  this  is  not  an  opinion  of  an  elementary  wri- 
ter, but  the  positive^  provisions  of  the  law  as  they  were.in  force 
at  the  domicil  of  all  these  parties.  A  previous  marriage^  though 
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it  ifi  proved  to  existi  cannot  be  treated  as  a  nullity.  The  wife 
that  ventures  to  do  it,  says  the  law,  is  guilty  of  adultery,  and  the 
man  who  intermarries  with  her,  is  an  adulterer. 

A^ain,  when  the  law  treats  of  who  may  marry  a  second  time, 
enacts  as  follows :  <'  Men  and  women  mav  marry  a  second  time, 
or  oftener,  after  the  first  marriage  is  dlBsoived,  either  on  account 
of  some  legal  impediment,  or  by  death."  4  Partida,  title  11, 
Law  1.  This  could  not  be  done  in  Louisiana,  until  the  lapse 
of  ten  months  after  the  dissolution  of  the  previous  marriage. 
Old  Code,  p.  28,  art  31.  Before  the  code  of  1808,  it  was  one 
year.    4  Partida,  title  11,  Law  3. 

Now,  the  first  law  under  the  same  title,  and  same  book,  pro- 
vides, among  other  things,  that  if  the  husband  of  the  woman, 
thus  acting,  should  kiil  both  guilty  pair,  he  shall  stand  justified ; 
and  that  if  he  causes  them  to  be  put  to  death,  by  authority  of 
justice,  that  the  whole  of  the  property  belonging  to  the  guilty 
pair  should  vest  in  the  injured  man.  So  that  if  Desgrange  had 
gone  in  and*  killed  Clark  and  Zulime,  he  would  have  stood  jus- 
tified, and  if  he  had  had  them  arrested  and  capital  punishment 
inflicted  upon  them  both,  by  due  course  of  law,  he  would  have 
been  entitled  to  the  property  of  both  of  them. 

Mr.  Justice  CATRON  delivered  the  opinion  of  the  court 

This  cause  comes  here  by  appeal  firom  the  decree  of  the  Cir« 
cuit  Court  of  the  Eastern  JDistnct  of  Louisiana,  where  tiie  bill 
was  dismissed. 

The  complainant  sues  as  the  only  legitimate  child  of  the  late 
Daniel  Clark,  who  died  in  the  city  of  New  Orleans  the  13th  of 
August,  1813.  No  account  is  prayed  against  Daniel  Clark's 
executors ;  but  the  complainant  seeks  to  recover  the  property 
sold  by  them,  consisting  of  lands  and  slaves,  on  the  ground  that 
her  father  could  not  deprive  her,  as  his  legitimate  chud,  of  more 
than  one  fifth  part  of  his  estate  by  a  last  wHlj  according  to  the 
laws  of  Louisiana  as  they  stood  in  1813.  And  she  maintains 
that  the  sales  made  by  Chew  and  B«lf,  were  made  without  any 
orders  of  court  to  authorize  them,  and  that  therefore  they  are 
void;  the  laws  of  {jouisiana  requiring  such  orders  before  a  valid 
sale  could  be  made. 

The  respondents  claim  under  a  will  made  bv  Daniel  Clark  in 
1811,  by  which  he  devised  all  his  property,  resl  and  personal,  to 
his  mother,  Mary  Clark,  and  aiq>ointed  Richard  Relf  and  Beverly 
Chew,  his  executors ;  and  to  whom  Mary  Clark  made  a  power 
to  sell  Daniel  Clark's  estate  for  the  purpose  of  raising  money  to 
pay  his.debts.  Che^  and  Relf,  acting  as  executors  of  Daniel 
Clark  and  also  as  attorneys  of  Maxy  Clark,  did  sell  the  property 
in  (controversy  for  the  purpose  of  paying  the  debts  of  the  tes- 
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tator.  To  meet  this  daim  of  title,  the  complainant  insistB,  lat. 
That  the  sales  made.l^  Chew  and  Relf,  as  executors,  were  made 
without  orders  from  the  court  of  probates  to  authorize  them,  and 
are  Yoidi  2nd,  That  Mary  Clark  had  not  accepted  in  legal  form, 
the  bequest  of  her  son  when  she  conveyed  by  her  attorneys ;  and 
that  therefore,  her  oonTcyances  cannot  be  rehed  on  by  her  Tendees 
to  support  tiie  plea  of  innocent  purchaser. 

On  the  10th  day  of  June,  1844,  the  mother  of  the  complainant, 
styling  herself  Madame  Marie  Zulime  Carriere,  and  widow  of 
the  late  Daniel  Clark,  by  her  notarial  act,  made  in  the  dty  of 
New  Orleans,  cux^epted,  without  benefit  of  inventory,  the  com- 
munity of  acquests  and  gains  of  one  moiety,  which  it  is  alleged 
existed  between  her  and  her  late  husband  j^niel  Clark,  accord- 
ing to  the  laws  in  such  cases  provided.  And  on  the  2d  of  July, 
IS4,  the  then  complainants,  Oaines  and  wife,  among  other 
amendments  to  their  bill,  filed  the  following:  ^  Your  oratrix 
alleges  that  she  is  entitled  to  the  one  moiety  of  the  estate  of 
which  the  said  Daniel  CLbA  died  possessed,  by  reason  of*  a  con- 
veyance thereof  made  to  her  by  M.  Z.  Gfordette,  the  widow  of 
the  said  Clark,  and  the  mother  of  your  oratrix,  on  the  7th  day 
of  May,  1836,  and  which  is  hereunto  annexed,  marked  A.  B.  and 
prayed  to  be  taken  as  part  hereof;  and  the  mother  of  your  ora- 
trix did  thereafter,  on  tne  20th  June,  1844,  further  convey  to  her 
all  her  interest  in  said  estate,  as  appears  by  her  act,  a  copy  of 
which  is  herewith  exhibited,  marked  C. ;  the  whole  of  e(aid  estate 
having  been  acquired  during  the  coverture  of  said  Clark  and 
wife.'' 

The  exhibits  in  these  particulars  correspond  to  the  aUegations. 
It  follows,  therefore,  that  the  complainant  claiihs  one  half  of 
Daniel  Clark's  estate  by  a  conveyance  from  her  mother, 

The  first  and  most  important  of  the  issues  presented  is  that 
of  the  leffitimacy  of  the  complainant  It  is  raised,  by  the  fol- 
lowing pleadinffs : 

She  alleges  that  her'father,  Daniel  Clark,  was  married  to  Zu- 
Kme  N^  Camere,  in  the  city  of  Philadelphia,  in  the  year  1802  or 
1803;  and  that  she  is  the  legitimate,  and  the  only  legitimate 
oflbprinff  of  tihat  marriage. 

The  defendants  deny  that  Daniel  Claik  was  married  to  said 
Zulime  at  tiie  time  and  place  aUeged,  or  at  any  other  time  or 
place.  And  they  further  aver,  that  at  the  time  said  marriage  is 
alleged  to  have  taken  place,  the  said  Zulime  was  the  lawful  wife 
of  one  Jerome  Desgrange. 

If  the  mother  of  the  oomplednant  was  the  lawful  wife  of 
Jerome  Desgrange  at  the  time  said  Zulime  is  cdleged  to  have 
intermarried  with  Daniel  Clark^  tiien  the  marriage  with  Claric  is 
merely  void ;  andit  is  immatmal  whether  it  didor  did  not  take 
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place.  And  the  first  questioii  we  propose  to  examiiie  is,  as  to 
the  fact,  whether  said  Zulime  was  Desgrange's  lawful  wife  in 
1802  or  1803. 

A  formal  record  of  the  marriage  between  Desgrange  and 
Marie  Julia  Carriere,  obtained  mm  the  cathedral  catholic 
church  at  New  Orleans,  is  before  us.  That  it  is  a  true  record 
of  said  marriage  is  not  controverted.  Marie  Julia  is  designated 
Zulime^  by  a  soubriquet  or  nickname,  which  is  proved  to  have 
been  a  common  custom  in  Louisiana  at  that  time.  The  marri- 
age was  solemnized  in  due  form  on  the  2d  day  of  December, 
1794.  This  is  admitted  on  part  of  the  complainant  The  par- 
ties cohabited  together  as  man  and  wife  for  seven  or  eight  years. 
This  is  also  conceded  by  both  sides.  To  rebut  and  overcome 
the  established  fact  of  this  marriage,  it  is  alleged  that  previous 
to  Desgrange's  marriage  with  Zuume  he  had  lawfully  manied 
another  woman,  who  was  living  when  he  manied  Zulime,  and 
was  stiU  his  wife;  and  that  therefore,  the  second  maniage  was 
void.    And  tiiis  issue  we  are  called  on  to  trv. 

The  marriage  with  Desgrange  having  been  proved,  it  was 
established  as  primd  facie  true,  that  Zulime  was  not  the  lawftd 
wife  of  Clark,  and  the  onus  of  proving  that  Desgrange  had  a 
former  wife  living  when  he  married  Zulime  was  imposed  on  the 
complainant ;  she  was  bound  to  prove  the  affixtnative  fact  that 
De^range  committed  bigamy.  To  establish  such  previous 
majriage  and  the  consequent  bigamy  by  manying  a  second 
time,  much  evidence  was  introduced  and  relied  on  by  the  com- 
plainant The  first  witness  whose  testimony  will  be  refened  to 
was  Madame  Despau,  sister  of  Zulime^  Her  testimony  has 
been  taken  three  times ;  first  in  1839,  then  in  1845,  and  airainin 
1849. 

In  1839  she  says,  ^  I  was  well  acquainted  with  the  late  Dan- 
iel Clark,  of  New  Orleans.  He  was  married  in  Philadelphia  in 
1803,  by  a  catholic  priest  I  was  present  at  this  maniage. 
One  child  was  bom  of  that  marriage,  to  wit :  Myra  Clark,  who 
married  William  Wallace  Whitney.  I  was  present  at  her  birth 
and  knew  that  Mr.  Clark  claimed -and  acknowledged  her  to  be 
his  child.  She  was  bom  in  1806.  I  neither  knew  nor  had  any 
reason  to  believe,  that  any  other  child,  besides  Myra,  was  bom 
of  that  marriage.  The  circumstances  of  her  marriage  with 
Daniel  Clark  were  these :  Several  ^ears  after  her  marriage  with 
Desgrange,  she  heard  he  had  a  livmg  wife;  our  family  charged 
him  with  the  crime  of  bigamv  in  manying  said  Zulime ;  he  at 
first  denied  it,  but  afterwards  admitted  it,  and  fled  from  the 
country.  These  cirenmstanoes  became  pul^c,  and  Mr.  Clark 
made  proposals  of  marriage  to  my  sister,  with  the  knowledge  of 
all  our  family.    It  was  consideied  essential  first  to  obtain  re- 
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cord-proof  of  Desgrange  haying  a  liying  wife  av  the  time  he 
mamed  my  Bister;  to  obtain  which,  from  tiie  records  of  the 
catholic  church  in  New  York,  (where  Mr.  Desgrange's  prior 
marriage  was  celebrated,)  we  sailed  for  that  dt^.  On  onr  ar- 
rival there,  we  found  that  the  registry  of  mamages  had  been 
destroyed.  Mr.  Claik  arrived  after  us.  We  hewl  that  a  Mi. 
Gardette,  then  living  in  Philadelphia,  was  one  of  the  witnesses  to 
Mr.  Desgrange's  pnor  marriage.  We  proceeded  to  that  city, 
and  found  Mr.  Grardette.  He  answered,  that  he  was  present  at 
said  prior  marriage  of  Desgrange,  and  that  he  afterwards  knew 
Desgrange  and  his  wife  by  this  marriage ;  that  his  wife  had 
sail^  for  France.  Mr.  Clark  then  said,  ^  You  have  no  reason 
longer  to  refuse  being  married  to  me ;  it  will,  however,  be  ne- 
cessary to  keep  our  marriage  secret  till  I  have  obtained  judicial 
proof  of  the  nullity  of  your  and  Desgrange's  marriace.'  They, 
the  sajid  Clark  and  the  said  ZuHme,  were  then  mamed.  Boon 
afterwards,  our  sister,  Madame  Caillavet,  wrote  to  us  from  New 
Orleans  that  Deserange's  wife,  whom  he  had  married  prior  to 
manrjring  said  Zmime,  had  arrived  at  New  Orleans.  We  hast- 
ened our  return  to  New  Orleans.  He  was  prosecuted  for  big- 
amy ;  father  Antoine,  of  the  catholic  church,  taking  part  in  the 
proceedings  against  Desgrange.  Mr.  Desgrange  was  condemned 
for  biflamy  in  marrying  the  said  Zulime,  and  was  cast  into  pri- 
son ;  £rom  which  he  secretly  escaped  by  connivance,  and  was 
taken  down  the  Missitoippi  uiver  by  Mr.  LeBreton  D'Orgenois, 
whefe  he  got  into  a  vessel,  escaped  from  the  country,  and,  ac- 
cording to  the  best  of  my  knowledge  and  belief,  never  afterwards 
returned  to  Louisiana.  This  happened  in  1803,  not  a  ^reat 
while  before  the  close  of  the  Spanish  government  in  Louisiana. 
Mr.  Clark  told  us  that  before  he  could  promulgate  his  marriage 
with  my  sister,  it  would  be  necessary  that  there  should  be 
brouffht  by  her  an  action  against  the  name  of  Desgrange.  The 
anticipated  change  of  government  created  delay ;  but  at  length, 
in  18(KS,  Mr.  James  Brown  and  Eligius  Fromentin,  as  the  counsel 
of  my  sister,  brought  suit  against  the  name  of  Desgrange,  in  the 
city  court,  I  think,  of  New  Orleans.  The  grounds  of  said  suit 
were,  that  Desgrange  had  imposed  himself  upon  her  at  a  time 
when  he  had  a  living  lawful  wife.  Judgment  in  said  suit  was 
rendered  against  said  Desgrange.  Mr.  Clark  still  continued  to 
defer  promulgating  his  marriage  with  my  sister,  which  very 
much  fretted  and  irritated  her  feelings.  Mr.  Clark  became  a 
member  of  the  United  States  Congress,  in  1806.  Whilst  he 
was  in  Congress  my  sister  heard  he  was  courting  Miss  C,  of 
Baltimore.  She  was  much  distressed,  though  she  could  not  be- 
lieve the  report,  knovring  herself  to  be  his  wile.  Still,  his  strange 
conduct  in  deferring  to  promulgate  his  tnarriage  with  her  had 
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alarmed  her.  She  and  I  sailed  for  Philadelphia  to  get  proof  of  hia 
marriage  with  my  sister.  We  could  find  no  record,  and  were  told 
that  the  priest  who  married  her  and  Mr.  Clark  had  gone  to  Ireland 
My  sister  then  sent  for  Daniel  W.  Cpxe ;  mentioned  to  him  the 
rumor;  he  answered  that  he  knew  it  to  be  true  that  he  (Clark,) 
was  engaged  to  her,  (Miss  G.)  My  sister  replied  that  it  could 
not  be  so.  He  then  told  her  that  she  would  not  be  able  to  es* 
tablish  her  marriage  with  Clark  if  he  were  disposed  to  contest  it. 
He  advised  her  to  take  counsel,  and  said  he  would  send  one.  A 
Mr.  Smyth  came  and  told  my  sister  that  she  could  not  leeally 
establish  her  marriage  with  Clark,  and  pretended  to  read  to  her  a 
letter  in  EngUsh,  (a  language  then  unknown  to  my  sister,)  firom 
Mr.  Clark  to  Mr.  Coxe,  stating  he  was  about  to  marry  Miss  C. 
In  consequence  of  this  information,  my  sister  Zulime  came  to 
the  resolution  of  having  no  further  connection  or  intercourse 
with  Mr.  Clark,  and  soon  afterwards  married  Mr.  Gardette,  of 
Philadelphia.  The  witness  further  states  that  she  became  ac- 
quainted with  Desgrange  in  1793.  He  was  a  nobleman  by 
birth,  and  married  Zulime  when  she  was  thirteen  years  oJld. 
Zulime  had  two  children  by  him,  a  boy  and  a  girl ;  the  boy 
died,  the  girl  is  living,  (1839 ;)  her  name  is  Caroline,  and  mar- 
ried to  Dr.  Barnes.  Witness  was  present  at  the  birth  of  these  chil^ 
dren.  The  marriage  of  Zulime  was  a  private  one.  Besides  the 
witness,  Mr.  Dorsier,  of  New  Orleans,  and  an  Irish  gentleman, 
a  friend  of  Mr.  Clark,  Irom  New  York,  were  present  at  the  mar- 
riage.    A  catholic  priest  performed  the  ceremony. 

In  regard  to  the  children,  born  of  the  marriage  of  Zulime  and 
Desgrange,  this  witness  further  states  in  another  depositidui 
that  before  the  detection  of  Desgfange's  bigamy,  saia  Zulime 
had  a  don,  who  died,  and  a  daughter  called  Cfaroline,  which 
bore  his  name.  Since  the  death  of  Mr.  Daniel  Clark,  Mr.  Daniel 
W.  Coxe  and  Mr.  Hulings,  of  Philadelphia,  gave  her  the  name  of 
Caroline  Clark,  and  took  her  to  Mr.  Clark's  mother,  and  introduc* 
ed  her  as  the  daughter  of  her  son.  She  of  course  believed  their 
story,  which  induced  her  in  her  will  to  leave  a  portion  of  her 
property  to  Caroline.     Caroline  was  bom  in  1801. 

I  never  heard  Mr.  Clark  acknowledge  his  having  any  natural 
children ;  but  have  only  heard  him  acknowledge  one  child,  and 
that  a  lawful  one,  to  wit,  said  Myra. 

Her  other  depositions  substantially  correspond  with  the  fore- 
going statement  so  far  as  they  bear  on  the  question  of  Des- 
grange's  bigamy. 

The  next  most  important  witness  is  Madame  Caillavet,  ano- 
ther sister  of  Zulirne.  She  was  also  three  times  examined.  Her 
first  deposition  was  taken  at  New  Orleans,  in  May,  1835^  in 
which  she  states :  That  sometime  after  the  marriage  of  her  sis* 
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ter  with  Mr.  Desgranpe,  her  sister  discovered  that  Mr,  Des- 
grange  had  been  previonsly  married :  tiiat  in  order  to  ascer- 
tain this  fact,  she  went  to  Philadelphia,  in  the  absence  of 
her  husband  who  was  in  France ;  that  whilst  at  Philadelphia, 
Desgrange  retomed  from  France  to  New  Orleans,  and  at 
the  same  time,  or  a  very  short  time  after,  his  first  wife  made 
her  appearance  in  New  Orleans.  Upon  this,  witness  immedi- 
ately apprised  her  sister  of  this  fact  and  she  returned  imme- 
diately to  New  Orleans.  On  the  arrival  of  the  said  first  wife 
of  Desgrange,  siie  complained  to  the  governor,  who  caused 
Desgrange  to  be  arrested;  (it  was  under  the  Spanish  govern- 
ment;) after  some  time,  he  obtained  his  release  and  kft  the 
countiy.  Before  his  departure,  he  confessed  that  he  had  been 
previously  married.  Witness  understood  afterwards  from  her 
sister  by  letters  which  she  received  from  her  secretly,  that  she 
was  married  with  Mr.  Daniel  Clark ;  the  preliminaries  of  the 
contemplated  marriage  were  setded  by  the  husband  of  witness, 
at  his  house  in  the  year  1802  or  180S,  in  the  presence  of  wit- 
ness. 

In  the  next  deposition  she  states : 

<'  I  have  alresuw  stated  all  I  knew'about  Mr.  Clark's  marriaj3;e 
with  Zulime,  and  of  her  marriage  with  Mr.  Desgrange.  By  tUs 
marriaee  ihe  had  two  children,  a  boy  and  a  girl ;  the  boy  is 
dead,  the  girl  is  still  living;  her  name  is  Caroline*  and  is  married 
to  Dr.  Barnes.'' 

The  second  and  third  depositions  of  Madame  Gaillavet  cor- 
respond, but  as  the  third  one  is  more  full,  it  in  given.  In  this 
one  she  states  as  follows : 

"  I  did  reside  in  the  city  of  New  Orleans,  ^oujb  the  year  1800, 
and  for  many  years  previous ;  my  residence  continued  there  un- 
til I  went  to  France,  about  the  year  1807. 

<'  I  was  acquainted  with  Daniel  Clark,  late  of  the  city  of  New 
Orleans,  deceased;  my  acquaintance  with  him  commenced 
about  the  year  seventeen  hundred  and  ninety-seven ;  my  intima- 
cy with  him,  growing  out  of  his  marriage  with  my  sist^,  con- 
tinued during  my  residence  in  New  Orleans. 

*'  I  was  not  present  at  the  marriage  of  Zulime  Nee  Carriere  (who 
is  my  sister,)  with  Mr.  Clark ;  but  it  is  within  my  knowledge, 
both  from  information  derived  from  my  sisters  at  me  time,  and 
from  the  statement?  of  Mr.  Clark,  made  to  me  during  his  life- 
time, that  a  marriage  was  solemnized  between  them.  It  is  to 
my  ptsrsonal  knowledge  that  Mr.  Clark,  about  the  year  ^hteen 
hundred  and  two,  or  uiree,  made  proposals  of  marriage  withlny 
sister  ZuUme,  with  the  knowledge  of  all  our  fBuaiily.  These  pro» 
posals  were  discussed,  and  the  preliminaries  of  the  maniage  ar- 
ranged by  my  husband,  at  his  bouse,  in  my  presence.    Bat  my 


DECEliBEB   TERM,   1851.  811 

Oftines  v.  Belf  et  al. 

sister,  having  been  previonsly  married  to  one  Jerome  Des^nge, 
who  was  found  to  have  had  a  lawful  wife  living,  at  the  time  of 
his  (Desgrange's)  maniage  with  her,  the  marriage  with  Mr.  Clark 
ooold  not  take  place  until  proofii  of  the  invalidity  of  her  ma^-^ 
riage  with  Desgrange  were  obtained.  To  procure  these  proofs 
from  public  records,  my  sisters  Zulime,  and  Madame  Despau, 
went  to  the  nort^  of  the  United  States,  where  Desgrange's  prior 
marriage  was  said  to  have  taken  place.  While  there,  my  sister 
Zulime  wrote  to  me  that  she  anpl  Mr.  Clark  were  married. 
There  was  bom  of  this  marriage  one,  and  only  one  child,^  a  fe- 
male, named  Myra,  who  was  put  by  Mr.  Clark,  while  an  infant, 
under  the  charge  of  Mrs.  Samuel  B.  Davis,  in  whose  family  she 
was  brought  up  and  educated.  Having  suffered  from  hired 
nurses,  she  was  nursed,  through  kindness,  for  some  time  after 
her  birth,  by  Mrs.  Hanriet  Harper,  wife  of  William  Harper,  the 
nephew  of  CoL  Samuel  B.  Davis.  Mr.  Clark  stated  to  lUe,  fre- 
quently, that  Myra  was  his  lawful  and  only  child.  This  ehild  is 
the  same  person  who  was  married  to  William  Wallace  Whit- 
ney ;  and  who  is  now,  the  wife  of  General  Edmund  P.  Gkdnes, 
of  the  United  States  army.  I  have  always  understood  that  the 
marriage  between  my  sister  and  Mr.  Clark  was  a  private  one, 
and  that  it  was  not  promulgated  by  Mr.  Clark,  in  his  lifetime, 
unless  he  did  so  in  a  last  vml,  made  a  short  time  previous  to  his 
death.  I  have  heard  that  such  a  last  will  was.  made,  but.it  was 
believed  to  have  been  suppressed  or  destroyed  after  his  death. 

"  I  was  acquainted  with  Mr.  Jerome  Desgrange,  for  the  first 
time,  in  New  Orleans,  about  the  year  seventeen  hundred  and 
ninety-five.  He  passed  for  an  unmarried  man,  and  as  such  im- 
posed himself  on  my  sister  Zulime.  Some  years  after  this  mar- 
riage, it  became  known  in  New  Orleans,  that  he  had  a  prior 
la^ul  wife  living.  My  sister  immediately  separated  from  him, 
and  came  to  reside  with  her  family.  At  a  later  period,  Mr.  Des- 
grange was  prosecuted,  found  guilty  of  bigamy,  in  having  mar- 
ried my  sister  Zulime,  and  cast  into  prison.  He  escaped  from 
prison,  as  it  was  reported  at  the  time,  by  the  Spanish  governor's 
connivance.  I  understood  that  Mr.  LeJSreton  D'Orgenois  aided 
him  to  escape  from  the  country.  This  happened  some  time 
before  the  transfer  of  the  government  of  Louisiana  to  the  Ameri- 
cans. The  flight  of  Desgrange  from  New  Orleans  is  the  last  I 
know  of  him.  I  did  not  myself  know  the  first  wife  of  Des- 
grange, but  it  is  within  my  knowledge  that  she  came  to  New 
Orleans,  and  while  there,  fully  established  her  pretensions  as  his 
lawfrilwife." 

Another  deposition  of  this  witness  is  found  in  tho  record, 
taken  October  16, 1849 ;  but  as  it  does  not  differ  from  the  fore- 
going depositions  on  the  question  pf  bigamy,  it  is  not  furtiier 
noti^d. 
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ObjectioiiB  were  made  on  the  aigmneiit,  that  the  dSSaeaxt  de- 
poflittonfl  of  these  witnesaes  axe  contradictory  in  several  respects: 
bnt  we  have  not  found  them  to  be  so  in  any  material  degree. 
BCadame  Despau's,  so  far  as  they  relate  to  the  question  under 
examination,  axe  very  nearly  literal  copies  of  each  other;  and 
Madame  Caillavet's  axe  nearly  similar  to  each  other. 

Joseph  D.  D.  Bellechassei  in  his  deposition,  taken  in  1834, 
states: 

^  I  think  it  my  doty  now,  to  dedaxe,  what  I  know  to  be  a  £eu!t, 
that  said  Desgrange  was  condemned  for  bigamy  in  marrying 
Miss  Caxriere  (sulMequentlv  the  mother  of  M^fra,)  several  years 
prior  to  the  birth  of  said  Mjnu  The  prosecution  and  condem- 
nation of  said  Desgrange  for  said  crime  of  bijgamy,  took  place 
at  New  Orleans  towarcb  the  close  of  the  Spanish  domination  in 
Lomsiana ;  his  first  and  lawful  wife,  whom  he  had  manied  pre- 
vious to  his  coming  to  Louisiana,  (as  it  was  proved,)  coming  to 
New  Oleans  in  pursuit  of  him.  When  said  Desgrange  prac- 
tised the  infamous  deception  of  marrying  Miss  Caxriere,  it  v^as 
the  current  opinion  in  New  Oleans,  that  he  was  a  bachelor,  or 
a  single  man.'' 

Madame  Bengueril,  in  her  deposition  taken  in  1836,  makes 
the  following  statement: 

^  Mi  Jerome  Desgrange  married  the  said  Zulime,  which  proved 
on  his  part  bigamy,  for,  after  his  marriage  with  the  said  Zulime, 
the  lawful  wi&  of  said  Desgrange,  whom  he  had  married  pre- 
vious to  his  marrying  the  said  Zulime,  came  to  New  Orleans, 
and  be  was  thrown  into  prison,  from  which  he  escaped,  and  fled 
from  Louisiana ;  this  was  in  the  year  1802  or  1803 ;  since  that 
period  I  have  never  seen  the  said  Dei^range,  and  do  nqt  beUeve 
that  be  ever  returned  to  Louisiana. 

"  The  said  lawful  wife  of  the  said  Desgrange  brought  with  her 
to  New  Orleans  proofs  of  ber  marriage  with  the  said  Desgrange. 
The  exposure,  at  that  time,  of  the  said  Desgrange's  bigamy  in 
marrying  the  said  Zulime,  was  notoriously  known  in  New  Or- 
leans. 

**  My  husband  and  myself  were  very  intimate  with  the  said 
Desgrange,  and  when  we  reproached  him  for  his  baseness  in  im- 
posing upon  the  said  Zulime,  he  endeavored  to  excuse  himself 
by  saying  that,  at  the  time  of  his  marrying  the  said  Zulime,  he 
had  abandoned  his  said  lawful  wife,  and  never  intended  to  see 
her  again." 

This  is  the  material  evidence  on  which  the  complainant  relies 
to  prove  Desgrange's  bigamy,  when  he  married  Zulime  N6e 
Carri^re.  What  other  evidence  we  may  incidentally  refer  to, 
will  be  stated  by  the  reporter. 

To  meet  and  rebut  this  evidence,  the  defendants  introduced 
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from  the  records  of  the  cathedral  church  of  the  dioceae,  to 
which  the  city  of  New  Orleans  belonged  at  that  period,  an  eccle* 
siastical  proceeding  against  Besgrange  for  bigamy;  and  which 
proceeding,  as  respondents  insist  is  the  same  to  which  com- 
plainant's witnesses  refer.  The  following  are  the  material  parts 
of  that  proceeding: 

«  THE  YEAB  1803. 

"  T.  H.  T. 

«  No.  141. 

^'Criminal  proceedings  instituted  against  Geronimo  Des* 
grange  for  bigamy. 

<'  The  vicar-general  and  governor  of  the  bishoprick,  judge. 

"  Fratfco  Bermndez,  ffotary!^ 

**  Decree.  In  the  citv  of  New  Orleans,  the  4th  dav  of  Sep- 
tember, 1802,  Thomas  Hasset,  canonical  presbytary  oi  this  holy 
cathedral  church,  provisor,  vicar-general,  and  governor  of  tte 
bishoprick  of  this  province : 

^  Says,  that  it  has  been  publicly  stated  in  this  citv,  that  Ge- 
ronimo Desgrange,  who  was  mairied  in  the  year  1794,  to  Maria 
Julia  Carridre,  was  at  that  time  married,  and  is  so  even  now, 
before  the  church,  to  Barbara  Jeanbelle,  who  has  just  arrived; 
and  also  that  the  said  Desgrange,  having  arrived  from  France 
a  few  months  since,  he  caused  another  woman  to  come  here, 
whose  name  wiU  be  obtained.     It  is  reported  in  all  the  city, 

Eublidy  and  notoriously,  that  the  said  Geronimo  Desgrange 
as  three  wives,  and  not  being  able  to  keep  secret  such  an  act, 
as  scandalous  as  it  is  opposed  to  the  precepts  of  our  holy 
mother  church,  his  excellency  has  ordered,  that. in  order  to  pro- 
ceed in  the  investigation,  and  to  the  corresponding  penalty,  tes- 
timony be  produced  to  substantiate  his  being  a  single  man, 
which  the  said  Desgrange  presented,  in  order  to  consummate 
.his  marriage  with  said  Uarriere;  that  all  persons  shall  appear 
who  can  give  any  information  in  this  matter,  and  dso  Desgrange, 
with  Celestin  Lavergne  and  Antonio  Frbinantin,  interpreters ; 
they,  the  interpreters,  first  accepting  the  nomination,  and  swear- 
ing to  act  as  such  faithfully.  And  also,  as  it  has  been  ascer- 
tained that  the  said  Desgrange  is  about  to  leave  with  the  last 
of  these  three  wives,  let  him  be  placed  in  the  public  prison,  du- 
ring these  proceedings,  with  the  aid  of  one  of  the  alcades;  this 
decree  serving  as  an  order,  which  his  excellency  has  approved, 
and  as  such  it  is  signed  by  me,  notary. 

"  Signed,  Thomas  Hassett,    Before  me, 

"  Fran'co  Bermudez." 

"  New  Orleans,  in  the  same  day  it  was  passed  to  the  Capitular 
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House)  and  audience  hall  of  Don  Fran'co  Caie^rgues,  alcade  of 
thift  city,  and  in  his  jurisdiction,  and  I  notified  to  his  worship 
the  preceding  decree,  and  of  which  I  have  taken  note. 

"  Signed,  Fran'co  Bermudez." 

«  New  Orleans^  Ath  September^  1802. 
^^  Let  the  request  of  the  governor  of  the  bishoprick  be  com- 
plied with.  Signed,  Fran'co  Caisergues.    Before  me, 

**  Signed,  Fran'co  Bermudez. 
"  In  New  Orleans  on  the  same  day,  I,  the  notary,  notified  Ce- 
lestin  Lavergne  of  his.  appointment  as  interpreter,  and  he  said 
that  he  accepted  it ;  and  swore  by  God  and  the  Cross,  that  he 
would  act  well  and  faithfully  in  the  premises,  and  he  herewith 
signs  his  name. 

«  Signed,  C'tino  Lavergne.     Fran'co  Bermudez. 
<^  On  the  same  day  I  notified  Antonio  Fromantin  of  his  ap- 
pointment as  interpreter,  who  accepted  of  it,  and  who  swore  by 
God  and  the  Cross,  that  he  would  act  well  and  faithfully  in  {he 
premises,  and  he  herewith  signs  his  name. 

"Signed,  Antonio  Fromantin.     Fran'co  Bermudez." 

Next  comes  the  church  record  filed  as  evidence  in  the  cause 
establishing  the  marriage  of  Desgrange  to  Maria  Julia  Nee 
Carriere,  which  need  not  be  further  stated. 

The  material  parts  of  the  subsequent  proceeding,  are  the 
following : 

"  Citation.  In  New  Orleans,  on  the  same  day,  I,  the  under- 
signed notary,  inquired  at  sxmdry  places  for  the  residence  of 
Dona  Barbara  Jeanbelle,  and  I  was  informed  she  lived  in  Mr. 
Bernard  Marignv's  house,  where  I  then  went,  and  there  gave 
notice  that,  on  Monday,  the  6th  instant,  at  seven  o'clock  in  the 
morning,  she  must  present  herdelf  before  the  tribunal^  as  per 
order  of  his  excellency. 

"  Signed,  Bermudez. 

"  On  the  same  day,  I  notified  the  minister  of  justice,  Jose 
Campos,  of  the  preceding  decree. 

"  Signed,  Bermudez." 

"  Testimony.  Testimony  of  Dona  Barbara  Jeanbelle.  In 
the  city  of  New  Orleans,  on  the  6th  of  September,  1802,  ap- 
peared before  Mr.  Thomas  Hassett,presbytary  canon  of  this  holy 
cathedral  church,  provisor,  vicar-general,  and  governor  of  the 
bishoprick  of  this  province  and  the  Floridas,  Dona  Barbara  Mar- 
garita Jeanbelle  de  Orsy,  who  was  sworn  to  tell  the  truth,  and 
the  following  questions  were  thcQ  propounded  to  her : 
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Ist  If  she  knows  Oeronimo  Desgrange ;  how  long,  and  where 
did  she  know  him  ? 

Answers :  That  she  has  known  him  forbii^feen  years,  and  that 
she  was  acquainted  with  him  in  New  York. 

2d.  Bdn^  asked  whether  it  is  true  that  she  was  manied  to 
the  aforesaid  Desgrange,  in  w)iat  place,  in  what  church,  how 
long  ago,  in  what  parish,  by  what  clergyman,  and  who  were  the 
witnesses  ? 

Answers:  No,  although  it  was  her  intention  to  many  the 
aforesaid  Desgrange;  but  as  the  latter  was  ffoing  away,  she 
changed  her  mind ;  nevertheless,  she  obtained  the  permission  of 
her  father  to  go  to  Philadelphia  for  that  purpose,  and  that  while 
there  Desgrange  begged  of  her  to  come  to  this  city  to  consum* 
mate  the  marriage,  to  which  she  did  not  consent;  this  took 
place  about  eleven  years  and  a  half  ago. 

Being  asked  whether  she  was  acquainted  with  Desgrange  in 
France,  after  the  period  above  stated,  and  if  she  has  ever  spoken 
to  him  on  the  subject? 

Answers:  That  last  year  she  saw  him  in  Bordeaux^  and  that 
-she  did  not  again  speak  to  him  of  the  marriage,  because  they 
were  both  of  tiiem  married. 

Being  asked  that,  if  she  says  she  is  married,  with  whom  is 
she  married,  how  long  since,  in  what  place,  by  what  clergyman, 
and  who  were  the  witnesses  ? 

Answers:  That  she  is  married  to  Don  JAan  Santiago  Bou- 
meylliat,  about  ten  years  ago,  in  the  city  of  Philadelphia,  by  a 
catholic  priest,  and  that  I\£r.  Bemardy  and  his  wife  were  wit- 
nesses. 

Being  asked  if  she  has  any  document  to  prove  it? 

Answers:  That  she  has  no  document  to  prove  it 

Being  asked  if  she  has  not  heard'  it  said  that  Desgrange  is 
married  to  three  wives,  say  to  whom,  and  if  it  is  not  public  and 
notorious? 

Answers :  That  she  never  heard  any  thing  of  what  is  asked 
her  until  last  night,  when  she  was  told  that  it  was  said  she  was 
one  of  his  wives,  and  she  says  that  what  she  has  declared  is  the 
truth ;  and  the  testimony  having  been  read  to  her,  which  was 
interpreted  by  Don  Celestino  Lavergne,  and  Don  Antonio  Fro* 
mantin,  she  declared  it  was  what  she  had  said,  and  she  now 
ratifies  it;  that  she  is  thirty-four  years  old. 

^  Signed,  B.  M.  Zambell  De  Orsi,  Hasset, 

"  C'tino  Lavergne,  Antonio  Fromentin. 

**Before  me,  Fran'co  Bermudez.** 

"  Testimony  op  Maria  Yllab,  In  the  city  of  New  Orleans, 
on  the  same  day,  month,  and  year,  appeared  before  his  excel- 
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lenqy,  Maria  Yllar,  wl)0|  beinff  sworn  to  tell  thQ  tratbi  the  fdlow- 
ing  questions  were  propounded  to  her : 

Being  asked  whetiier  she  is  married  or  not,  how  long  it  is  since 
she  arrived  in  this  city,  and  with  what  object: 

Answers :  That  she  is  the  widow  of  Juan  Dupor,  alias  Poule, 
who  died  two  year»  ago,  to  whom  she  was  married  about 
years ;  that  she  has  never  had  any  other  husband,  neither  before 
nor  since ;  that  she  arrived  here  two  days  ago,  and  that  her  ob« 
ject  was  to  gain  a  livelihood,  having  been  informed  it  was  a  good 
country  for  seandstaresses. 

Being  asked  if  she  knows  Geronimo  Desgrange,  how  long, 
and  if  she  was  invited  or  told  by  him  to  come  to  this  city,  and 
with  what  object; 

Answers:  That  she  knew  Geronimo  Desgrange  in  France 
about  eight  months  ago,  and  it  was  he  who  tmd  her  to  come  to 
this  city,  where  she  could  gain  a  better  livelihood  than  in  her 
own  country. 

Being  asked  whether  she  was  promised  marriage  to  the  said 
Geronimo  Desgrange,  or  if  she  has  entereid  into  any  private 
contract  with  reference  to  matrimony,  or  any  other  contract  with 
him: 

Answers :  That  she  has  not  had  any  contract  of  the  kind 
with  the  said  Desgrange,  because  she  knew,  before  her  departure 
from  France,  that  he  was  married  in.  Louisiana ;  and  that  h^ 
coming  here  was  only  with  the  object  that  she  has  abeady 
stated. 

Being  asked  [if]  she  had  promised  the  said  Desgrange  to  ac- 
company him  in  the  voyage  he  is  going  to  make  to  France : 

Answers :  That  fpr  from  accompanying  Desgrange  during 
his  voyage,  she  thinks  of  remaining  in  the  house  of  Cornelius 
Ploy,  alias  Flamand,  to  whom  she  has  been  recommended  by 
the  said  Desgrange,  for  the  purpose  of  gaining  her  livelihood  by 
sewing,  as  the  said  Flamand  is  a  tailor  bv  trade. 

Being  asked  if  she  has  heard  it  publicly  said  that  Desgran^ 
has  been  married  to  two  women  before  or  since  her  arrival  in 
this  city. 

Answers :  That  before  her  arrival  she  had  heard  nothing  of 
the  matter ;  but  sdnce  she  has  been  here  she  has  heard  it  said 
publicly  that  Desgrange  has  been  married  three  times;  she 
swears  that  what  she  has  said  is  the  truth,  and  that  she  is 
twenty-five  years  old;  she  does  not  sign,  not  knowing  how  to 
write. 

^<  Signed,  Hasset,  Antonio  Fromentin,  C'tino  Lavergne. 

"  Before  me,  Franco.  Bermudez.'* 

((  Testimony  of  Maria  Julia  Cabrxsbb.    Then  appeared  be^ 


DECEMBER  TERM,  1851.  517 


QaineB  v.   Belf  et  al. 


fore  his  excellency  Maria  Julia  Carriere,  who,  through  the  inter- 
preters, was  duly  sworn  to  tell  the  truth,  and  the  following  ques^ 
tipns  were  propounded  to  her. 

Being  asked  whether  she  was  married  or  sin^e : 

Answers :  That  she  is  married  to  Geronimo  Desgrange,  since 
the  4th  of  December,  1794. 

Being  asked  whether  she  heard,  before  or  since  her  marriage, 
that  her  said  husband  was  married  to  another  woman : 

Answers :  That  about  a  year  since  she  heard  it  stated,  in  this 
city,  that  her  husband  was  married  in  the  north,  and,  in  conse- 
quence, she  wished  to  ascertain  whether  it  was  true  or  not,  and 
she  left  this  city  for  Philadelphia  and  New  York,  where  she  used 
every  exertion  to  ascertain  the  truth  of  the  report,  and  she  learned 
only  that  he  had  courted  a  woman,  whose  father  not  consenting 
to  the  match,  it  did  not  take  place,  and  she  married  another  man 
shortly  afterwards. 

Being  asked  whether  she  had  recently  heard  that  her  husband 
was  married  to  three  women,  if  she  believed  it,  or  does  believe 
it,  or  has  any  doubt  about  the  matter  which  renders  her  unquiet 
or  unhappy : 

Answers :  That  although  she  has  heard  so  in  public,  she  has 
not  believed  it,  and  the  report  has  caused  her  no  uneasiness,  as 
she  is  satisfied  that  it  is  not  true ;  she  also  swears  that  she  is 
twenty-two  years  old. 

Signed,  Marie  Zulime  Carriere  Desgrange,  Hasset,  his  mark, 
C'tino  Lavergne,  Antonio  Fromentin. 

Before  me,  Franco.  Bermudez.'^ 

"  Testimony  op  Geronimo  Desgrange.  In  the  city  of  New 
Orleans,  on  the  7th  day  of  September,  1802,  Thomas  Hasset, 
presbyter  canon  of  this  holy  cathedral  church,  provisor  vicar- 
general,  and  governor  of  this  bishoprick  of  this  province,  caused  to 
come  before  him  and  in  presence  of  the  interpreters,  Geronimo 
Desgrange,  who  was  duly  sworn  to  tell  the  truth,  replied  to  the 
following  interrogatories : 

Being  asked  whether  he  knows  Barbara  Tanbel  de  Orsi,  how 
long,  and  in  what  place : 

Answers  :  That  he  first  knew  her  in  New  York,  about  eleven 
years  ago,  and  afterwards  in  Philadelphia. 

Being  asked  that,  if  he  was  married  to  her,  to  state  in  what 
place,  before  what  clergyman,  how  long  ago,  and  who  were  the 
witnesses : 

Answers:  That  he  never  was  married  to  her,  although  he 
wished  to  do  so,  and  had  asked  the  consent  of  her  father,  but  he 
refused  it,  as  deponent  was  poor. 
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Being  asked  whether,  after  leaving  her  in  Philadelphia,  he  has 
known  her  in  any  other  place,  and  with  what  intentions : 

Answers:  That  he  has  seen  the  said  Dona  Barbara  in  Bor- 
deaux by  mere  accident ;  for  deponent  being  sick,  Mr.  Sou- 
meylatt,  her  husband,  was  sent  for,  and  after  he  got  well  the  said 
Soumeyllat  invited  him  to  dine  with  him  at  his  house,  where  he 
saw  her,  and  was  much  astonished ;  and  he  afterwards  continued 
visiting  the  house,  with  no  other  feeling  than  that  of  friendship, 
and  with  the  knowledge  of  her  husband. 

Being  asked  if  he  knows  Maria  Yllar,  to  state  how  long  he 
has  known  her,  in  what  place,  and  with  what  motives : 

Answers :  That  in  the  month  of  December,  of  last  year,  he 
knew  her  when  she  was  in  a  boarding-house  where  she  was  em- 
ployed as  a  servant,  in  Bordeaux,  where  the  respondent  lived. 

loeing  asked  if  he  made  any  arrangements  with  the  aforesaid 
to  accompany  him  to  this  city,  to  state  what  that  arrangement 
was,  and  what  object  she  had  in  coming  here  : 

Answers :  That  he  made  no  arrangement  nor  agreement  with 
the  aforesaid ;  and  the  reason  she  is  here  is,  that  having  asked 
him  whether  this  country  held  out  better  inducements  than  Bor- 
deaux, in  order  to  gain  a  livelihood  by  sewing,  he  advised  her  to 
come,  as  it  would  prove  more  advantageous  to  her. 

Being  asked  whether  his  intention  is  to  take  her  with  him  on 
the  voyage  he  intends  making,  and  if  he  has  asked  her  to  do 
so: 

Answers :  That  he  has  not  thought  of  it,  as  she  came  here  to 
gain  her  livelihood,  and  for  no  other  purpose. 

Being  asked  why  Maria  Julia  Carriere,  his  wife,  went  to  the 
north  la^t  year. 

Answers :  That  the  principal  reason  was,  that  a  report  had 
circulated  in  this  city  that  he  was  married  to  another  woman ; 
she  wished  to  ascertain  whether  it  was  true,  and  she  went 

Being  asked  if  he  has  ever  been  examined  by  any  ecclesiasti- 
cal judge  in  relation  to  this  affair : 

Answers:  No 

Being  asked  whether  it  is  true,  that  in  order  to  satisfy  his 
wife  and  the  public,  he  offered  to  bring  with  him  or  to  procure 
documents  tq  prove  his  innocence  in  uiis  matter,  and  that  if  he 
have  them,  to  show  them : 

Answers :  That  taking  it  for  granted  that  this  charge  would 
naturally  fall,  his  wife  being  satisfied  of  his  innocence,  and  no 
jud^  having  required  the  shewing  of  such  documents,  he  has 
used  no  exertions  to  obtain  them ;  and  that  he  is  forty-two  years 
old. 

Signed,  J.  Desgrange,  Hasset,  his  m^rk,  Antonio  Fromentiui 
C'tnio  Lavergne. 

Before  me,  Francisco  Bennudez." 
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^  Decree.  Not  being  able  to  prove  the  public  report,  which  is 
contained  in  the  original  decree  of  these  proceedings,  and'having^ 
no  more  proofs  for  the  present,  let  all  proceedings  be  suspended, 
with  power  to  prosecute  them  hereafter,  if  necessary,  and  let  the 
person  of  Oeronimo  Desgrange  be  set  at  liberty,  he  paying  the 
costs. 

Signed,  Thomas  Hasset 

Don  Thomas  Hasset,  presbyter  canon  of  this  holy  cathedral 
church,  vicar-general  and  governor  of  the  bishoprick  of  this  pro- 
vince of  Louisiana  and  the  two  Floridas,  has  approved  and 
signed  the  preceding  decree,  in  New  Orleans,  this  7th  Septem- 
ber, 1802. 

Signed,  Francisco  Bermudez. 

In  New  Orleans,  on  the  same  day,  notified  Geronimo  Des 
grange  of  the  preceding  decree,  and  visited  him  in  prison  foi 
that  purpose. 

Signed,  Bermudez. 

On  the  same  day,  notified  said  decree  to  Joseph  Puche,  the 
keeper  of  the  prison. 
Signed,  Bermudez." 

Bishop  Blanc  proves  that  the  records  of  the  catholic  bishop- 
rick of  Louisiana  are  in  his  charge ;  that  he  search^  for  the 
record  of  prosecution  against  Desgrange  for  bigamy,  and  found 
it;  that  it  is  a  complete  record  of  the  whole  proceeding;  and 
that,  Thomas  Hasset,  being  first  canon  of  the  diocese,  repre- 
sented the  bishop,  and  acted  as  vicar^general,  the  see  being 
vacant  at  that  time.  Isodore  A.  Quemper  also  proves  that  he 
is  the  official  keeper  of  the  records  of  the  cathedral  church  of 
St.  Louis,  at  New  Orleans,  and  the  paper  is  sin  exact  and  literal 
copy  of  the  original. 

The  signatures  of  Lavergne  and  Fromentin,  who  took  the 
depositions,  and  that  of  Bermudez,  the  notary,  are  proved  by 
witnesses  who  had  seen  them  ^\nrite ;  and  the  signature  of  Des 
grange  and  Zulime  were  proved  by  experts,  on  comparison  < 
hands  with  authentic  signatures  of  theirs.     Such  proof  is  a 
lowable  in  Louisiana,  according  to  the  civil  code  and  the  code 
of  practice ;  and  this  mode  of  proof  has  not  been  objected  to 
in  this  case. 

Respondents  also  introduced  the  following  evidence : 

On  the  26th  of  March,  1801,  Madame  Caillavet,  Madame 
Lasabe,  and  Madame  Despau  joined  in  s^  power  of  attorney, 
authorizing  Jerome  Desgrange,  their  brother  in  law,  to  proceed 
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to  Bordeaux,  in  France,  and  there  recover  any  estate  or  pro- 
perty belonging  to  them,  as  co-heiiessea  of  their  father  and 
mother. 

And,  at  the  same  time,  Desgrange  made  a  general  power  of 
attorney  to  his  wife,  Donna  Marie  Zolime,  to  act  for  him  in  all 
his  affairs  in  his  absence.  She  acted  under  the  power,  and  sold 
several  slaves,  and  did  other  acts,  which  appear  in  notarial 
records.  In  each  of  these  acts  she  styles  herself  ^'  the  legitimate 
wife  and  general  attorney  of  Don  Geronimo  Desgrange." 

In  July,  1801,  Desgrange  wrote  to  Clark  the  following 
letter: 

"  Bordeaux^  July^  1801. 

"My  dear  Sir  and  Friend, —  Although  uncertain  whether 
you  are  at  New  Orleans,  I  hasten  to  seize  the  opportunity  of 
the  sailing  of  the  Natchez  to  furnish  you  with  some  news.  I 
hope  my  letter  will  find  you  in  good  health.  When  one  has 
such  a  Mend  as  you,  we  cannot  ieel '  too  deep  an  interest  in 
him. 

"I  have  received  here  a  great  deal  of  politeness  from  Mr. 
John  Bernard,  merchant,  a  friend  of  Mr.  Chew,  who  is  doing  a 
very  great  business  now.  He  spoke  a  great  deal  of  Mr.  Chew  to 
me,  and  his  poUteness  to  him  while  at  Bordeaux.  He  was  in- 
troduced to  me  by  Mr.  Cox. 

<<  There  has  been  many  arrivals  of  American  vessels  in  this 
port  since  I  was  here  last.  Colonial  goods  are  selling  very  well. 
I  think  if  your  friend  from  Philadelphia  were  to  make  a  visit 
here  he  could  make  a  profitable  speculation  on  his  return  voy- 
age. 

"  Do  me  the  kindness,  my  dear  sir,  to  write  to  me.  It  will 
afford  me  much  pleasure  to  near  from  you.  Several  American 
vessels  are  about  to  leave,  to  come  directly  here. 

"  Present  my  compliments  to  Mr.  Chew,  and  beg  him,  when- 
ever he  writes  to  Mr.  Bernard,  to  speak  of  me.  I  have  taken  the 
liberty  to  inclose  under  your  cover  a  package  for  my  wife,  which 
I  beg  you  to  remit  to  her.  Permit  me,  my  dear  finend  to  reite- 
rate my  acceptance  of  the  kind  offer  you  made  me  before  I  left, 
and  should  my  wife  find  herself  embarrassed  in  any  respect, 
you  will  truly  oblige  me  by  aiding  her  with  your  kind  advice. 
I  expect  to  leave  in  a  few  days,  to  join  my  family.  I  hope  to 
return  to  Bordeaux  in  two  or  three  monjhs,  to  terminate  my 
affairs  here,  and  to  make  preparations  to  meet  you.  I  have 
been  some  days  engaged  in  a  lawsuit,  for  the  purpose  of  re- 
covering an  estate  belonging  »to  my  wife's  family.  I  shall  place 
this  affair  in  Mr^  Chicou  St.  Brie's  care  during  my  absence.  I 
f^r  that  I  shall  have  to  expend  a  great  deal  in  this  affair.     I 
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have  charged  Mir.  Bernard  with  the  care  of  other  businefls. 
I  have  not  yet  heard  from  my  wife,  which  renders  me  very  un- 
easy as  to  going  to  Provence  before  I  hear  from  her.  It  is  said 
that  peace  will  be  declared  by  the  end  of  the  year ;  but  I  have 
my  fears  whether  we  shall  enjoy  that  happiness.  Hoping  to 
have  the  pleasure  of  hearing  from  you  soon, 

^  I  am,  most  truly,  your  firiend, 

^  Desobangb. 
<<  Write  me  to  the  care  of  Mr.  Jean  Bernard,  merchant,  at 
Chartron,  Bordeaux." 

The  respondents  introduced  the  deposition  of  Daniel  W. 
Coxe,  of  Philadelphia.  He  had  been  the  partner  in  trade  of 
Daniel  Clark,  in  their  New  Orleans  house,  from  the  time  Clark 
set  out  as  a  commission  and  shipoing  merchant,  They  were 
nearly  of  the  same  age ;  both  proud,  intelligent,  and  ambitious 
of  success ;  equals  in  rank,  and  intimate  in  their  social  relations, 
as  a  common  interest  and  constant  intercourse  could  make 
them.  This  abundantly  appears  by  their  correspondence,  intra* 
duced  in  the  record  before  us.  Coxe  states  that,  in  180@,  Ma- 
dame Desgrane^e  presented  herself  to  him  in  Philadelphia,  with 
a  confidential  Tetter  of  introduction  to  him  from  Daniel  Clark, 
which  stated  that  the  bearer  was  pregnant,  and  would  soon  be 
delivered  of  a  child ;  and  that  he,  Clark,  was  the  father  of  it ; 
and  the  letter  requested  Coxe  to  put  her  under  the  care  of  a 
respectable  physician,  and  to  furnish  her  with  money  during  her 
confinement  and  stay  in  Philadelphia.  That  Coxe,  accordingly, 
employed  the  late  Doctor  William  Shippen  to  attend  her  at 
her  accouchment  That  he,  Coxe,  proctured  a  nurse  for  her; 
and  removed  the  child,  on  the  day  of  its  birth,  to  the  residence 
of  the  nurse ;  that  this  child  was  Caroline  Barnes,  who,  before 
her  marriage,  always  went  by  the  name  of  Caroline  Clark.  The 
first  nurse  was  Mrs.  Stevens ;  afterwards,  the  ehild  was  placed^ 
at  Clark's  request,  with  Mr.  and  Mrs^  James  Alexander,  of  Tren- 
ton, New  Jersey,  and  continued  there  until  1814  or  1816.  After 
this,  (^her  father  being  dead,)  she  was  placed  at  Mrs.  Baisley's 
school  in  Philadelphia.  She  remained  with  Mrs.  Baisley  seve- 
ral  years,  and  acted  during  part  of  the  time  as  a  teacher,  and, 
Coxe  thinks,  continued  there  until  she  was  married^  She  wv 
under  Coxe's  supervision  all  the  time,  from  her  birth  until  her 
meurriage ;  and  was  supported  at  the  expense  of  Clark  until  his 
death.  She  was  at  all  times,  during  his  life,  recognized  by  Clark 
as  his  child,  and  caressed  as  such  when  he  was  at  Philadel- 
phia. 

Coxe  further  states  that  Madame  Desgrange  lefk  Philadelphia 
for  New  Orleans  as  soon  as  it  was  prudent  for  her  to  travel, 
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after  her  confinement;'  and  that  this  happened,  he  thinks,  in 
April  of  1802 :  he  says  in  another  deposition  that  it  was  some 
time  in  1802.  Coxe  was  three  times  examined.  Dates  of  let- 
ters from  Clark  to  Coxe,  and  other  evidence,  show  that  the 
child  was  born  as  late  as  July,  1802 :  to  wit,  Clark  reached  Phi- 
ladelphia about  the  27th  of  July,  1802,  as  from  his  letter  to 
Coxe  appears ;  he  hurried  his  business  at  Philadelphia  and  went 
to  New  York,  where  he  wrote  to  Coxe,  Aug.  13,  1802,  that  he 
would  sail  for  Europe  on  the  next  Tuesday ;  and  he  did  sail, 
itnd  returned  early  in  1803  to  New  Orleans,  and  was  not  at 
Philadelphia  in  1803.  Madame  Despau  and  Coxe  both  prove 
that  Clark  was  on  his  way  to  Europe,  when  Madame  Desgrange 
and  Madame  Despau  met  him.  Coxe  deposes  that  the  chud 
had  been  lately  bom  when  Clark  reached  Philadelphia,  and, 
when  he  went  to  New  York  the  two  women  very  shortly  after 
left  for  New  Orleans, —  that  is  to  say,  so  soon  as  Madame  Des- 
grange was  able  to  travel. 

A  record  of  a  suit  brought  by  Zulime  C.  Desgrange  against 
her  husband,  Jerome  Desgrange,  in  November,  1806,  for  alimony, 
was  also  introduced  by  respondents.  It  will  be  further  noticed 
hereafter. 

This  is  substantially  the  evidence  on  both  sides,  on  wnich  the 
question  depends,  whether  Desgrange  was,  or  was  not,  guilty  of 
bigamy  in  martying  Maria  Julia  Nee  Carriere,  in  1794. 

Objections  are  taken  to  several  portions  of  this  evidence ;  and 
especially  as  respects  the  record  oi  the  suit  against  Desgrange 
for  bigamy  in  the  ecclesiastical  court 

First,  it  is  objected  that  the  record  is  not  duly  proved,  the 
signatures  of  the  witnesses  not  being  established  as  having  been 
signed  to  their  depositions. 

The  answer  to  this  objection  rests  on  well-settled  principles. 
All  that  is  squired  in  cases  of  this  kind,  is  to  produce  a  sworn 
copy  of  the  record,  the  witnesses  also  proving  that  it  was  taken 
at  the  proper  office,  and  produced  by  the  lawful  keeper  of  the 
records.  In  Phillips  on  Ev.  by  Cowen  (vol.  1,  432,  vol.  2, 133, 
134)  will  be  found  the  cases  in  support  of  this  mode  of  proof. 

Here  the  official  keeper  of  the  records  and  the  bishop  of  the 
diocese,  under  whose  charge  they  were,  produced  both  the  origi- 
nal and  the  copy ;  the  copy  was  filed  in  this  cause  bv  stipula- 
tion of  the  parties;  and  each  of  the  witnesses  proved  all  the  law 
requires  to  make  it  primd  facie  evidence. 

On  the  argument  at  the  bar,  and  especially  in  the  printed  one 
presented  to  us  as  coming  from  New  Orleans,  it  is  earnestly 
insisted  that  the  origin  of  this  record  is  recent,  and  that  it  had 
been  fabricated  for  the  purposes  of  this  cause.  We  do  not 
perceive  any  ground  for  entertaining  such  an  apprehension. 
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1st  The  complainant's  witnesses  refer  to  such  a  proceeding.  3d« 
The  record  of  it  was  searched  for  by  the  complainant,  and  not 
found ;  and  for  this  reason  its  substantial  contents,  as  it  was 
supposed,  were  proved  in  Patterson's  case.  3d.  The  signatures 
of  the  officers  of  the  court  are  proved  as  being  genuine.  4th. 
Bishop  Blanc  deposes  that  he  had  charge  of  the  records  of  the 
bishopric,  among  which  he  found  this  one. 

If  the  allegation  of  fraud  and  forgery  insisted  on  had  any 
foundation,  Bishop  Blanc  must  of  necessity  be  directly  involved 
in  that  charge ;  and,  furthermore,  of  swearing  to  that  which  he 
must  have  known  to  be  false.  This  assumption  is  not  only 
gratuitous,  but  the  witness  is  fully  supported  by  the  facts  above 
stated ;  and  the  further  fact^  that,  neither  in  his  cross-examina^ 
tion,  nor  by  any  Qther  evidence,  is  his  integrity  assailed  by  the 
complainant. 

The  next  objection  is,  that  the  record  decided  nothing,  there 
being  no  sentence  concluding  any  one;  and  if  there  had  been 
such  sentence,  it  would  be  of  no  value,  as  it  was  a  proceeding 
against  Desgrange,  to  which  neither  Clark  nor  Zuhme  was  a 
party,  and  therefore  the  record  was  incompetent  to  affect  the 
rights  of  those  claiming  under  them. 

The  competency  of  this  evidence  depends  on  other  consider- 
ations. 

For  the  purpose  of  establishing  the  bigamy  of  Desgrange,  the 
complainant  proved  by  her  witnesses  that  he  was  arrested  on  a 
charge  of  bigamy,  at  the  instance  of  his  first  wife ;  **  that  the 
said  lawful  wife  of  the  said  Desgrange  brought  with  her  to  New 
Orleans  proofs  of  her  marriage  with  said  Desgrange ; "  that  the 
first  wife  appeared  as  a  witness,  and  proved  the  bigamy;  that. 
Desgrange  had  confessed  it;  that  he  was  convicted  on  his  trial; 
and  that  he  was  imprisoned,  and  in  execution,  under  sentence 
of  the  court ;  that  this  occurred  in  1802  or  1803 ;  that  Desgrange 
escaped  from  prison  by  connivance  of  the  public  officers,  or 
some  of  the;n,  and  fled  the  country,  and  never  returned. 

On  this  evidence,  standing  unopposed  and  uncontradicted,  the 
complainant  had  a  decree  in  her  favor  in  the  Circuit  Court  at 
New  Orleans,  establishing  the  bigamy  of  Desgrange;  and  in 
this  court,  ih  the  case  of  Patterson  v.  Gaines,  decided  in  1848. 

For  the  purpose  of  letting  in  this  secondary  evidence,  the  com- 
plainant introduced  the  deposition  of  C.  W.  Dreschler,  made 
April  24, 1840,  which  is  as  follows : 

'*  That  at  the  request  of  General  Edmund  P.  Gaines,  I  have 
been  engaged  for  several  days,  assisted  by  a  gentleman  who  un- 
derstand the  Spanish  and  French  languages  well,  in  making 
vmr  extensive  and  most  dili£[ent  search  at  afi  offices,  Scc^  in  the 
different  parts  of  this  city,  wnete  records  aie  kept  and  could  be 
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looked  for,  for  the  purpose  of  obtaining  a  copy  of  a  prosecution 
against  one  Jerome  Desgrange,  convicted  for  the  crime  of  bigamy, 
in  the  year  1802  or  lS)3,  when  Louisiana  was  under  the  Spa^ 
nish  government,  and  Cassaacalvo,  the  governor,  by  whose  order 
the  said  Desgrange  was  arrested,  imprisoned,  &c.,  in  this  city ; 
but  that  I  have  not  been  able  to  find  the  Spanish  records  of  the 
aforesaid  criminal  proceedings,  because  almost  all  the  Spanish 
documents,  up  to  the  20th  December,  1803,  when  Governor 
Claiborne  issued  his  first  proclamation,  were  taken  away  by  the 
Spanish  authorities,  sent  to  Spain,  and  to  the  island  of  Cuba ; 
and  the  few  papers  left  in  this  city  are  in  a  loose  or  bad  condi- 
tion; as  also,  because  many  books  and  papers  having  been  de- 
stroyed by  fire,  and  lost  by  removing  them  on  account  of  fire, 
during  two  occurrences  of  that  kind. 

"  I  am  informed  that  Governor  Claiborne  made  several  inef- 
fectual applications  to  the.  Spanish  government  to  return  the 
papers  taken  away,  to  New  Orleans ;  that  persons  have  had  to 
go  to  Havana  for  documents,  titles  to  land,  &c." 

On  this,  and  other  proof  that  no  record  of  the  proceeding 
could  be  found,  parol  evidence  of  what  occurred  on  the  trid 
against  Desgrange  was  let  in,  and  the  bigamv  found  on  the 
secondary  evidence  in  Patterson's  case. 

Here  the  same  proof  that  the  record  of  the  proceedings  was 
lost,  was  introduced ;  and  what  took  place  on  that  trial  of  Des- 
grange was  again  proved  by  depositions,  which  were  filed  in  the 
Circuit  Court  before  the  record  of  Desgrange's  trial  was  filed  by 
the  respondents.  The  object  of  its  introduction  by  the  respond- 
ents was,  to  rebut,  contradict,  and  overthrow  the  evidence  of  the 
complainant's  witnesses,  by  showing, 

1st.  That  no  previous  wife  appeared  against  Desgrange  on 
his  prosecution. 

2d.  That  no  documents  cf  a  former  marriage  were  produced 
against  him. 

3d.  That  his  wife  Zulime  did  not  then  charge  him  with  being 
guilty  of  bigamy,  denied  all  belief  in  the  charge,  and  gave  her 
reasons  for  it ;  which  correspond  with  the  statement  made  by 
the  supposed  first  wife,  Barbara  Jeanbelle,  and  with  Desgrange's 
own  statement  made  on  oath. 

4th.  That  Desgrange  was  not  convicted,  but  discharged  by 
order  of  the  court. 

5th.  That  hp.  did  not  flee  the  country,  nor  had  any  occasion  to 
do  so.     And, 

6th.  That  so  far  firom  admitting  his  bigamy,  he  denied  it  on 
oath,  lawfully  administered;  thus  solemnly  declaring  that  he 
never  had  been  married  previous  to  his  mairiaffe  with  said 
Zulime.  Whereas,  complainant's  witnesses  swear  he  made  such 
confesslpod* 
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The  complainant's  principal  witnessee  are  Madame  Despau 
and  Madame  Caillavet  Madame  Despau  swears  that  in  1802 
or  in  1803,  Madame  Desgrange  and  herself  went  to  New  York 
for  the  purpose  of  ascertaining  whether  Jerome  Desgrange  had 
been  previously  married,  where  Clark  overtook  them ;  that  no 
church  record  of  the  marriage  could  be  found  in  the  catholic 
chapel  at  New  York ;  but  hearing  that  Mr.  Qardette,  of  Phila- 
delphia, knew  something  of  the  matter,  -  they  went  there,  and 
Crardette  informed  them  that  he  was  present  at  the  first  mar- 
riage ;  and  that  Clark  and  Zulime  were  then  married  And 
that  soon  afterwards,  they  received  a  letter  from  Madame  Cail- 
lavet, informing  them  that  Desgrange's  first  wife  had  come  to 
New  Orleans,  and  they  immediately  returned  there;  where  Des- 
granffc  was  prosecuted  by  his  first  wife,  convicted  and  impri- 
soned ;  and  that  he  fled  the  country,  and  never  returned  to  it 

Madame  Caillavet  says  Desgrange  and  Barbara  JeanbeDe 
came  together,  or  that  JeanbeUe  came  immediately  after  him ; 
and  that  she  immediately  wrote  to  her  sisters  to  return. 

It  appears  that  in  the  spring  of  1801,  Desgrange  went  to 
Prance,  to  recover  property  coming  by  succession  to  his  wife 
Zulime,  and  her  sisters,  from  their  parents,  and  lying  at  Bor- 
deaux, or  in  that  neighborhood ;  and  that  he  had  not  returned 
when  Zulime  and  Madame  Despau  left  New  Orleans  for  New 
York. 

The  ecclesiastical  record  states  that  he  had  been  at  home 
about  two  months  before  he  was  arrested ;  which  was  Septem- 
ber 4, 1802.  He  was  therefore  absent  from  his  wife  Zulime 
about  fifteen  months. 

Daniel  W.  Coxe  proves,  that  Madame  Desgrange  brought  him 
a  letter  of  introduction  from  Clark,  stating,  that  she  was  then 
far  gone  in  pregnancy,  and  requesting  Coxe's  attention  to  her 
wants ;  that  he  furnished  a  house  and  money,  and  employed  a 
nurse,  and  Dr.  Shippen  to  attend  her  accouchement ;  that  Clark's 
letter  stated  the  child  was  his;  and  we  must  assume  that  the 
mother  by  delivering  the  letter,  impliedly  admitted  the  fact 
She  was  delivered ;  and  Coxe  had  the  child,  on  the  same  day, 
put  with  Mrs.  Stevens  to  nurse.  All  this  time,  Madame 
Despau  was  with  Madame  Desgrange.  Coxe  superintended 
the  child's  nurture  and  education,  in  and  near  to  Philadelphia, . 
until  Clark's  death  in  1813,  and  after\vards.  This  was  Caroline,' 
who  when  grown  up  married  Dr.  Barnes ;  and  who  these  wit- 
nesses swear  without  hesitation  was  the  child  of  Desgrange ; 
and  who,  Madame  Despau  swears,  was  born  in  1801.  Nor  does 
either  witness  intimate  that  she  was  born  in  Philadelphia ;  or 
that  their  sister  went  there  to  conceal  her  adultery,  and  hide  its 
ofispring. 
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They  left  Philadelphia  for  New  Orleans^  as  soon  as  Madame 
Desgrange  was  able  to  travel ;  and  reported  to  the  deluded  hus- 
band on  their  return,  that  they  had  been  north,  seeking  proof 
against  him  for  bigamy,  but  had  found  none.  This  is  the  sub- 
stance of  what  Desfi;Tange  himself  stated  on  his  examination  in 
the  criminal  proceecung  as  derived  from  others.  Zulime  swore 
on  the  trial,  that  she  had  heard  the  report  of  Desgrange  having 
another  wife  about  a  year  before ;  that  is,  about  the  firat  of  Sep- 
tember, 1801.    Then,  Desgrange  was  in  France. 

It  is  true  beyond  question  that  these  witnesses  did  know  that 
their  sister  Desgrange  went  north  to  hide  her  adultery;  that  she 
did  delude  her  absent  husband,  that  she  did  impose  on  him 
the  mendacious  tale  that  her  sole  business  north  was  to  clear 
up  doubts  that  disturbed  her  mind,  about  his  having  another 
wife.  These  facts  they  carefully  conceal  in  their  depositions ;  and 
on  th^  contrary  swear  that  she  went  north  to  get  evidence  of  her 
husband's  bigamy  and  imposition  on  her. 

When  they  swore  positively  that  Caroline  was  the  child  of 
Desgp-anffe,  they  did  luiow  that  he  had  been  in  France,  and  his 
wife  in  New  Orleans,  and  they  had  not  seen  each  other  for  more 
than  a  year  before  the  child  was  b6m ;  and  Madame  Despau 
could  not  be  ignorant  that  Clark  claimed  it  as  his«  and  that  the 
mother  admitted  the  fact  to  Coxe. 

These  witnesses  swear  that  Zulime  had  separated  from  Des- 
firange  on  discovering  his  bigamy,  and  gone  to  her  own  family. 
That  this  occurred  before  the  family  arrangement  was  macle 
that  Clark  should  marry  her,  and  before  Aladame  Desgrange 
and  Madame  Despau  went  north,  to  ascertain  the  bigamy.  They 
also  swear  that  Zulime  returned  to  New  Orleans  about  the  time 
Desgrange  was  arrested  and  imprisoned  in  September,  180S, 
and  was  then  the  wife  of  Clark.  There  is  no  proof  in  this  re- 
cord tending  to  show  that  before  Despange  went  to  France  he 
was  suspected  of  bigamy,  nor  that  his  wife  had  separated  from 
him ;  but  there  is  evidence  to  the  contrary 

When  Desgrane;e  went  to  France  in  the  spring  of  1801,  he 
appointed  his  wife  attorney  in  fact  by  notarial  act,  with  full 
power  to  transact  all  his  business  in  his  absence.  Under  this 
power  she  acted  and  sold  his  property,  paid  debts,  &c.,  and  de- 
clared herself  his  lawful  wife  in  every  transaction. 

Desgrange  went  to  France  with  a  full  power  to  transact  buii- 
ness  for  his  wife  and  her  three  sisters,  in  which  the  latter  style 
liim  their  brother-in-law.  This  was  his  sole  business  in  France 
so  far  as  this  record  shows ;  and  when  there,  he  wrote  to  Clark, 
in  July,  1801,  to  assist  his,  Desgrange's  wife ;  expressing  his  sym- 
pathies, forwarding  a  package  for  her,  and  regretting  that  he  had 
not  heard  from  her.     He  also  expressed  the  sincerest  gratitude 
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for  Clark's  proffered  kindness  in  providing  for  and  aiding  Znlime 
in  his  absence.  From  these  facts  it  is  clear,  as  we  think,  that  at 
the  time  Desgrange  left  for  Europe,  he  and  his  wife  were  on  terms 
of  intercourse  and  ordinary  affection,  and  certainly  not  separat- 
ed ;  and  that  the  cause  of  their  separation  is  found  in  the  con- 
nection formed  by  Clark  and  Zulime  in  Desgrange's  absence. 

In  support  of  the  consistency  of  these  witnesses,  stress  is  laid 
on  the  fact  that  so  strong  was  the  rumor  of  Desgrange's  having 
two  other  wives  besides  Zulime,  that  he  was  arrested,  imprisoned, 
and  tried  on  the  rumor.  This  is  certainly  true ;  the  record  of 
his  prosecution  establishes  the  feet :  But  what  circumstances  are 
brought  forth  to  show  that  there  was  any  plausible  ground  for 
such  rumor  and  such  prosecution  ?  Desgrange  was  a  man  some- 
what advanced  in  life;  he  kept  an  humble  shop  for  selling 
liquors  and  confectiaoary ;  this  seems  to  have  been  nis  sole  busi- 
ness<«  His  wife  Zulime,  was  about  twenty-two  years  old,  and 
uncommonly  handsome.  He  seems  to  have  been  a  lone  man  in 
New  Orleans,  and  his  Mends  were  his  wife  and  her  relations. 
In  the  face  of  these  facts  it  is  assumed  that  he  brought  from 
France  with  him  an  additional  wife,  and  that  another  followed 
him ;  with  both  of  whom,  and  his  third  wife,  Zulime,  he  was 
confronted  before  the  authorities  of  the  church. 

The  early  times,  and  the  unintelligent  condition  of  much  of 
the  population  of  New  Orleans  at  that  dav,  must  account  for 
this  absurd  public  Opinion,  and  the  proceedings  founded  on  it. 

It  is  palpable  that  the  witnesses  Despau  and  Caillavet,  swear 
to  a  plausible  tale  of  fiction,  leaving  out  the  circumstances  of 
gross  reality.  These  originated,  beyond  question,  in  profligacy 
of  a  highly  dangerous  and  criminal  character;  that  of  a  vrijfo 
having  committed  adultery,  and  been  delivered  of  an  illegitimate 
child,  in  the  absence  of  her  husband;  not  only  on  his  lawful 
business,  but  on  her's,  and  at  her  instance. 

This  child,  with  the  knowledge  of  both  of  these  witnesses, 
and  certainly  with  the  aid  of  one  of  them,  if  not  both,  was 
concealed  in  a  foreign  country,  where  the  mother  went  and  was 
delivered ;  and  then  she  returned  home  to  New  Orleans  and  pre- 
sented herself  to  society  as  an  innocent  and  injured  woman,  and 
public  indignation  was  turned  on  her  husband  for  a  supposed 
crime  committed  against  her.  This  is  the  reality  these  witnesses 
conceal ;  roundly  swearing  that  they  knew  this  child  to  be  Des- 
grange's. 

They  also  swear  that  Clark  arranged  with  Zulime's  family 
before  he  went  to  Philadelphia,  and  h^  the  assent  of  her  family 
to  marry  her;  they  having  previously  discovered  Desgrange's 
bifi^my.  But,  according  to  their  account,  so  scrupulous  and 
delicate  was  this  injured  woman,  that  she  refused  to  many 
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Claxk  until  she  went  to  New  York  and  iheate  ascertained  for  her- 
self  the  fact^  that  Desgrange  had  another  wife :  that  Clark  soon 
followed  Madame  Desgrange  and  Madame  Despaui  as  previous- 
ly agreed  on ;  and  even  then,  Madame  Despar  swears,  when 
Oardette  had  informed  them  that  he  was  present,  cind  witnessed 
Desgrange's  first  naarriage,  her  sister's  sense  of  propriety  and 
delicacy  was  so  great,  that  earnest  persuasions  had  to  be  used 
by  Clark  to  overcome  her  scruples*  We  cannot  shut  our  eyes 
on  the  truth,  and  accord  our  belief  to  this  fiction. 

We  have  thus  far  spoken  of  the  witnesses  Despau  and  Cail- 
lavet  in  connection,  because  they  acted  in  concert  with  their 
sister  Desgrange  and  Clark,  in  secreting  their  intercourse,  and  in 
hiding  the  child  that  came  of  that  intercourse :  all  the  secrets 
involved  were  obviously  known  to  the  three  sisters,  whose  con- 
fidential relation  in  the  matter  could  hardly  have  been  more 
dose,  as^ppears  by  their  statements  throughout. 

Madame  Despau  is  further  discredited  by  Daniel  W.  Coxe's 
evidence.     She  swears  as  follows: 

^  Mr.  Clark  became  a  member  of  the  United  States  Congress 
in  eighteen  hundred  and  six.  While  he  was  in  Congress,  my 
sister  heard  that  he  was  courting  a  IVfiss  C,  of  Baltimore.  She 
was  distressed',  though  she  could  not  believe  the  report,  knowing 
herself  to  be  his  wife.  Still,  his  strange  conduct  in  deferring  to 
promulgate  his  marriage  with  her  had  alarmed  her,  and  she  and 
I  sailed  to  Philadelphia  to  get  the  proof  of  his  marriage  with 
my  sister.  We  could  find  no  record  of  the  marriage,  and  were 
told  that  the  priest  who  married  her  and  Mr.  Clark  was  gone  to 
Ireland.  My  sister  then  sent  for  Mr.  Daniel  W.  Coxe,  and  men- 
tioned to  him  the  nunor  above  stated.  He  answered  that  he 
knew  it  to  be  true  that  Mr.  Clark  was  engaged  to  the  lady  in 
question.  My  sister  replied  that  it  could  not  be  so^  He  then 
told  her  that  she  would  not  be  able  to  establish  her  marriage 
with  Mr.  Clark,  if  he  were  disposed  to  contest  it  He  advised 
her  to  take  the  advice  of  legal  counsel,  cmd  said  he  would  send 
one.  A  Mr;  Smith  came,  and,  after  teUing  my  sister  that  she 
could  not  legally  establish  her  marriage  with  Mr.  Clark,  pre- 
tended to  read  to  her  a  letter  in  English,  (a  language  then  un- 
known to  my  sister,)  from  Mr.  Clark  to  Mi,  Coxe,  stating  that 
he  was  about  to  mairy  Miss  C.  And  afterwards,  she  married 
Mr.  Gardette.'' 

The  following  is  Coxe's  account  of  the  interview : 

<'  I  also  think  it  proper  to  statcN  tliat  in  the  year  1808,  after  Ma- 
dame Desgrange  had  returned  to  Philadelphia  from  New  Or- 
leans, and  when  lodging  in  Walnut  street,  she  sent  for  me,  and 
during  a  private  interview  with  her,  at  Mrs.  Rowan's,  wh^re  she 
lodged,  she  stated  that  she  had  heard  Mr.  Clark  was  going  to  be 
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mairied  to  MisB  C,  of  Baltimore/ which,  she  said,  was  a  yiola- 
tion  of  his  promise  to  many  her,  and  added  that  she  now  con- 
sidered herself  at  liberty  to  connect  herself  in  marriage  with 
another  person ;  alluding,  doubtless,  to  Dr.  Gbrdette,  who,  at  the 
moment  of  this  disclosure,  entered  the  room,  when  after  a  few 
words  of  general  conversation  I  withdrew,  and  her  marriage  to 
Mr.  Gaidette  was  announced  a  few  days  after." 

These  contradictory  statements  raise  a  question  of  integrity 
between  the  witnesses.  If  they  were  equaUy  entitied  to  credit, 
still  Coxe's  statement  has  several  advantages.  First;  Madame 
Desgrange  disavowed  in  the  strongest  terms  that  she  was  the 
wife  of  Clark  by  marrying^  Gardette.  Secondly ;  so  important  a 
communication  as  Madame  Despau  declares  her  sister  made  to 
Mr.  Coxe;  so  ruinous  to  Clark's  matrimonial  prospects,  and  so 
deeply  disgraceful  to  him,  must  have  been  remembered  by  Coxe 
if  such  communication  had  been  made. 

Thirdly;  Madame  Despau  swears  that  she  and  her  sister  Des- 
grange went  to  Philadelphia  to  obtain  evidence  of  Clark's  mar- 
riage with  Zulime;  that  they  could  find  no  record  of  the 
marriage,  and  were  told  the  priest  who  performed  the  ceremony 
had  gone  to  Ireland.  What  occasion  could  there  be  for  further 
proof?  Madame  Despau  swears  that  Clark  had  proposed,  and 
lamily  arrangements  had  been  made  with  him  at  New  Orleans, 
to  marry  Zunme ;  that  these  proposals  were  niade  with  the  full 
knowledge  of  all  Zulime's  family;  that  Clark  follbwed  the  wit- 
ness and  Zulime  north  to  fulfil  tiie  engagement;  that  he  met 
them,  and  the  marriage  took  place ;  that  she,  Madame  Despau, 
was  present ;  that  Mr.  Dozier,  a  wealthy  planter  of  New  Orleans, 
and  an  Irish  gentieman  of  New  York,  were  also  present 

Zulime's  family  consisted  of  three  sisters  and  their  husbands. 
Madame  Cavaillet  swears  that  dlark  conversed  with  her  as  his 
sister-in-law,  and  admitted  the  marriage  openly  to  her.  Than 
this,  no  further  proof  of  it  could  be  reqmred,  if  true. 

The  next  evidence  bearing  on  the  question  of  Desgrange'» 
b^my  is  the  record  of  a  suit,  brought  by  Madame  Desgrange 
against  her  husband  in  1806,  for  alimony,  already  referred  to ; 
and  the  deposition  of  ZuHme  found  in  the  record  of  the  eccle- 
siastical proceeding,  taken  in  connection  with  the  first  named 
record.  In  her  deposition  Zulime  spoke  of  Desgrange  in  lan- 
guage admitting  of  no  doubt  that  she  then  recx)gnized  him  as 
her  husband ;  and  that  no  evidence  of  his  bigamy  existed  so  far 
as  she  knew  or  believed. 

The  deposition  is  objected  to  as  not  being  evidence  against 
the  complainant.  We  have  abready  declared  that  what  appear- 
ed of  record  in  the  proceeding  against  Desgrange,  was  compe^ 
tent  to  rebut  evidence  introduced  by  the  complainant  tending  to 
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show  what  occurred  on  fhe  prosecation ;  thiB  l)eing  in  effect  and 
feet  proof  of  what  the  record  contained.  The  deposition  is  now 
relied  on  as  evidence  in  itself,  tending  to  show  that  IJSesgrange 
was  Zulime's  lawful  husband,  according  to  her  own  confessions 
and  showing  at  the  time  she  deposed. 

The  competency  of  this^deposition,  taken  as  a  confession,  is 
objected  to,  on  tne  ground  that  her  signature  to  it  was  not 
legally  proved,  as  this  was  done  by  comparison  of  hands,  accord- 
ing to  the  statute  law  of  Louisiana.  The  steps  taken  in  the 
CScuit  Court  are  conclusive  of  the  objection. 

On  the  16th  of  January,  1850,  the  complainant's  counsel  gave 
notice  to  those  of  the  respondents,  that  on  Monday,  the  21st,  a 
motion  would  be  made  to  suppress  certain  pieces  of  evidence ; 
and  amon^  them  the  exhibit,  obtained  at  the  cathedral  church 
of  St  Louis,  known  as  the  ^  Ecdesiastieal  BeconL"  The  cause 
came  on  for  hearing  January  22d,  and  was  heard  on  that  and 
the  seventeen  succeeding  days;  but  no  motion  to  suppress^  evi- 
dence was  made ;  and  if  there  had  been,  this  exhibit  could  have 
been  proved  at  the  hearing,  by  Zulime  herself  if  no  one  else  had 
been  found  to  do  so ;  as  the  record  shows  that  complainant^s 
counsel  ad  nitted  tiiat  Zulime  was  within  the  jurisdiction  of  the 
court,  on  the  day  the  trial  commenced.  No  objection  having 
been  made  on  the  hearing  below  to  tlus  deposition,  none  can  be 
raised  here.  To  what  extent  it  can  be  used,  will  appear  from 
the  following  facts. 

By  an  amendment  to  her  bill,  July  2d,  1844,  the  complainant 
states: 

^  Your  oratrix  alleges  that  she  is  entitled  to  the  one  moiety  of 
the  estate,  of  which  the  said  Daniel  Clark  died  possessed  by 
reason  of  a  conveyance  thereof,  made  to  her  by  M.  Z.  Gkrdette, 
the  widow  of  the  said  Clark,  and  the  mother  of  your  oratrix,  on 
the  7th  day  of  May,  1836,  and  which  is  hereunto  annexed, 
marked  A.  B.,  and  prayed  to  be  taken  as  part  hereof;  and  the 
mother  of  your  oratrix  did  thereafter,  on  the  20th  June,  1844, 
further  convey  to  her  all  her  interest  in  said  estate,  as  appears 
by  her  act,  a  copy  of  which  is  herewith  exhibited,  marked  U.;  the 
whole  of  said  estate  having  been  acquired  during  the  coverture 
of  said  Clark  and  wife. 

The  evidence  corresponds  with  this  allegation,  and  on  it  the 
complainant  asks  to  have  a  decree  for  one  half  of  the  estate  of 
Damel  Clark,  as  derived  from  her  mother.  Madame  Pespau 
and  Madame  Caillavet  depose,  that  Clark  married  Zulime  shortly 
before  her  return  to  New  Orleans,  from  Philadelphia,  and  before 
the  trial  of  Desgmn^e  took  place,  and  when  she  must  have  been 
the  wife  of  Clark,  if  ever  she  was.  If  Zulime  was  now  before 
the  court  claiming  her  marital  interest  in  Clark's  estate,  her  de- 
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clarations  made  during  the  alleged  coverture  tending  to  show 
that  she  was  not  the  wife  of  Clark,  but  of  Desgrange,  would  be 
admissible  against  her,  and  if  so,  they  are  also  admissible  against 
any  one  who  asserts  jthe  same  title  derived  from  her,  after  these 
declarations  were  made.  Such  a  case  is  an  established  excep- 
tion to  the  rule  of  evidence,  excluding  declarations  of  third  per- 
sons not  parties  to  the  record.  A  declaration  emanating  from 
the  claimant  of  any  right  or  estate,  which  afterwards  comes  to 
the  parties  on  the  record  by  descent  or  purchase,  affecting  ad- 
versely the  estate  acquired,  ma^  be  given  in  evidence  against 
the  party  to  the  recoxd  who  claims  the  estate.  The  authorities 
are  numerous  to  this  effect,  and  will  be  found  in  1  Phillips,  on 
Ev.  301,  and  in  the  notes  by  Cowen,  265.  And  the  same  rule 
applies  to  the  record  of  the  suit  for  alimony.  That  record  would 
be  evidence  against  the  complainant's  mother  if  she  were  a 
party  to  this  suit ;  and  it  is  equally  evidence  against  the  com- 
plainant as  purchaser  or  donee  from  her  mother;  it  shows  the 
acts  and  conduct  of  the  mother,  on  the  question  bearing  on 
Desgrange's  bigamy. 

In  the  suit  of  1805,  the  petitioner  alleges  that  the  County 
Court  of  Orleans  has  jurisdiction  on  application  of  wives  against 
their  husbands,  to  grant  alimony  on  tne  husband  deserting  his 
wife  for  one  year,  and  in  cases  of  cruel  treatment ;  and  the  pe- 
titioner declares  that  her  husband,  Jerome  Desgrange,  had 
cruellv  treated  her ;  and  likewise,  that  she  had  been  deserted  by 
him  DTom  the  2d  day  of  September,  1802,  until  that  time ;  that 
he  had  returned  to  New  Orleans,  from  FVance,  in  the  previous 
month  of  October,  and  was  then  in  the  city ;  and  she  pmys, 
^'  that  said  Jerome  Desgrange,  your  petitioner's  husband,  be  con- 
demned to'  pay  her  a  sum  of  five  hundred  dollars  per  annum," 
&C.  Desgrange.  was  served  with  notice  December  6, 1805,  and 
final  judgment  entered  against  him,  as  prayed  for  by  his  wife, 
December  24, 1805. 

We  are  called  on  here  to  try  an  issue  on  facts,  as  a  jury  would 
be  bound  to  do,  and  find  on  them  the  issue  between  Clark's  de- 
visee and  executors,  and  the  purchasers  claiming  under  them,  on 
the  one  side ;  and  the  complainant  claiming  under  her  mother 
on  the  other,  whether  that  mother  was  the  lawful  widow  of 
Daniel  Clark  when  she  conveyed  to  the  coinplainant 

This  alleged  widow  swore. before  the  authorities  of  the  church 
in  September,  1802,  that  she  was  the  wife,  of  Desgrange,  and 
there  spoke  of  him  as  her  lawful  husband;  nothing  to  the  con- 
trary was  then  pretended.  The  presence  before  which  she  de- 
posed, and  the  solemn  manner  in  which  it  was  done,  give  addi- 
tional weight,  in  our  judgment,  to  what  she  so  deliberately  de- 
clared on  tiiat  occasion. 
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In  1805,  she  again  alleged  in  a  legal  proceeding,  deeply  affect- 
ing her  and  Desgrange,  that  she  was  his  lawful  wife,  and  that 
he  was  her  husband.  The  court  sanctioned  her  statement  by 
founding  its  judgment  on  it ;  and  as  a  wife,  she  recovered  the 
amount  claimed  as  alimony. 

With  the  full  knowledge  this  woman  had  of  all  the  circum- 
stances connected  with  the  charge  of  bigamy  against  Desgrange, 
our  judgment  is  convinced  that  she  steted  what  was  true,  and 
that  she  was  Desgrange's  lawful  wife  at  the  time  it  is  alleged 
she  married  Clark. 

The  claim,  therefore,  of  the  complainant,  derived  from  her 
mother,  must  be  rejected,  as  it  stands  condemned  by  the  state- 
ments and  acts  of  that  mother  herself. 

The  complicated  and  t;urious  circumstances  that  surrounded 
this  charge  of  bigamy  against  Desgrange  in  the  Patterson  case, 
and  which  were  then  so  difficult  to  deaf  with,  are  easily  enough 
understood  now.  A  clew  is  furnished  to  unravel  the  mystery, 
why  it  was,  that  an  humble  shopkeeper  should  be  of  sufficient 
consequence  to  excite  public  indignation,  be.  the  object  of  gene- 
ral and  gross  reproach,  and  for  his  name  afterwards  to  appear  in 
the  columns  of  the  only  newspaper  then  published  in  New  Or- 
leans, an  extract  from  which  the  complainant  has  given  in  evi- 
dence.  There  an  account  was  given  of  Desgrange's  alleged 
crime  of  bigamy,  and  the  enormity  of  his  conduct  in  marrying 
Zulime  Nee  Carriere,  whose  artless  innoe&nce  he  so  basely  im- 
posed upon.  The  mystery  is  explained  by  the*  fact  now  pre- 
sented, that  in  Desgrange's  absence  to  France,  his  wife  formed 
a  connection  with  Clark,  and  the  child  Caroline  came  of  that 
illicit  connection.  On  Desgrange's  return  home.  Madam  Cailla- 
vet  notified  her  sisters  to  return  in  haste,  as  Desgrange's  first 
wife  was  at  New  Orleans.  Mesdames  Despau  and  Desgrange 
forthwith  returned,  and  at  this  time  it  was  that  Desgrange  was 
so  fiercely  assailed  by  public  opinion,  and  very  soon  after  anest- 
ed  on  general  rumor  and  tried  for  bigamy.  The  reports,  to  which 
these  witnesses  swear,  obviously  originated  with,  and  were  relied 
on  by  Madame  Desgrange,  her  sisters  and  friends,  to  harass  and 
drive  Desgrange  from  the  country,  so  that  his  wife  might  indulge 
herself  in  the  society  of  Clark,  unincumbered  and  unanlioyed 
by  the  presence  of  an  humble  and  deserted  husband.  And  this 
was  in  fact  accomplished,  for  Desgrange  did  leave  the  country 
soon  after  he  was  tried  for  bigamy,  and  Clark  did  set  up  Des- 
grange's wife  in  a  handsome  establishment,  where  their  inter- 
course was  unrestrained. 

In  1806,  when  Desgrange  again  came  to  New  Orleans,  his 
wife  immediately  sued  him  for  alimony,  as  above  stated; 
speedily  got  judgment  against  him  for  five  hundred  dollars  per 
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annum;  on  the  same  day,  issued  execution,  and  again  drove 
him  away. 

Beilechasse  and  Madame  Benguerel  swear  that  Desmnge 
married  Zulime,  and  that  be  was  afterwards  condemned  for  the 
crime  of  bigamy ;  his  first  and  lawful  wife  coming  in  pursuit 
of  him  to  Louisiana,  and  appearing  against  him,  and  producing 
th»'documents  of  her  marriage.  That  this  happened  in  1802 
or  1803,  and  that  Desgrange  fled.  Their  statements  are  sub- 
stantially the  same  in  this  respect. 

They  are  so  obviously  founded  on  common  report,  as  to  be  of 
no  value  in  themselves ;  certainly  no  decree  could  be  founded 
on  them.  But  when  contrasted  with  the  record  of  Desgrange's 
prosecution,  they  turn  out  to  be  entirely  contrary  to  the  truth ; 
as  no  first  wife  appeared  aeainst  Desgrange ;  no  documents  of 
a  former  marriage  were  produced;  and  no  conviction  took  place; 
nor  did  he  flee  from  the  country.  These  aged  persons  swore  as 
to  what  common  nmior  and  public  clamor  were  forty  years  be- 
fore, and  nothing  more. 

Madame  Benguerel  also  swears,  that  she  and  her  husband 
were  intimate  with  Desgrange,  and  when  they  reproached  him 
for  his  baseness  in  marrying  Zulime,  he  endeavored  to  excuse 
himself  by  saying  "  that,  at  the  time  of  his  marrying  said  Zu- 
lime, he  had  abandoned  his  said  lawful  wife,  and  never  intended 
to  see  her  again."  As  already  stated,  this  must  have  happened 
after  Desgrange  returned  from  France,  for  there  is  no  evidence 
that  before  he  went  there  any  such  report  existed.  Zulime  proved, 
on  the  prosecution  for  bigamy,  that  she  had  first  heard  the  report 
about  a  year  before  she  was  examined. 

We  deem  it  extremely  improbable,  that  a  man.  should  openly 
confess  to  the  Mends  of  Zulime,  who  reproached  him  with  hav- 
ing committed  a  foul  and  high  crime,  that  he  was  guilty ;  and 
this,  too,  on  the  eve  of  his  apprehension  and  examination,  on 
which  he  was  compelled  to  give  evidence  against  himself,  when 
he  swore  that  there  was  no  truth  whatever  in  the  charge,  and  in 
which  he  was  supported  by  this  supposed  first  wife,  who  wa« 
then  examined,  and  also  by  Zulime  herself. 

On  the  admissibility  of  Desgrange's  confession,  that  he  com* 
mitted  bigamy  when  he  married  Zulime,  the  question  arises 
whether  this  confession  (if  made)  could  be  given  in  evidence 
against  the  defendants  ?  They  do  not  claim  under  Desgrange ; 
he  was  not  interested  in  this  controversy  when  it  originated, 
and  was  competent  to  ^ve  evidence  in  this  cause  at  any  time, 
if  living,  to  prove,  or  disprove,  that  a  previous  mairiage  took 
place,  and  was  in  full  force,  when  he  married  Zulime.  Phillips, 
m  his  Treatise  on  Evidence,  (vol.  3,  287,  Cowen's  ed.)  lays 
down  the  rule  with  accuracy,  and  cites  the  authorities  in  its 
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support ;  which  rule  is,  that  ^  either  of  the  mairied  parties,  pro- 
vided they  are  not  interested  in  the  snit,  Will  be  competent  to 
prove  the  marriage ;  and  either  of  them  will  also  be  competent 
to  disprove  the  supposed  mairiafle;  and  they  may  give  evidence 
as  to  the  fact  whether  their  chim  was  bom  before  or  after  mar? 
riage.'* 

n  Desgrange  could  overthrow  his  marriage  with  Zulime  by 
confessions,  at  one  time,  so  he  could  ait  any  other  time ;  and  on 
this  assumption,  his  confession  of  a  previous  inairiage  could 
have  6een  admitted  at  any  time,  before  the  trial,  or  at  the  trial, 
when  he  stood  by,  and  might  be  examined  as  a  witness. 

The  great  basis .  of  human  society  throughout  the  civilized 
world  is  founded  cfti  marriages  and  legitimate  of&pring;  and  to 
hold  that  either  of  the  parties  could,  bv  a  mere  deaaration,  esta- 
blish the  fact  that  a  marriage  was  void,  would  be  an  alarming 
doctrine. 

This  admission  was  not  one  tending  to  establish  pedigree, 
where  hearsay  of  parents  and  others  is  admissible;  it  went  to 
the  spiecific  fact  of  bigamy ;  and,  according  to  the  lanmage  of 
the  Su^eme  Court  of  Louisiana,  in  Harmar  t;.  McLeland,  (16 
Louis.  Kep.  S8,)  '^  in  such  serious  ipatters,  the  law  requires  more 
than  the  simple  confession  of  one  of  the  parties  to  dissolve  for- 
eveir  the  bonds  of  matrimony  between  them.'^  That  wai^  a  case 
seeking  a  divorce  on  a  written  confession  of  the  husband,  who 
had  married  a  second  wife ;  but  the  principle  declared  in  that 
case,  and  the  one  governing  the  present,  is  the  same.  It  up- 
holds a  great  policy,  on  which  society  is  founded. 

The  letter  of  Desgrange  to  Clark,  of  July,  1801,  from  Bor- 
deaux, is  objected  to,  as  incompetent.  We  think  it  is  com- 
K':ent  to  prove  the  state  of  feeling,  affection,  and  sympathy  of 
sgrange  towards  his  wife,  when  he  wrote  the  letter;  and  also, 
the  date  is  evidence  to  prove  where  the  writer  was,  and  the  time 
when  he  wrote.  There  is  no  ground  to  suppose  that  the  letter 
was  written  collusively.  It  appears  to  have  been  ingenuous, 
and  honestly  intended.  The  doctrine,  whv  such  a  letter  is  ad- 
mitted, is  laid  down  accurately  in  1  PhiUips's  Ev.  by  Cowen, 
189, 190. 

In  addition  to  the  foregoing  evidence  to  prove  the  bigamy  of 
Desgrange,  a  certificate  in  the  Latin  language  wae  in^duced, 
on  part  of  the  complainant,  purporting  to  be  that  of  William  V. 
O'Brien,  dated  September  11, 1806,  declar?n^  that  he  had,  (July 
6, 1790,)  as  pastor  of  St  Peter's  church,  m  the  dty  of  New 
York,  married,  in  that  church,  Jacobus  Desgrange,  to  Barbara 
Ms  Orsi. 

It  is  proved  that  this  priest  had  charge  of  St  Peter's  church 
in  1790,  and  in  1806 ;  that  the  certificate  was  in  his  handwrit- 
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ing,  and  in  due  and  ordinary  form ;  that  the  priest  died  abont 
1814,  then  still  being  in  charge  of  the  same  church ;  and  that  no 
record  of  the  marriage  was  found  in  the  records  of  the  church  in 
1849,  when  the  witnesses  deposed  to  the  handwriting  of  the 
priest  It  is  also  proved  that  this  certificate  was  found  among 
the  papers  of  Oardette,  who  married  the  complainant's  mother 
in  1808 ;  that  the  paper  was  found  after  the  suit  against  Patter- 
son was  decided,  ana  delivered  to  the  complainant  by  her  mo- 
ther. 

The  true  name  of  Desgrange  is  not  in  the  certificate.  It  waa 
Geronimo,  not  Jacobus.  Nor  was  the  woman's  name  given  so 
as  to  correspond  with  that  of  the  alleged  first  wife  of  Desmnm. 
Her  name  was  Barbara  Jeanbelle.  De  Orsi  is  an  afiix,  describ- 
ing a  place  to  which  the  party  belongs,  or  has  belonged.  The 
woman's  name  is  given  as  Barbara  M.  Orsi,  and  we  suppose  no 
catboUc  priest  thus  describes  a  person  he  has  marriea,  in  his 
marriage  register.  No  identity  of  person  is  proved.  No  coha* 
bitation  as  man  and  wife,  between  Desgrange  and  Barbara'Jean- 
belle,  is  proved. 

But  waiving  all  thtese  objections,  and  still  we  think  this  certi- 
ficate mere  hearsay  evidence,  and  that  of  a  very  dangerous 
character,  and  this  for  several  reasons.  It  was  given  sixteen 
j^ears  after  the  marriage  purports  to  have  taken  place,  and  might 
just  as  well  have  been  given,  had  the  priest  been  alive,  forty 
years  after  the  marriage,  and  on  the  eve  of  the  trial.  . 

In  England,  by  the  statute  law,  copies  from  parish  rasters 
are  received  to  prove  marriages ;  but  the  paper  produced  most 
be  a  sworn  copy  of  the  parish  re^ster,  ana  not  a  certificate  of 
the  officiating  dergyman ;  nor  will  a  copy  of  a  foreign  register 
be  received  in  evidence,  on  proof  that  it  is  a  true  copy. 

If  it  were  allowable  in  this  country  to  give  such  certificate  in 
evidence,  where  every  clergyman  of  all  denominations  can  per^ 
form  the  ceremony  of  marriage,  and  where  it  is  performed  by 
justices  of  the  peace  in  many  of  the  States,  it  would  open  a  door 
to  frauds  that  could  not. be  guarded  against. 

And  then  again,  certificates  of  marriage  might  be  produced 
by  those  coming  to  this  country  from  Europe :  For  no  reason 
exists  why  a  priest  in  any  part  of  the  world  should  not  have  ac- 
corded to  his  certificate  all  the  credence  that  ought  to  be  given 
to  the  one  here  produced,  as  Louisiana  and  New  York  were 
foreign  to  each  other  in  1790. 

The  respondents  introduced  the  copy  of  a  mutilated  record,  to 
which  objection  was  made  on  behalf  of  complainant,  but  which 
comes  up  in  this  record,  and  is  now  relied  on,  for  the  complainant, 
to  prove  the  bigamy  of  Desgrange.  It  purports  to  be  a  suit  of 
Zulime  Cairiere  against  Jerome  l)esgrange,  commenced  in  1806, 
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in  the  fonner  County  Court  of  Orleans.  A  curator  was  appoint^ 
ed  for  Desgrange,  who  was  absent ;  and  the  curator,  EUervi  was 
summonedto  answer  the  petition ;  but  no  petition  is  produced. 
Ellery  demurred,  and  stated,  as  cause  of  demurrer,  that  the  Coun- 
ty Court  had  no  jurisdiction  of  cases  of  divorce,  nor  the  court 
power  to  pronounce  therein ;  and  that  the  damages,  prayed  for 
m  said  petition,  cannot  be  inquired  into  or  assessed  until  after 
jud£;ment  of  the  court  touching  the  validity  of  the  maniage 
shall  be  first  declared ;  and  he  therefore  demurred.  The  demur- 
rer was  joined.     Afterwards  the  curator  filed  the  general  issue. 

All  we  find  further,  is  a  copy  of  the  docket  entries  wjiich  the 
clerk  was  bound  to  keep  by  the  act  of  April  10, 1805,  sec.  11, 
for  the  inspection  of  the  public.  The  docket  entry  is  as  follows : 
"  Petition  filed  June  24, 1806.  Debt  or  dai*iages  $100.  Plea 
filed  Julv  1, 1806.  Answer  filed  July  24,  1806.  Set  for  trial 
24  July.'*  The  witnesses  are  stated  and  the  costs  given ;  and 
then  foUoi^s :  '^  Judgment  for  plaintiff,  damages  $100,  July  24, 
1806." 

This  proceeding  is  relied  on  as  in  itself  establishing  the  fact, 
that  the  marriage  between  Jerome  Desgrange  and  Marie  Julia 
Nee  Carriere,  was  thereby  declared  null. 

To  give  the  record  this  effect,  it  must  appear  that  the  plaintiff 
did  set  out  in  her  petition  the  fact  that  said  marriage  was  null 
by  reason  of  the  bigamy  of  Desgrange,  and  that  she  prayed  to 
have  its  nullity  adjudged  by  a  judicial  decree,  and  that  such  de- 
cree was  made  on  the  issue.  Nothing  of  the  kind  appears  here. 
We  have  no  evidence  what  the  cause  of  action  was,  nor  can 
any  inference  be  drawn  from  the  memoranda  made  by  the  clerk 
that  the  suit  was  to  establish  the  bigamy.  All  that  appears 
fi'om  these  memoranda  is,  that  debt  or  damages  to  the  amount 
of  $100  was  claimed  by  the  plaintiff,  and  that  $100  in  damages 
was  recovered.  Nor  does  the  demurrer  contradict  this  assump- 
tion. This  mutilated  record,  therefore,  proves  nothing  in  this 
cause. 

In  regard  to  this  record,  the  answer  of  Beverly  Chew  and 
Richard  Relf  avers,  "  that  on  or  about  the  24th  of  June,  1806, 
the  aforesaid  Zulime  Nee  Carriere,  wife  of  the  said  Jerorhe  Des- 
grange, did  present  another  petition  to  the  competent  judicial 
tribunal  of  the  city  of  New  Orleans,  therein  representing  herself 
as  the  lawful  wife  of,  and  having  intermarried  with  the  said  Jerome 
Desgrange,  and  praying  for  a  divorce  and  a  dissolution  of  the 
bon(U  of  matrimony  existing  between  her  and  the  said  Jerome 
Desgrange*,  and  which  was  subsequently  decreed :  to  wit,  sub- 
sequent to  the  birth  of  said  Myra."  If  it  was  true,  that  as  law- 
ful wife,  Zulime  Nee  Carriere  sued,  aiid  did  admit  by  this  pro- 
ceeding that  she  was  the  lawful  wife  of  Desgrange;  yet  it  could 
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only  affect  the  interest  the  complainant  sets  up  under  her  mo- 
ther. But  as  the  record  does  not  show  what  Ihe  cause  of 
action  was,  it  is  of  no  value  for  either  side. 

On  thr  20th  January,  1849,  Gaines  and  wife  filed  their  sup-* 
plemc  .tal  bill  against  all  of  the  defendants,  and  among  other 
matters  set  forth  the  decree  made  in  their  behalf  by  thb  court,  in 
the  case  of  C.  Patterson  i;.  Qaines  and  wife,  at  December  term, 
1847 ;  and  complainants  set  up  that  decree  as  having  adjudged 
and  decided  against  all  the  defendants  to  this  suit,  that  IM^ra 
Clark  Gaines  was  the  legitimate  child  and  forced  heiress  of 
Daniel  Clark,  and  that  she  was  legally  and  equitably  entitled  to 
receive  of  Belf  and  Chew,  and  all  persons  holding  under  them, 
all  and  singular  the  estates  and  property  claimed  by  the  original 
bill ;  and  that  although  neitlier  of  them  were  nominal ')>arties  to 
said  decree,  yet  each  of  them  is  bound  and  concluded  thereby ; 
they  and  each  of  them  holding  the  same  relation  to  your  oratrix 
as  the  said  Charles  Patterson  did,  and  they  and  each  of  them 
having  joined  in  the  interrogatories  propounded  to  the  witnesses 
upon  whose  testimony  said  decree  was  rendered,  and  propounded 
cross-interrogatories  to  said  witnesses* 

The  defendants  admit  that  such  a  decree  was  rendered,  but 
deny  that  it  is  conclusive  on  them,  or  that  it  ought  to  affect  their 
right ;  and  that  if  the  decree  could  do  so,  yet  it  ought  not  to 
have  this  effect  in  the  present  instance,  because  they  aver  and 
set  forth  and  plead  the  same  as  a  matter  of  defence ;  that  said 
decree  was  brought  about,  and  procured  by  imposition,  combi- 
nation, and  fraud,  between  said  complainants  and  Charles  Pat- 
terson, and  that  therefore,  it  should  not  be  regarded  in  a  court 
of  justice  for  any  purpose  whatever :  That  said  decree  was 
designed  as  no  honest  exposition  of  the  merits  of  the  case ;  bot 
was  brought  about,  allowed  and  consented  to,  for  the  purpose  o^ 
pleading  the  same  as  res  judicata  upon  points  in  litigation  not 
honestly  contested. 

Charles  Patterson  was  called  on  by  respondents  to  give  evi- 
dence on  their  behalf,  to  establish  the  fact,  that  his  suit  with 
Gaines  and  wife  was  not  honestly  defended  by  him ;  and  he 
was  required  by  interrogatories  to  depose  whether  he  had  lost 
any  thing  by  the  decree  against  him.  He  answered  that  he  caused 
the  proofs  irom  the  court  of  probate  in  New  Orleans  to  be  given 
in  evidence  in  the  cause ;  that  this  was  done  by  consent  of  Ge* 
neral  and  Mrs.  Gaines,  who  told  him  to  get  all  the  evidence  pos- 
sible, the  stronger  the  better ;  that  it  would  be  more  glorious  to 
have  it  as  strong  as  possible. 

.  He  furthermore  deposed  that  General  Graines  and  his  wife 
gave  him  a  writing  under  their  hands  that  they  would  not  take 
any  property  from  him,  and  that  they  would  make  his  title 
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good.  He  alflo  stated  *that  Gteneral  and  Mrs.  Gteines  were  to 
pay  the  costs  if  the  suit  was  decided  against  him,  Patterson ; 
that  he  paid  most  of  them,  and  that  Greneral  and  Mrs.  Gralnes 
refunded  the  money  to'  him ;  that  he  also  paid  the  counsel  who 
appeared  for  him  at  Washington,  but  the  mcmey  was  refunded 
by  Gteneral  and  Mrs.  Gaines. 

He  further  stated  that  he  was  particularly  requested  by  Gleneral 
and  Mrs.  Gaines,  to.  use  his  best* exertions,  with  the  aid  of  the 
best  counsel  he  could  employ  to  make  every  defence  in  his 
power  to  the  suit,  and  of  which  it  was  susceptible,  and  that  he 
did  so. 

The  suit  was  for  Patterson's  residence  in  New  Orleans,  and 
he  admits  that  he  has  never  been  disturbed  in  his  possession, 
by  the  decree  against  him,  nor  does  he  expect  that  he  ever  will 
be. 

That  this  proceeding  on  the  part  of  Patterson  and  General 
and  Mrs.  Gaines  was  amicable,  and  that  no  earnest  litigation 
was  had  is  too  manifest  for  controversy.  They  agreed  to  go  to 
trial  at  once  on  the  depositions  found  m  the  probate  court;  and 
as  Patterson  was  to  lose  nothing  by  the  event,  he  was  of  course 
indifferent  as  to  what  evidence  might  be  introduced  on  the  hear- 
ing. 

It  also  appears  by  his  evidence  that  when  a  decree  was  ob- 
tained* in  th^  CSrcuit  Court  against  him,  his  name  was  used  to 
carry  up  an  appeal  to  this  comt ;  but  it  was  in  fact  brought  up 
by  General  ana  Mrs.  Gaines.  Patterson  employed  counsd  here, 
who  of  course  had  to  take  the  record  as  they  found  it,  and  make 
the  best  of  it  they  could ;  and  it  is  conceded  on  all  bands,  they 
did  so ;  and  made  the  best  exertions  for  Pattersoili  they  could  do 
on  the  record  brought  up  by  him,  as  they  supposed.  Neverthe^ 
less,  an  affirmance  of  the  decree  wa]^  had  in  this  court  It  could 
hardly  be  otiierwise  in  a  case  managed  as  this  was ;  ihe  object 
of  tiie  complainants  below,  being  to  obtain  a  favorable  opinion 
and  decree,  on  the  law  and  facts  of  a  case,  made  up  at  their 
own  disaetion. 

But  the.  cause  before  us  presents  an  aspect  altogether  differ- 
ent;  the  proceeding  against  Besgrange  before  the  vicar-general, 
introducea  here  bv  the  respondents,  from  the  archives  of  the 
cathedral  church  of  St  Louis,  at  New  Orleans,  is  in  our  opinion 
sufficient  initsdf  to  produce  a  different  decree  from  that  given 
in  Patterson's  case. 

That  record ;  ihh  power  of  attorney  from  Desgrange  to  his 
wife ;  and  the  one  from  his.  wife  and  her  sisters  to  him,  to  pursue 
and  recover  their  property  in  France ;  his  letter  to  Clark  of  July, 
1801 ;  the  proof  of  Ms  absence  from  his  wife  for  more  than  a 
year,  before  Caroline  was  bom;  the  record  of  the  suit  for  ali- 
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inony,  prosecuted  in  1805|  by  his  wife  against  Desgrange,  to- 
gether with  Daniel  W.  Ooze's  evidence,  as  it  now  stands,  forti- 
fied as  it  lis,  by  letters  showing  dates,  consistency,  and  aeciuacy, 
are  all  new ;  and  make  up  a  defence  altogether  ooudosiYe.* 

The  following  is  the  result  of  onr  con<£i8lons : 

Ist  That  the  complainant's  two  principal  witnesses,  Madame 
Despan  and  Madame  Caillavet,  are  not  worthy  of  credit 

2a.  That  the  depositions  of  Bellechasse  and  Madame  Ben- 
pinerel  obviously  state  hearsay  and  rumor,  and  are  worth  nothing, 
m  so  far  as  mere  hearsay  and  rumor  is  detailed  by  them. 

3d.  That  the  naked  confession  of  Desgranfi^e,  that  he  had  been 
guilty  of  bigamy,  made  to  Madame  Benguerele  and  her  husband, 
18  incompetent  evidence,  and  inadmissible  as  against  these  re- 
spondents ;  even  admitting  that  such  confession  had  been  made, 
as  stated  by  the  witness. 

4th.  That  the  certificate  of  William  V.  O'Brien  is  inadmissi- 
ble, and  must  be  disreffarded. 

dth.  That  the  record  of  the  suit  of  Zulime  Carridre' against 
Jerome  Desgrange,  prosecuted  in  1806  in  the  County  Court  of 
Orleans,  proves  nothihg,  and  is  incompetent 

6th.  That  the  decree  of  this  court  in  Charles  Patterson's  case 
does  not  affect  these  defendants  for  two  reasons :  Ist  Because 
they  were  no  parties  to  it;  and  2d.  Because  it  was  no  earnest 
controversy;  And 

7th.  That  the  record  of  Desgrange's  prosecution  for  bigamy, 
overthrows  the  feeble,  and  the  discredited  evidence,  introduced 
by  complainant  to  prove  the  bigamy  of  Desgrange,  by  marrying 
Marie  Julia  Nee  Carriere  in  1794 ;  and  establishes  the  fact  that 
Desgiange  was  her  lawful  husband,  in  1802  or  1803,  when  com* 
plainant  alleges  Daniel  Clark  married  her  mother;  and  that 
therefore,  complainant  is  not  the  lawful  heir  of  Daniel  Clark, 
and  can  inherit  nothing  from  him :  And  consequently  that  the 
complainant  can  take  no  interest  under  her  mother,  by  the  con- 
veyance set  forth  in  the  amended  bill,  she  not  being  the  widow 
of  Daniel  Clark. 

The  question  decided,  concludes  this  controversy ;  nor  shall 
we  go  further  into  it 

The  harshness  of  judicial  duty  requires  that  we  should  deal 
with  witnesses  and  evidences,  andf  with  men's  rights,  as  we  find 
them ;  and  it  is  done  so  here.  But  we  sincerely  regret  that  it 
could  not  be  satisfactorily  done,  without  making  ex])osurcs  that 
would  most  willingly  have  be^n  avoided. 

It  is  ordered  that  the  decree  of  the  Circuit  Court  be  atfirmed, 
and  ther  bill  dismiosed. 

No.  160  of  Myra  Clark  Gaines  v.  P.  D.  de  la  Croix,  Richard 
Self  and  Beverly  Chew ;  ahd  No.  151  of  the  same  complainant 
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V.  D.  R  Kermer,  J.  8.  -Minor,  Belf  Chew  et  aL,  depend  on  tiie 
same  facts  as  the  fbregoing  case.  In  these  also  the  decrees  be- 
low will  be  a£Bnned,  and  tike  bills  dismissed 

Mr.  Justice  WAYNE  and  Mr.  Justice  DANIEL  dissented 

Mr.  Justice  WAYNE  delivered  the  following  dissenting 
opinion. 

I  dissent  firom  the  judgment  just  given,  and  will  give  my  rea- 
sons for  doing  so  as  briefly  as  I  can.  But  it  will  necessaruv  oc- 
cupy some  time. 

I  believe  that  the  case  of  the  complainant  has  been  proved 
beyond  a  reasonable  doubt,  as  the  law  requires  it  to  be  done ;  I 
say,  as  the  law  requires  it  to  be  done,  without  meaning  to  imply 
any  doubt  of  the  fact,  but  that  the  fact  has  been  proved  9ccora- 
ing  to  those  rules  which  ecpenence  has  shown  to  be  necessary 
and  sufficient,  to  guard  conjugal  and  other-domestic  relations 
from  capnricious  and  unregulated  judgments.  Those  rules  are 
to  be  found  in  adjudicated  cases  of  our  own  and  of  the  English 
courts,  and  in  the  conclusions  of  the  civil  and  canon  law  ap- 
plicable to  cases  of  this  kind 

I  think  it  has  been  proved,  that  Myra  Clark  Gaines  is  the 
only  child  of  her  father,  Daniel  Clark,  bv  his  marriage  with  her 
mother,  Zulime  Carriire.  That  when  the  marriage  took  j>iaoe, 
j;he  parties  were  willing  to  contract,  able  to  contract,  and  that 
they  did  contract  marriage  in  Pennsylvania  according  to  the 
laws  of  that  State,  in  the  year  eighteen  hundred  and  t^o.  I 
also  think  that  there  was  nothing  then  or  now  in  the  laws  of 
Louisiana  wliich  lessens  in  any  way  the  validity  of  that  tnar- 
riage.  The  proofs  of  these  declarations,  shall  hereafter  be 
pointed  put,  with  the  law  in  support  of  them. 

My  first  object  is  to  state  the  evidence  relied  upon  by  the 
parties  to  this  suit,  and  in  what  way  it  should  have  been  ex- 
amined and  appreciated  by  this  court,  before  its  judgment  was 
given.  In  other  words  I  mean  to  say,  that  a  judgment  has 
been  given  against  the  complainant  upon  testimony  introduced 
into  the  recom  of  the  case  against  the  protest  of  her  counsel, 
wlach  is  altogether  inadmissible  under  the  rules  for  the  admis- 
sion of  testimony  in  courts  of  justice,  and  which  have  hitherto 
been  observed  and  enjoined  by  this  court  in  its  judgments. 
And  further,  that  admissions  and  averments  in  the  answer  of 
the  defendants  in  respect  to  certain  portions  of  testimony  offered 
b>  them^  have  been  overlooked,  by  which  the  complainant  has 
been  deprived  of  proofs,  which  time  out  of  mind  in  chancery 
have  been  conrideied  conclusive:  of  the  fact  affirmed  in  an  an- 
swer, whether  or  not  the  same  makes  against  a  defendant  or  for 
a  complainaut. 
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Secondly,  I  will  show  tiiat  all  of  the  testimony  of  a  doca- 
mentaiy  kind  introduced  by  the  defendants,  except  one  of  them, 
ought  not  to  have  been  received  by  this  court  as  evidence,  on 
account  of  some  of  them  not  being  properlv  authenticated  as 
records  of  a  judicial  character,  and  because  others  being  res  inter 
alios  acta^  tuiis  nee  prodest  nee  noceU  .  And  that  such  documents 
or  papers  for  the  causes  just  stated  have  always  been  rejected 
by  the  courts  of  common  law  and  by  courts  of  chancery,  and 
further  that  they  would  not  have  been  received  in  the  courts  of 
Louisiana  if  tiiis  case  had  been  in  one  of  its  tribunals. 

The  defendants  deny  the  marriage  between  the  complainant's 
father  and  mother ;  and  if  th^e  was  a  marriage,  they  contest 
its  validity  on  account  of  her  mother  having  then  another  hus- 
band alive.  It  is  admitted  that  a  marriage  had  been  solemnized 
between  her  and  Jerome  Desgrange,  but  the  complainant  shows 
by  competent  testimony  sufficient  to  establish  the  fact  that 
Desgrange  was  a  married  man,  with  a  wife  alive  when  he  mar- 
ried her  mother.  That  such  being  the  fact,  their  marriage  was 
void  ab  initio^  and  that  she  was  at  liberty  to  marry  with  another 
as  if  no  such  connection  had  ever  existed  between  Desgrange 
and  herself.  In  other  words,  that  such  a  connection,  Uiough 
entered  into  according  to  the  forms  of  marriage,  makes  no  im- 
pediment by  the  civil,  the  canon,  or  common  law,  in  the  wav 
of  a  second  marriage  by  the  party  imposed  upon.  The  defend- 
ants rejoin,  saying,  even  though  the  marriage  ^th  Desgrange 
was  void  on  account  of  his  bigamy,  that  she  could  not  contract 
marriage  again,  before  she  had  obtained  a  sentence  of  nullity  of 
her  marriage  with  Desgrange.  It  is  also  urged  by  the  defend- 
ants, if  there  was  a  marriage  between  the  father  and  mother  of 
the  complainant,  that  it  was  void  on  account  of  what  the  canon 
law  terms  its  clandestinity.  That  according  to  that  law,  as  it 
then  prevailed  in  Louisiana,  the  issue  of  such  a  marriage  was 
illegitimate  and  that  it  has  no  civil  effe'rt  to  give  rights  of  pro- 
perty or  inheritance  to  the  issue  of  such  a  marriage.  To  this 
the  complainant  replies  that  the  marriage  of  her  father  and 
mother  was  solemnized  in  the  State  of  Pennsylvania  according 
to  the  law  of  that  State.  That  the  lex  loci  contractus  give«  to 
the  issue  the  status  of  legitimacy  for  all  purposes  in  Louisiana 
and  elsewhere,  whether  the  issue  was  born  there  or  out  of  its 
jurisdiction ;  and  further,  that  marriages  which  have  been  clan- 
destinely solemnized,  that  is,  by  not  observing  the  solemnities 
of  the  cnurch,  though  they  arc  condemned  by  the  canon  law,  as 
it  existed  in  Louisiana,  are  not  made  void  — cap.  quod  notes,  tit^ 
queJUii  sunt  legis.  To  the  objection  that  there  had  not  been  a 
sentence  of  the  nuUity  of  the  marriage  with  Desgrange,  the  com- 
plainant answers,  that  when  a  marriage  by  the  canon  law  and 
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as  it  then  was  in  Louisiana,  is  ipsofado^  null  and  void,  that  no 
declaratory  sentence  of  nullity  is  absolutely  neoessar^i  though  it 
may  be  expedient  to  have  one,  to  reinstate  the  parties  in  their 
original  unconnected  condition.  That  this  is  especially  so, 
when  one  of  the  parties  at  the  time  of  mamage  had  been  pre- 
viously married  and  that  marriage  had  not  been  dissolved  by 
death  or  by  operation  of  law.  That  a  sentence  of  nullity  id 
only  absolutely  necessary  to  restore  the  ability  of  persons  to 
marry,  when  it  is  sought  to  have  a  marriage  declared  de  facto 
void  on  account  of  non-eomplianoe  with  me  law  directing  the 
mode  for  solemnizing  marriage,  or  when  one  of  the  parties  seeks 
a  dissolution  on  account  of  fear,  — such  as  the  fear  of  death  or 
imprisonment  having  been  used  to  compel  a  party  to  marry,— < 
or  where  the  marriage  is  voidable  for  incest  or  impotence,  or  if 
the  woman  is  fiimis  arcta^  for  which  an  ecclesiastical  court  will 
pronounce  it  null  and  void  in  the  lifetime  of  the  parties,  which 
when  done  restores  the  parties,  except  in  the  third  case  men- 
tioned, to  their  former  ability  to  contract  espousals  and  marriage 
with  others  as  if  they  had  not  been  in  that  connection  with  each 
other. 

The  defendants,  to  maintedn  their  denial  of  the  manriage  be- 
tween the  father  and  mother  of  the  complainant,  attempt  to  dis- 
credit her  witnesses  who  were  examined  to  prove  it  For  that 
purpose  they  examined  persons  as  to  the  character  of  the  wit- 
nesses. They  attempt  to  show  contradictions  in  the  testimony 
of  two  of  them  taken  at  different  times,  and  allege  concealment 
of  facts  which  it  is  said  they  were  bound  to  disclose  in  their  ex- 
amination; and  they  were  also  permitted  to  put  in  evidence 
certain  papers  relating  co  the  manriage  with  Desgrange,  and  i(» 
continuance  after  the  alleged  marriage  of  Zulime  with  Clark. 
Those  papers  are,  1st,  one  termed  an  ecclesiastical  prosecution 
of  Desgra'nge  for  bigamy  in  1802 ;  2d,  The  proceedings  of  a 
court  in  Louisiana  in  1d05  at  the  instance  of  Zulime  against 
Desgrange.  for  alimony ;  3d,  Another  for  a  like  purpose  at  the 
instance  of  Mr.  Davis,  to  whose  care  the  complainant  was  con- 
fided by  her  father  in  her  infancy,  in  w^hich  she  is  called  a  natu- 
ral child  of  her  father ;  4,  An  imperfect  record  of  a  suit  brought 
by  the  complainant's  mother  in  1806  in  her  maiden  name 
against  the  name  of  Desgrange,  for  a  divorce  or  a  sentence  of 
nullity  of  thoir  marriage,  in  which  there  was  a  judgment  against 
him,  or  in  her  favor. 

The  last  record  stands  in  this  suit  upon  a  different  footing 
from  the  ecclesiastical  proceedings,  inasmuch  as  it  is  properlv  au- 
thenticated to  make  it  evidence  as  a  judicial  record,  and  the 
other  is  not  so.  Also,  because  the  defendants  introduce  it  and 
declare  it  in  their  answers  to  be  a  petition  by  the  complainant's 
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mother,  Zulime  Nee  Carriere,  wife  of  the  said  Desgrange,  to  a 
competent  iudicial  tribunal  in  New  Orleans,  therein  representing 
herself  as  the  wife  of  Desgrange,  and  praying  for  a  divorce  and 
dissolution  of  the  bonds  of  matrimony  existing  between  her  and 
Desgrange,  which  was  subsequently  decreed,  after  the  birth  of 
the  complainant  And  they  further  aver  in  their  answers,  that, 
having  obtained  a  divorce  and  having  resumed  her  maiden 
name,  she  afterwards,  in  1808,  intermarried  with  one  James 
Gardette.  The  defendants  also  rely  upon  the  conduct  of  Clark 
and  Zulime,  before  and  after  it  is  said  they  vrpre  married,  to  dis- 
prove their  marriage,  and  to  establish  that  they  were  illicitly 
connected,  before  and  until  after  the  birth  of  the  complainant 
She  resists  this  by  proofs  which  will  hereafter  be  more  par- 
ticularly noticed,  and  further  urges  that  the  defendants  having 
atleffed  in  their  answers  a  divorce  between  Desgrange  and  her 
motner  by  a  competent  tribunal,  they  cannot  now  be  permitted 
to  disclaim  it,  for,  though  the  petition  in  that  case  has  not  been 
returned  with  the  rest  of  the  record,  on  account  of  its  loss,  that 
its  object  and  purpose  are  made  out  both  by  external  and  inter- 
nal proofs  in  what  remains,  as  the  law  requires  the  loss  of  the 
whole  or  of  a  part  of  a  judicial  record  to  be  supplied,  and  in 
that  way  it  is  shown  to  have  been  a  petition  for  a  sentence  of 
nullity  of  hej  marriage  with  Desgrange  on  account  of  its  ori- 
ginal invali^dityr 

Having  stated  the  positions  taken  by  the  parties  in  respect  to 
the  marriage  between  Clark  and  Zulime,  between  her  and  Des- 
grange, and  her  subsequent  connection  with  Ghirdette  without  a 
divorce  from  Clark,  when  he  had  abandoned  her,  and  the  legal 
points  raised  and  replied  to  by  both  parties,  I  will  now  proceed 
to  state  the  kind  of  testimony  upon  which  they  respectively 
rely,  the  use  which  has  been  made  of  it,  indicating  at  the  same 
time  what  I  believe  to  be  the  law  upon  each  point  of  the  com- 
plainant's caser,  and  also  upon  all  of  those  ma!ae  by  the  defend- 
ants. 

Ist  As  to  the  marriage,  between  the  father  and  mother  of 
Mrs.  Gaines :  It  is  proved  by  one  witness,  Madame  Despau,  her 
aunt,  who  was  present  at  the  marriage  when  it  took  place  in 
Philadelphia.  By  another  witness,  Madame  Caillavet,  also  her 
aunt,  who  swears  that  Clark  made  proposals  of  marriage  for 
Zulime  to  her  familyj  after  her  withdrawed  from  Desgrange, 
which  was  caused  by  her  having  heard  that  he  was  the  husband 
of  another  woman  then  alive.  She  also  swears  that  Clark, 
after  his  marriage  with  Zulime,  admitted  it  to  her,  and  that  so 
did  ZuUme.  They  also  rely  upon  Clark's  acknowledgment  of  his 
maniage  to  three  other  witnesses,  Mrs.  Harper,  Bellechasse,  and 
Boisfontaine,  to  each  of  whom  he  repeatedly  said  that  Myra 
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was  his  legitimate  child,  also  upon  his  treatment  of  her  and  de* 
clarations  concerning  her,  from  her  birth  to  within  two  honrs  of 
his  death,  when  he  declared  that  Myra  was  his  legitimate  child. 
One  of  these  witnesses,  Mrs.  Harper,  is  the  lady  who  suckled 
Myra  with  her  own  child ;  not  as  a  hireling  for  that  office,  but 
as  the  friend  of  Clark.  To  this  witness  he  made  at  different  times 
frequent  declarations  of  the  child's  legitimacy,  and  of  his  mar- 
riage with  her  mother ;  and  to  another  of  the  witnesses,  Boitf- 
fontaine,  Clark  said  that  be  would  have  avowed  the  marriage, 
but  for  her  subsequent  connection  with  Gardette.  In  proof  a£K> 
of  the  marriage  and  of  the  child's  legitimacy,  they  rely  upon 
the  facts  that  Clark  made  large  provisions  of  fortune  for  her  in 
trust  to  others,  to  whom  he  dedared  her  to  be  his  legitimate 
child  when  the  trusts  were  made,  and  that  a  short  time  before 
his  death,  he  made  a  will  in  her  favor  as  his  universal  legatee, 
in  which  she  was  declared  to  be  his  lawfrd  child,  about  which 
will  he  spoke  with  anxiety  and  penitential  affection  within  an 
hour  before  his  death,  as  having  by  that  act  repaired  the  wrong 
he  had  done  her. 

The  witness,  Madame  Despau,  says  she  was  at  the  marriage  of 
Zulime  and  Mr.  Clark,  in  1803  or  1802,  that  it  took  place  in  Phila* 
delphia,  and  the  ceremony  was  performed  by  a  Catholic  priest, 
ini;he  presence  of  other  witnesses  as  well  as  herself.  She  states 
that  she  was  present  when  her  sister  gave  birth  to  Mrs.  Graines, 
that  Clark  claimed  and'  acknowledged  her  to  be  his  child,  that 
she  was  born  in  1806.  That  the  circumstances  of  her  marriage 
with  Daniel  Clark  were  these :  Several  years  after  her  marriage 
with  Desgrange  she  heard  he  had  a  living  wife.  Our  faniuy 
charged  him  with  the  crime  of  bigamy  in  marrying  Zulime. 
He  at  first  denied,  but  afterwards  admitted  it  and  ned  from  the 
country.  These  circumstances  became  public,  and  Mr.  Clark 
made  proposals  of  marriage  to  my  sister,  with  the  knowledge 
of  aU  of  our  family.  It  was  considered  essential,  first,  to  obtain 
record  proof  that  Desgrange  had  a  living  wife  at  the  time  he 
married  my  sister,  to  obtain  which  from  the  Catholic  church  in 
New  York,  where  Mr.  Desgrange's  prior  marriage  was  celebrated, 
we  sailed  for  that  city.  On  our  arrival  there  we  found  that  the 
rejgistry  of  marriages  had  been  destroyed.  Mr.  Clark  arrived 
alter  us.  We  heard  that  a  Mr.  Grardette,  then  living  in  Phila- 
delphia, was  one  of  the  witnesses  of  Mr.  Desgrange's  prior  mar- 
riage. We  proceeded  to  that  city  and  found  Mr.  Grardette. 
He  answered  that  he  had  been  present  at  the  prior  marriage  of 
Desgrange,  and  he  afterwards  knew  Desgrange  and  his  wife  by 
that  marriage.  That  this  wife  had  sailed  for  France.  Mr. 
Clark  then  said, "  You  have  reason  no  longer  to  refuse  being 
married  to  me.     It  will  be  necessary,  however,  to  keep  our  mar^ 
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riage  secret  till  I  have  obtained  judicial  proof  of  the  nuL'ity  of 
your  marriage  with  Desgrange."  <<  They  were  then  married 
Soon  afterward  our  sister,  Madame  Caillavet,  wrote  to  us  from 
New  Orleans,  that  Desgrange's  wife  whom  he  had  married  prior 
to  marrying  Zulime  had  arrived  at  New  Orleans.  We  hastened 
our  return  to  New  Orleans.  He  was  prosecuted  for  bigamy, 
father  Antoine,  of  the  Catholic  church  in  New  Orleans,  taking 
part  in  the  proceedings  against  Desgrnng^e.  Mr.  Desgrange  was 
condemned  for  bigamy  in  marrying  Zimme,  and  was  cast  into 
prison,  from  which  he  secretly  escaped  by  connivance,  and  was 
taken  down  the  Mississippi  river  by  Mr.  Le  Breton  D'Orgenois, 
where  he  got  to  a  vessel,  and,  according  to  the  best  of  my  know- 
ledge and  belief,  never  afterwards  returned  to  Louisiana.  This 
happened  in  1803,  not  a  great  while  before'  the  close  of  the  Spa- 
nish government  in  Louisiana.  Mr.  Clark  told  us  that  before 
he  could  promulgate  his  marriage  with  my  sister,  it  would  be 
necessary  that  there  should  be  brought  by  her  an  action  against 
the  name  of  Desgrange.  The  anticipated  change  of  govern- 
ment created  delay,  but  at  length,  in  1806,  Messrs.  James  Brown 
and  Elizaer  Fromentin,  as  the  counsel  of  my  sister,  brought  suit 
against  the  name  of  Desgrange  in  the  city  court,  I  think,  of  New 
Orleans.  The  grounds  of  said  suit  were,  that  said  Desgrange 
had  imposed  himself  in  marriage  upon  her  at  a  time  when  he 
had  a  living  lawful  wife.  Judgment  in  said  suit  was  rendered 
against  Desgrange.  Mr.  Clark  still  continued  to  defer  promul- 
gating his  marriage  with  my  sister,  which  very  much  fretted  and 
irritated  her  feelings.  Mr.  Clark  became  a  member  of  the  United 
States  Congress  in  1806.  While  he  was  in  Congess  my  sister 
heard  that  he  was  courting  Miss  Caton,  of  Baltimore.  She  was 
distressed,  though  she  could  not  believe  the  report,  knowing  her- 
self to  be  his  wife ;  still  his  strange  conduct  in  deferring  to  pro- 
mulgate his  marriage  with  her  had  alarmed  her.  She  and  I 
sailed  for  Philadelphia  to  get  the  proof  of  his  marriage  with  my 
sister.  We  could  find  no  record,  and  were  told  that  the  priesr; 
who  married  her  and  Mr.  Clark  was  gone  to  Ireland.  My  sister 
then  sent  for  Mr.  Daniel  W.  Coxe,  mentioned  to  him  the  rumor; 
he  answered  that  he  heard  it  to  be  true  that  Clark  was  engaged 
to  her.  My  sister  replied  it  could  not  be  so.  He  then  told  her 
that  she  would  not  be  able  to  establish  her  marriage  with  Mr. 
Clark,  if  he  was  disposed  to  contest  it  He  advised  her  to  take 
counsel,  and  said  he  would  send  one ;  a  Mr.  Smyth©  came  and 
told  my  sister  that  she  could  not  legally  establish  her  maniage 
with  Mr.  Clark,  and  pretended  to  read  to  her  a  letter  in  English, 
(a  language  then  unknown  to  my  sister,)  from  Mr.  Clark,  to  Mr. 
Coxe,  stating  that  be  was  about  to  marry  Miss  Caton.  In  con- 
sequence of  this  information,  my  sister  Zulime  came  to  the  coDr 
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elusion  of  having  no  further  communication  or  interoourse  with 
Mr.  Clark,  and  soon  after  married  Mr.  Gtardette,'  of  Philadelphia.^' 
The  testimony  of  this  witness  has  been  given  in  her  own 
words,  in  her  answers  to  questions  put  on  both  sides.  The  cross- 
interrogatories  were  filed  by  distinguished  counsel,  having  before 
them  at  the  time  the  direct  inteirogatories  to  be  put  to  the  wit- 
ness. It  often  happens,  in  the  investigation  of  causes,  that  the 
capacity  of  the  advocate  has  an  influence  upon  our  conclusions 
in  respect  to  testimony.  It  is  right,  also,  in  this  remarkable  suit, 
th^t  those  who  have  been  professionally  connected  with  it,  for 
or  against  the  complainant,  should  be  mentioned.  In  this  in- 
stance it  will  show  that  the  cause  was  conducted  by  lawyers  of 
ability  and  experience,  and  that  they  made  a  searching  scrutiny 
into  the  veracity  of  the  witness,  by  all  of  those*  ingenious  and 
pressing  inquiries  which  the  rules  of  evidence  permit  to  be 
asked,  and  which  the  case  itself  and  the  testimony  of  the  wit- 
ness suggested.  The  cross-interrogatories  answerea  by  Madame 
Despau  were  filed  by  L.  C.  Duncan,  J.  J.  Mercier,  Z.  M.  She- 

C],  John  SlideU,  Julien  Seghers,  P.  A.  Zoety  H.  Loekett,  and 
c  T.  Preston,  Esquires. 
It  is  w  )rthy  of  notice^  too,  that  the  testimony  of  Madame 
Despau  was  taken  three  times,  at  long  intervals.  It  is  admitted 
that  she  does  not  contradict  herself  in  any  thinff  she  said  in  her 
first  examination,  and  that  she  did  not  afterward  testify  to  more 
or  less  than  she  did  at  first  It  was  urged,  however,  against  her 
credit,  that  the  subsequent  examinations  were  so  frequently  in 
the  language  of  the  first,  that  she  must  have  had  copies  of  the 
latter  and  merely  repeated  them,  from  which  it  might  be  inferred 
that  she  had  been  tampered  with.  But  it  was  not  intimated  by 
whom,  as  a  better  discretion,  in  the  absence  of  all  proof  of  it, 
restrained  counsel  from  giving  personality  to  the  insinuation, 
either  as  to  the  counsel  of  the  complainant  or  herself.  I  have 
carefully  compared  the  depositions  in  connection  with  the  inter- 
rogatones  and  cross-interrogatories  put  to  the  witness,  without 
having  been  able  to  find  such  an  identity  in  her  answers,  as 
might  not  very  well  have  occurred  from  the  sameness  of  the  in- 
terrogatories, in  each  instance  to  a  witness  who  is  asked  for  a 
narrative  of  the  same  facts.  Besides,  her  testimony  was  not 
orally  given  in  court.  It  was  taken  by  commission  each  time, 
long  enough  before  the  trial  in  the  court  below,  for  the  consider 
rate  examination  of  cotnsel,  who  could  have  obviated  what  is 
now  eomplalned  of,  by  a  motion  to  the  court  for  an  oral  exami- 
nation of  the  witness  in  court,  which  the  judges  would  have 
granted  if  they  had  seen  in  the  depositions  any  foundation  for 
the  charge ;  or  from  any  thing  in  them,  the  slightest  indication 
that  the  witness  had  been  corrupted,  or  that  the  commissioners, 
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in  taking  hdr  testimonyi  had  done  so  iiregvilarlyi  by  pennitting 
her  to  use  a  copy  of  her  first  deposition.  But  the  conclusive 
answer  to  the  objection  is,  that  the  witness  is  sustained  by  other 
witnesses  in  all  respects,  except  as  to  the  fact  of  the  marriage, 
of  which  she  was  a  witness,  and  of  which  they  were  not,  but 
which  they  swear  was  admitted  to  them  by  Mr.  Clark.  The 
next  objection  to  the  credit  of  the  witness,  and  that  most  relied 
upon  by  the  court  for  discrediting  her  testimony,  and  also  that 
of  her  sister,  Madame  Caillavet,  is,  that  neither  of  them,  in 
giving  the  account  of  the  purpose  for  which  Madame  Despau 
and  ZuUme  left  New  Orleans  for  New  York,  in  1801,  tell,  that 
Zulime  was  then  encierUe  by  Clark,  and  went  there  to  be  con- 
fined. There  is  no  doubt  that  Zulime  gave  birth,  in  Philadel- 
phia, during  that  absence  from  New  Orleans,  to  the  child  known 
m  the  record  maidenly  as  Caroline  Clark,  and  afterwards  as 
Mrs.  Barnes.  But  as  to  the  time  of  the  birth  of  that  child,  there 
is  nothing  in  the  record  conflicting  with  any  probability  against 
the  declaration  of  Madame  Despau,  that  it  took  place  in  1801, 
notwithstanding  the  uncertain  statement  made  by  Mr.  Coxe,  of 
her  birth  having  been  in  1802,  which  last  date  has  been  u^ed  to 
show  that  Caroline  was  the  child  of  Mr.  Clark,  and  could  not 
have  been  the  child  of  Desgrange,  on  account  of  the  latter's 
absence  in  France. 

Before,  however,  a  witness  (as  Madame  Despau,)  will  be  dis- 
credited by  an  omission  to  state  a  fact  of  the  kind  mentioned, 
it  is  necessary  to  look  at  the  interrogatories  put  to  her  by  coim- 
sel  on  both  sides  of -a  cause,  to  determine  if  they  called  for 
such  an  answer  either  directiy  or  indirectly  and  that  it  had 
been  purposely  withheld.  Or  that  the  fact  was  in  issue  be- 
tween the  parties,  and  that  a  question  to  elicit  it  had  been 
reluctantly  answered  by  the  Witness.  I  have  more  than  care- 
fully examined  the  interrogatories,  which  both  Madame  Despau 
and  Madame  Caillavet  were  asked  to  answer,  without  finding 
in  any  one  of  them  any  thing  relating  to  the  point,  that  Zulime 
left  New  Orleans  to  be  confined  at  the  north.  And  if  there  had 
been  such  a  question,  it  would  have  been  suppressed  by  the 
court  on  account  of  its  irrelevancy,  to  the  issues  between  the 
parties  as  they  are  made  by  the  bill  and  answers  of  the  defendants. 
The  fact  of  Zulime's  confinement  in  Philadelphia,  is  not  in  any 
way  sdluded  to  in  either  the  bill  or  the  answers,-  and  though  dis- 
closed in  the  testimony  of  Mr.  Coxe  in  the  way  it  is,  it  cannot 
be.  used  to  discredit  the  witness,  or  to  bear  upon  the  subse* 
quent  marriage  between  Clark  and  Zulime,  which  is  the  point 
at  issue,  or  have  any  other  eflect,  if  it  should  have  any  at  all, 
than  to  show- that  Clark,  according  to  the  religious  faith  in  which 
he  was  born,.and  according  to  the  new  laws  of  Louisiana,  en- 
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couraged  by  the  canon  law,  and  frequent! j  done  under  like  cir- 
cumstances, had  determined  to  legitimate  the  child  Caroline, 
per  svbsequens  matrimonium^  believing  her  to  be  his  child.  But 
there  is  nothing  in  the  evidence  of  either  of  the  aunts  of  the  com- 
plainants, showing  that  either  had  wilfully  suppressed  Zulime's 
confinement,  to  the  injury  of  the  defendants  or  with  an  intention 
to  conceal  it ;  or  that  they  knew  Caroline  was  the  child  of  Clark, 
and  not  the  child  of  Desgrange.  Indeed  if  the  then  law  of  Louis- 
iana is  to  be  decisive  of  the  paternity  of  a  child  born  during 
the  marriage  of  parties,  Caroline  world  be  considered  the  child 
of  Desgrange,  for  as  the  time  of  her  birth  is  not  established,  (not- 
withstanding what  is  said  to  the  contrary,)  on  account  of  the  dif- 
ferences between  witnesses  in  respect  to  it,  and  the  absence  of 
Desgrange  in  its  beginning  being  equally  uncertain  according 
to  the  proofs  in  the  case,  no  inference  can  be  drawn  of  such 
a  lime  of  absence,  as  precludes  the  possibility  of  access  be- 
tween husband  and  wife.  Besides  as  there  is  no  proof  in  this 
case,  when  Desgrange  sailed  for  France  upon  his  mission  to  set- 
tle the  Carriere  estate,  the  first  heard  firom  him  there  bein^  as 
late  as  the — July,  1801 ;  in  his  letter  to  Mr.  Clark,  even  allow- 
ing Mr.  Coxe's  conjecture  to  be  certain,  that  CaroUne  was 
born  in  the  spring  of  1802,  and  not  in  1801,  as  the  other  wit- 
nesses say  she  was,  she  would  by  the  law  of  Louisiana  at  that 
time,  be  adjudged  to  be  the  child  of  Desgrange,  as  that  declares 
a  child  born  in  ten  months  in  wedlock  to  be  legitimate.  L.  4,  tit. 
33,  p.  4 ;  and  there  could  be  no  legal  foundation  to  exclude  her 
firom  that  paternity,  on  account  of  the  absence  of  Desgrange. 
In  this  point  of  view,  the  witnesses  cannot  be  charged  with  tne 
suppression  of  the  fact  of  the  confinement  of  Zulime  in  Phila- 
delphia, and  that  was  done  to  conceal  firom  Desgrange  that  she 
had  conceived  and  borne  a  child  in  his  absence.  They  could 
neither  have  known  the  fact  if  it  was  so,  nor  had  they  any  right 
to  assert  it  contrwy  to  the  conclusion  which  is  made  by  the  law 
in  such  a  case.  They  therefore  are  not  liable  to  be  discredited 
in  that  way,  by  connecting  it  with  the  ecclesiastical  paper 
which  the  defendants  offered  as  evidence  in  the  case,  of  which  I 
shall  speak  hereafter  both  as  to  its  inadmissibility  as  testimony, 
and  its  worthlessness  to  establish  the  validity  of  marriage  between 
Desgrange  and  Zulime.  In  an  inquiry  to  deprive  a  child  born 
in  wedlock  of  its  legitimacy,  on  account  of  the  non-access  of  the 
husband,  the  law  requires  certainty  as  to  the  time  of  absence, 
and  without  it,  a  child's  filiation  and  its  inheritance  cannot  be 
taken  from  it,  by  any  comparison  of  witnesses  or  inferences  firom 
evidence.  In  such  a  case  there  must  be  dates,  not  as  to  a  day 
or  a  month,  but  that  time  enough  has  passed  firom  the  absence 
of  the  husband  and  birth  of  a  child,  to  make  it  certain  that  he 
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could  not  have  been  the  father  of  it  I  will  here  in  this  connec- 
tion give  the  testimony  of  Mr.  Coxe,  as  that  is  principally  relied 
upon  to  establish  that  Madame  Deapau  had  wilfully  suppressed 
the  fact  of  her  sister's  confinement  in  Philadelpliia,  and  that 
upon  that  account  she  should  be  discredited.  The  14th  interro- 
gatory, rec.  605,  put  to  Mr.  Coxe,  is :  Did  Daniel  Clark  ever 
speak  to  you  or  write  to  you,  about  his  relationship  with  Madame 
Desgrange,  the  reputed  mother  of  the  complainant  Myra.  If  ay, 
state  what  that  conversation  was,  the  circumstances  connected 
with  it  and  all  about  it.  The  answer  will  be  found  on  the 
615th  page  of  the  record.  <  Daniel  Clark  did  both  write  and  speak 
to  me  about  his  relationship  or  connection  with  Madame  Des- 
grange, the  reputed  mothrr  of  the  complainant  Myra.  In  the 
early  part  of  the  year  1802,  Madame  Desgrange  presented 
herself  to  me,  with  a  letter  from  Daniel  Clark,  introducing 
her  to  me  and  informing  me  in  confidence,  that  the  bearer 
of  that  letter,  Madame  Desgrange,  was  pregnant  with  a  child 
by  him,  and  requesting  me  as  his  friend,  to  make  suitable  pro- 
vision for  her,  and  to  place  her  under  the  care  of  a  suitable  physi- 
cian ;  requesting  me  at  the  same  time  to  furnish  her  with  whatever 
money  she  might  want  and  stand  in  need  of,  during  her  stay  in 
Philadelphia.  As  the  friend  of  Clark,  I  undertook  to  attend  to 
his  request  and  did  attend  to  it.  I  employed  the  late  William 
Shippen,  M.  D.,  to  attend  to  her  during  her  confinement,  and 
procured  for  her  a  nurse.  8oon  crfter  the  birth  of  the  child,  it  was 
taken  to  the  residence  of  its  nurse.  That  child  was  called 
Caroline  Clark,  and  at  the  request  of  Mr.  Clark,  the  child  was 
left  under  my  general  charge  and  exclusive  care  until  the  year 
1811.  After  that  period  she  was  not  so  exclusively  under  my 
charge,  but  I  had  a  general  charge  of  her,  which  continued  up 
to  the  period  of  he>  marriage  with  Dr.  Barnes,  formerly  of  this 
city.  She  is  now  dead,  as  is  also  Dr.  Shippen,  before  spoken  of. 
Daniel  Clark  arrived  in  this  city  within,  a  very  short  time  after 
the  birth  of  Caroline,  which  was,  I  believe,  in  April,  1802,  when  I 
received  from  him  the  expression  of  his  wishes  in  reference  to 
the  child.  He  left  here  shortly  afterwards,  as  before  stated  by 
me.  During  Daniel  Clark's  subsequent  visits  to  Philadelphia, 
he  always  vrsited  that  child,  acknowledged  and  caressed  it  as 
his  own,  and  continued  to  give  me  the  expression  of  his  wishes 
in  reference  to  her.  On  the  occasion  of  Mr.  Clark's  visit  to  Phi- 
ladelphia, immediately  after  the  birth  of  Caroline,  in  conversation 
with  me  in  reference  to  Madanfie  Desgrange,  he  confirmed  what 
he  stated  in  his  letter  of  introduction,  stating  to  me  that  he  was 
the  father  of  this  illegitimate  child,  Caroline,  and  that  he  wished 
me  to  take  care  of  her,  and  to  let  the  woman  have  what  money 
she  stood  in  need  of  until  she  returned  to  New  Orleans.'     In  Mr. 
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Coze's  answers  to  subsequent  inteiTocatories,  he  substantially  le- 

Cats  parts  of  the  foregoing  without  addition  or  anything  material 
sides.  In  his  answers  to  the  20th,  21st,  and  22d  interrogatories, 
he  recites  the  marriage  of  Zulime  N^e  Carriire  with  Dr.  Gaidette, 
in  August,  1808,  she  having  arrived,  fix>m  New  Orleans,  in  Phi- 
ladelphia, in  the  autumn  of  1807.  In  his  answer  to  the  27th  in- 
terrogatory, he  says :  ^<  I  also  think  it  proper  to  state,  that  in  the 
year  1808,  after  Madame  Desgrange  had  returned  to  Philadelphia 
from  New  Orleans,  and  when  lodging  in  Walnut  street,  she  sent 
for  me,  and  during  a  private  interview  with  her,  at  Mrs.  Sovtran's, 
where  she  lodged,  she  stated  that  she  had  heard  Mr.  Clark  was 
going  to  be  married  to  Miss  Caton,  of  Baltimore,  which  she 
said  was  in  violation  of  his  promise  to  mairy  her,  and  added  that 
she  now  considered  herself  at  liberty  to  connect  herself  in  mar- 
riage with  another  person,  alluding  doubtless  to  Dr.  Grardette, 
who  at  the  moment  of  the  disclosure,  entered  the  room,  when 
after  a  few,  words  of  general  conversation  I  withdrew,  and  her 
marriage  to  Mr.  Grardette  was  announced  in  few  days  after. " 
Now,  let  it  be  remembered,  that  the  point  under  discussion  is 
not  whether  Caroline  is  the  child  of  Clark  or  Desgrange,  but 
whether  Madame  Despau  committed  perjury  in  saying  that  she 
was  one  of  the  children  of  Desgrange,  and  that  she  purposely 
and  corruptly,  concealed  and  withheld  the  fact  of  Zulime's  con- 
finement with  Caroline  in  Philadelphia,  from  her  apprehension 
of  its  influence  upon  the  interest  of  the  complainant  whose  wiU 
ness  she' was.  Nor  is  it  at  all  a  dispute  or  doubt  of  Mr.  Coxe's 
veracity.  It  is  merelv  a  question,  and  a  very  important  one  too, 
of  evidence,  and  the  legal  use  which  can  be  judicially  made  of 
it,  altogether  unconnected  with  the  immorality  of  the  persons  dis- 
closed in  the  record,  with  whom  the  complainant  is  unfortunately 
associated  only  as  to  the  legitimacy  of  her  birth,  and  of  whom 
personally  she  knew  nothing  in  her  bringing  up,  nor  anv  thing 
since,  beside  those  voluntary  communications  to  her  Hiter  her 
marriage,  concerning  her  birth  and  paternity,  made  to  enable 
her  to  receive  her  just  .rights  in  her  father's  estate. 

By  what  principle,  then,  is  it,  I  ask,  or  by  what  cases  for 
authority  to  do  so,  is  it,  that  the  unsworn  declarations  of  Clark, 
now  repeated  by  Mr.  Coxe,  have  been  used  to  discredit  Madame 
Despau's  sworn  evidence  concerning  a  transaction  in  which 
Coxe  discloses  Clark  to  have  been  the  criminal  transgressor,  and 
Madame  Despau  at  most,  only  as  tlie  attendant  of  a  firail  sister 
to  aid  her  in  her  travail,. and  to  shelter  her  &nd  her  family  from 
disgrace.  There  are  those  whom  the  weak,  the  unfortunate,  and 
the  wicked  have  natural  claims  upon,  not  disallowed  by  the 
law,  and  the  discharge  of  which,  without  a  violation  of  law,  it 
does  not  even  reproach.     This  is  putting  the  narrative  of  Mr. 
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Coxe  in  the  strongest  light  against  Madame  Despani  upon  a 
presumption  only,  however,  that  she  knew  Caroline  to  be  the 
child  of  Clark,  and  that  she  was  not  the  child  of  Desffran^e.  I 
sav  knew  —  apart  from  that  intuitive  perception,  wh\ch  is  not 
evidence,  which  women  have  in  other  matters,  and  especially 
concerning  such  as  we  are  speaking  of,  bringing  them  to  a  con« 
elusion  with  the  quickness  of  instinct,  and  which  are  only  uncer- 
tainly reached  by  men,  after  a  comparison  of  facts  with  the  in- 
stincts of  their  own  nature,  without  that  of  women  to  aid  them. 
The  distinguished  Sherlock  says,  without  any  satirical  intention 
or  meaning  to  say  that  women  are  inferior  to  men, ''  Whilst  she 
trusts  her  instinct  she  is  scarcely  ever  deceived,  and  she  is  gene- 
rally lost,  when  she  begins  to  reason."  And  I  need  not  teU  my 
brethren,  as  evidence  rests  upon  our  faith  in  human  testimony, 
as  sanctioned  by  experience,  that  the  conclusion  of  the  great 
divine,  is  that  of  the  law,  and  that  the  testimonv  of  women  is 
weighed  with  caution  and  allowances  for  them  differently  firom 
that  of  men,  but  never  with  the  slightest  suspicion  that  they  are 
not  as  truthful  Here  then  we  have  from  Mr.  Coxe,  Clarke's 
confession  of  an  offence,  subjecting  him  to  stripes  and  the  gal- 
leys, used  to  discredit  a  sworn  witness  guiltless  of  any  offence 
against  the  law  in  relation  to  other  facts,  subsequently  occurring 
as  related  by  her,  and  who  as  to  the  fact  related  by  Mr.  Coxe 
may  have  been  as  much  the  victim  of  Clark's  contrivance,  as 
ZuUme  had  been  of  his  seduction.  I  make  no  theory,  except  in 
the  sense  of  a  theory  resting  upon  facts ;  but  may  it  not  be  pro- 
bable, enough  to  relieve  this  witness  from  the  imputation  of 
having  wilfully  concealed  the  fact  of  Zulime's  confinement,  aiXid 
her  knowledge  that  Caroline  was  the  child  of  Clark,  that  Clark 
in  the  absence  of  Desgran^e  in  France,  arranged  matters  for  her 
confinement  in  Philadelphia,  with  the  purpose  also  of  having 
inquiries  made  concerning  the  validity  ox  her  marriage  with 
Desgrange,  or  only  pretenmngly  so,  without  communicating  to 
the  witness  that  he  was  the  father  of  her  sister's  child,  conceiv- 
ed, and  to  be  born  in  Des^ange's  absence,  with  the  view  of 
protecting  both  herself  and  its  mother  from  disgrace,  and  both 
of  them  irom  prosecutions  for  their- offence  upon  the  return  of 
the  deluded  husband.  Concealment  of  its  birth  by  the  child 
having  been  left  in  Philadelphia,  was  obviously  the  motive  of 
Clark  and  Zulime.  When  that  was  determined  upon  after  the 
birth  of  Caroline,  her  filiation  might  have  been  obvious  enough 
to  the  witness,  but  as  there  is  no  proof  that  it  had  been  pre- 
viously communicated  to  her  by  Clark  or  Zulime,  it  does  not  con- 
flict at  all  with  her  declaration  that  the  object  of  her  going  ,to 
the  north  with  her  sister  was  to  procure  proofs  of  the  pxpvious 
marriage  of  Desgrange.     And  if  it  be  as  it  is  said  by  those  who 
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discredit  her  that  Caroline  was  not  bom  until  June,  1802|  there 
had  been  at  the  time  of  her  departure  from  New  Orleans  no 
such  development  of  Zulime's  pregnancy  as  necessarily  to  dis- 
close it  to  her  or  any  one  else.  It  is  in  proof  in  the  record,  that 
the  witness  and  Zufime  left  New  Orleans  in  1801,  that  Clark 
followed  them  and  was  in  Philadelphia  before  the  expiration  of 
that  year  and  for  three  months  of  1802,  or  until  some  time  in 
April  It  is  not  unreasonable  then,  when  the  credit  of  a  wit- 
ness depends  upon  the  supposed  concealment  of  a  single  fact, 
that  under  such  circumstances  her  ignorance  of  it  should  be  im- 
plied until  nature  pregnantly  disclosed  it.  Further  from  Mr. 
Coxe's  narrative  it  does  not  appear  that  Madame  Despau  was 
ever  present  at  his  interviews  with  her  sister,  or  that  he  ever  had 
an  interview  with  her.  And  it  does  appear  that  when  Zulime 
delivered  to  him  the  letter  of  which  he  speaks  that  Madame 
Despau  was  not  present.  It  cannot,  then,  be  assumed,  as  it  has 
been,  without  further  testimony  to  bring  the  knowledge  of  it 
home  to  her,  that  she  knew  any  thing  about  that  letter,  or  that 
Mr.  Clark  had  said  he  was  the  father  of  Caroline,  or  of  any  of 
those  arrangements  made  by  Mr.  Coxefor  Zulime's  confinement. 
Her  purpose,  then,  for  accompanying  her  sister  to  the  north,  as 
it  is  told  by  herself,  ought  to  have  been  relied  upon,  because  it 
is  unaffected  by  any  statement  made  by  Mr.  Coxe,  of  Clark's 
declarations  to  him.  Madame  Despau  says  she  was  at  the  birth 
of  Caroline,  and  that  it  took  place  in  1801.  This^is  all  that  she 
does  say,  which  can  connect  her  tin  any  way  with  her  sister's 
confinement  with  that  child.  Mr.  Coxe  is  the  only  witness  who 
says  that  the  child  was  born  in  1802,  shortly  after  Mr.  Clark's 
departure  from  PhiladeFphia.  This  is  said  with  the  qualifica- 
tion, to  the  best  of  his  belief.  Such  an  immaterial  difference 
between  two  aged  persons  concerning  a  fact  which  took  place 
more  than  forty  y^rs  before  they  were  testifying,  cannot  be  used 
to  discredit  either,  especially  when  both  are  before  the  court,  in 
legal  position  equally  entitled  to  credit.  I  will  speak  of  the 
equality  hereafter.  Upon  the  testimony  of  Mr.  Coxe,  I  make 
here  a  remark  to  show  how  little  reliance  can  be  put  in  his 
memory  as  to  the  time  when  Zulime  presented  to  him  the  letter 
of  which  he  speaks,  or  the  time  of  Caroline's  birth,  or  as  to 
Clark's  visits  to  Philadelphia,  except  that  immediately  preceding 
his  departure  for  Europe.  In  his  first  examination,  he  did  not 
state,  I  suppose  he  did  not  remember  wljat  he  did  state  in 
his  second,  subsequently  disclosed  by  his  correspondence  with 
Clark,  that  the  latter  had  been  in  Philadelphia  from  late  in  1801 
to  the  last  of  April,  1802,  all  of  which  time  Zulime  was  there, 
that  it  was  in  April  that  Clark  returned  to  New  Orleans  and 
afterwards  revisited  Philadelphia  in  July,  1802,  Zulime  being 
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still  there,  on  his  way  to  Europe.  When  he  speaks,  too,  of  the 
time  of  Caroline's  birth,  he  does  not  do  so  with  certainty,  but 
only  as  he  believes.  There  is  then  no  cause  for  using  any  part 
of  his  testimony  to  discredit  Madame  Despau. 

The  next  objection  to  Madame  Despau's  credit  is  made  on 
account  of  her-  alleged  want  of  character.  It  is  said  she  was 
unchaste,  and  the  defendants  were  allowed  to  put  in  proof  a 
paper  or  record  of  a  separation  between  herself  and  her  husband 
upon  his  prosecution  for  a.  divorce  upon  which  a  judgment  was 
given  in  his*  favor,  which  cut  her  off  on  account  of  his  charges 
of  her  infidelity,  from  any  interest  in  the  property  which  he  had, 
to  a  part  of  which  she  would  otherwise  have  been  entitled.  '  1 
confess  my  inability  to  see,  even  supposing  it  to  have  been  alto- 
gether regular,  as  an  adjudication  in  a  competent  tribunal, 
which  it  is  not,  how  this  paper  was  received  as  evidence  in  this 
case,  either  against  the  witness  or  against  the  complainant.  I 
have  expressed  myself  too  moderately  with  respect  to  the  cha- 
racter of  this  paper,  but  in  vindicating  what  I  believe  to  be  the 
rule  of  evidence,  I  am  anxious  not  to  offend  any  one,  and  to 
keep  myself  within  the  strictest  limits  of  judicial  forbearance. 
I  will  not  say  one  word  by  way  of  inference  concerning  it,  but 
will  appeal  to  the  paper  itself  for  the  correctness  of  what  I  shall 
say.  It  cannot  be  used  as  evidence  in  this  suit  because  it  is 
res  inter  alios  acta.  It  does  not  in  any  way  affect  the  truthful- 
ness of  Madame  Despau,  and  cannot  be  used  to  affect  her  cha- 
racter, except  so  far  as  every  wife  may  be  degraded  in  the  pub- 
lic estimation,  when  she  is  charged  by  her  husband,  truly  or  not, 
with  infidelity  to  her  marriage  vow.  This  paper  itself  discloses 
in  terms,  and  not  inferentially,  every  fact  which  I  am  about  to 
state.  It  seems  that  Madame  Despau  and  her  husband  lived 
unhappily  and  had  agreed  to  a  divorce.  Whilst  the  [Hioceedings 
for  it  were  pending,  for  the  distribution  of  property,  but  after  a 
decree  had  been  made,  her  husband  advertised  the  property  for 
sale.  She,  by  an  application  to  the  court,  enjoined  the  sale, 
claiming  that  community  in  it  to  which  she  was  entitled  by  the 
laws  of  Louisiana.  The  husband's  answer  asks  the  court  to 
permit  the  property  to  be  sold  and  that  he  may  be  allowed  to 
give  bond  to  deposit  the  proceeds  with  a  responsible  person. 
The  court  allowed  him  to  do  so.  In  a  year  after  this,  the  hus- 
band filed  a  petition  in  which  Madame  Despau  is  charged  with 
having  left  Louisiana  for  "  some  place  in  North  America,"  with- 
out the  consent  of  her  husband,  and  that  she  is  living  in  adul- 
teiy.  Supplemental  afiidavits  were  filed,  declaring  that  Madame 
Despau  had  left  the  territory,  and  an  affidavit  in  which  it  is  said 
^  her  conduct  had  not  been  regular,  and  that  her  husband  had 
leason  to  complain  of  her."     In  what  respect  is  not  stated. 
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Upon  these  epc  parte  afi^davits,  made  withoat  the  service  of  any 
process  upon  Madame  Despau,  or  any  appearance  by  her  or  for 
her  by  any  person,  to  the  last  petition  of  her  husband,  the  court 
decreed  that  she  had  forfeited  her  community  in  the  property^ 
divorcing  them  a  mensd  et  thoro.  The  grounds  of  the  decree 
were  not  stated.  It  certainly  could  not  have  been  for  proved, 
adultery,  there  being  no  such  evidence  either  general  or  particu- 
lar against  her.  It  does  not  become  me  to  utter  a  word  of  re- 
proach against  the  judge  by  whom  that  decree  was  given,  but  I 
may  say  the  decree  itself  and  the  use  of  it  in  this  case,  show, 
whatever  care  may  be  taken  to  prevent  irregularities  in  the  trials 
of  causes,  that  they  sometimes  occur  to  the  great  injury  of  par- 
ties, and  to  a  want  of  confidence  in  the  uniform  correctness  of 
judicial  action. 

But  besides  this  paper,  the  defendants  called  witnesses  to  im- 
peach the  character  of  Madame  Despau.  I  regret  too,  that  there 
was  in  this  particular  a  disregard  of  all  of  those  rules  in  respect 
to  the  impeachment  of  the  credit  or  character  of  a  witness.  I 
do  not  remember  a  more  marked  departure  from  them.  Before 
being  more  particular  in  this  matter,  I  will  state  my  judicial 
convictions  of  the  manner  of  impeaching  the  character  of  a  wit^ 
ness  for  veracity  or  for  want  of  moral  character,  annexing  judi- 
cial decisions,  that  it  may  be  seen  how  far  my  views  are  sus- 
^ned  by  authorities,  and  how  much  they  were  violated  in  this 
instance. 

I  understand  that  the  credit  of  a  witness  may  be  impeached, 
1st,  by  the  results  of  a  cross-examination.  2d,  By  witnesses 
called  to  disprove  such  of  the  facts  stated  by  the  witness 
whether  in  his  direct  or  cross  examination,  as  arc  material  to 
the  Issue.  3d,  By  evidence  reflecting  upon  the  character  of  the 
witness  for  veracity.  Under  this  the  evidence  must  be  confined  to 
general  reputation,  and  particular  facts  will  not  be  permitted, 
lor  the  law  presumes  every  one  to  be  capable  of  supporting  the 
one,  and  that  it  is  not  likely  that  a  witness,  without  notice,'will 
be  prepared  to  answer  the  other.  B.  N.  P.  296,  297 ;  Rex.  r. 
Lookwood,  13  How.  St  Tr.  210,  Sir  Thomas  Trevor,  Att.  Gen. 
«rgu.  Rex  v.  Layer,  16  How.  St.  Tr.  285,  per  Pratt,  C.  J.  i  Rex 
r.  Lookwood,  13  How.  St.  Tr.  211,  per  Lord  Holt,  who  says  the 
mischief  of  raising  collateral  issues  would  itself  be  a  sufficient 
reaioH  foi  the  adoption  of  this  rule.  The  regular  mode  of  exa- 
mining into  the  character  of  the  person  in  question,  is  to  ask 
the  witness  whether  he  knows  his  general  reputation  among  his 
neighbors  —  what  that  reputation  is,  and  whether  from  such 
knowledge  lie  would  believe  him  upon  his  oath.  Rex  v.  Wat' 
spa,  32  How.  St.  Tr.  495,  496 ;  Rex  r.  Delamotte,  21  How*  St. 
Tr.Sll,  f)cr  BuUer,  J. ;  Mawson  v.  Hartsink,  4  Esp.  103, 104, 
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Lord  EUenborongh ;  The  People  i'.  Mather,  4  Wend.  257, 
I;  The  State  v.  Boswell,  2  DaL  209,  211.  Anon.  1  Hill,  S. 
Car.  258.  These  cases  are  cited  from  Taylor  on  Evidence,  Sec 
tic  I  do  not  think  that  the  inquiry  into  the  general  character 
of  a  witness  is  restricted  to  his  reputation  for  veracity,  but  that 
it  may  be  made  in  general  terms,  involving  entire  moral  charac- 
ter. On  the  other  hand,  notwithstanding  the  bad  character  of 
the  witness  in  other  respects,  the  witness  deposing  to  that  may 
be  asked  if  the  former  has  not  preserved  his  reputation  for  truth. 
Rex  V.  Lookwood,  13  How.  St  Tr.  211 ;  Carpenter  v.  Wall, 
11  A.  &  E.  803 ;  Lord  Stafford's  case,  7  How.  St  Tr.  1459, 
1478 ;  Sharp  v.  Scoging,  Holt  N.  P.  2,  541,  Gibbs,  C.  J. ; 
1  Hill,  251,  258,  259;  State  v.  Boswell,  2  Dev.  (Uw.)  209, 
210 ;  Hume  v.  Scott,  3  A.  K.  Marsh.  261, 262.  But  when  it  is 
attempted  to  impeach  a  witness  on  account  of  a  want  of  moral 
character,  it  cannot  be  done  by  the  impeaching  witness  ^<  merely 
stating  what  he  has  heard  others  say,  for  those  others  mav  be 
but  few.  He  must  be  able  to  state  what  is  generally  said  of 
the  person,  by  those  among  whom  he  dwells  or  with  whom  he 
is  chiefly  conversant,  for  it  is  this  only  which  constitutes  his 
seneral  character.*'  The  impeaching  witness,  too,  should  be 
from  the  neighborhood  of  the  individual  whose  character  is  in 
question.  Soynton  v.  Kellogg,  3  Mass.  192,  Parsons,  C.  J. ; 
Wike  V.  Lightner,  11  Ser.  &  Kawle,  198,  200 ;  Kimmel  v.  Kim- 
mel,  3  Ser.  &  Rawle,  337,  338 ;  Doujglas  v.  Toucey,  2  Wend 
352 ;  Mawson  v.  Hartsink,  4  Esp.  103,  Lord  Ellenborough. 

It  is  scarcely  necessary  for  me  to  say  that  when  the  general 
reputation  of  a  witness  has  been  impeached,  that  his  crecut  may 
be  established  by  cross-examining  the  witnesses  who  have  spo- 
ken against  him,  as  to  their  means  of  knowledge  and  the  grounds 
of  their  opinion,  or  as  to  their  own  character  and  conduct,  or  by 
calling  other  witnesses  to  support  the  character  of  the  first  wit- 
ness, or  to  attack  in  their  turn  the  general  reputation  of  the 
impeaching  witnesses.  4  Esp.  103, 104;  2  Ph.  Ev.  433.  But 
no  further  witnesses  can  be  called  to  attack  the  character  of  the 
last  In  other  words,  a  discrediting  witness  may  Iiimself  be 
discredited  by  other  witnesses,  but  there  the  recrimination  must 
end.  Lord  Stafford's  trial,  7  How.  St  Tr.  1484.  In  this  in- 
stance the  character  of  Madame  Despau  was  most  signaUy  sup- 
ported. I  only  now  mention  that  another  mode  qf  impeaching 
a  witness  is  by  proof  that  other  statements  were  made  out  of 
court  contrary  to  what  has  been  testified  in  court  No  such  at- 
tempt was  made  in  respect  to  Madame  Despau's  statements. 
It  will  be  seen  directly  that  my  particular  statement  of  the  rules 
for  discrediting  a  witness  is  appropriate  to  the  case.  I  now 
proceed  to  state  what  was  said  by  those  who  were  called  to  im» 
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peach  the  character  of  Madame  Despau.  C&rraby  says  nothing 
good  was  said  of  her ;  another  witness,  that  her  reputation  was 
on  the  same  footing  as  that  of  Madame  Besgrange.  Two 
others^  the  daughters  of  Gardette,  place  her  on  a  footing  with 
her  sister  Zulime ;  Courcelle  says  the  same,  and  all  say  reports 
were  unfavorable  to  Zulime.  I  have  given  the  testimony  of  all 
of  them  who  were  introduced  to  impeach  the  character  of  Ma- 
dame Despau.  There  was  no  attempt  to  impeach  her  credit 
except  by  assailing  her  for  a  want  of  character  forty  years  be- 
fore. ThirW-two  witnesses  were  called  to  support  it  They 
knew  her  all  of  that  time,  several  of  them  in  her  three  different 
residences — to  the  hour  when  they  deposed.  All  of  them  swear 
to  her  exemplary  life  and  conduct  in  every  place  she  had  resided, 
and  no  one  of  them  had  found  any  thing  with  which  to  reproach 
her»  character  or  veracity.  There  is,  perhaps,  not  another  in- 
stance in  our  law  cases,  of  a  witness  whose  character  has  been 
so  triumphantly  lifted  above  every  imputation  of  offence,  and 
especially  above  the  slanders  of  her  husband,  too  readily  re- 
ceived by  the  public,  when  he  contrived,  in  her  absence,  judi- 
cially to  rob  her  of  her  portion  of  his  estate,  and  that,  too,  more 
than  a  year  after  they  had  been  divorced  a  mensd  et  thoroj  which 
released  her  in  every  other  particular  as  well  as  to  residence, 
from  all  marital  control  There  has  then  been  a  signal  failure 
in  the  attempt  to  discredit  this  witness  on  account  of  a  want  of 
character  or  veracity.  The  marked  difference  between  the  wit- 
nesses upon  that  point,  is  that  the  few  who  impeach  do  not 
swear  positively  as  to  what  was  generally  said  of  her  by  those 
where  she  dwelt,  and  those  who  were  called  to  sustain  her 
general  reputation  do  so,  every  one  of  them,  without  any  qualifi- 
cation. Nay,  more,  they  swear  that  in  forty  years'  knowledge 
of  her,  that  they  had  not  heard  her  reproached  by  any,  and  that 
her  life  had  been  exemplary,  particularly  in  the  care  she  had 
taken  of  those  children  whom  her  husband  had  falsely  said  she 
had  abandoned.  Under  such  circumstances  the  defendants  were 
precluded  from  insinuating,  much  less  from  insisting  upon  her 
want  of  character,  and  the  weight  of  testimony  excludes  a  dif- 
ferent judicicd  conclusion. 

In  the  different  examinations  of  this  witness,  there  were  long 
intervals  between  them,  'sfrithout  any  variation  in  any  particular 
but  one.  That  is,  that  in  her  last  examination  she  stated  that 
there  were  circumstances  which  made  her  think  the  marriage 
between  Clark  and  Zulime  had  taken  place  in  1802 ;  and  that 
she  had  previously  said  it  took  place  in  1803.  Such  a  differ- 
ence might  have  been  decisive  against  her  veracity,  had  it  been 
connected  with  any  thing  else  in  her  testimony  widch  made  it 
probable  that  it  was  an  iteration  with  an  untnithftil  intention* 
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It  was  not  pretended  that  such  was  the  case,  but  for  the  pur* 
pose  of  raising  a  Suspicion  against  her,  it  was  intimated  that 
she  had  learned  frbm  an  interested  source  that  the  defendants 
could  or  had  proved  that  Clark  had  not  been  in  Philadelphia  in 
1803.  Before  such  an  insinuation  can  be  regarded  by  the  court 
as  entitled  to  itis  notice,  it  must  be  shown  that  it  has  some  foun- 
dation. It  has  been  already  said  that  her  evidence  did  not  fur- 
nish it  It  is  disclaimed  that  the  complainant's  counsel  fur- 
nished the  information,  and  was  only  so  feebly  suggested  that  it 
might  have  been  done  by  the  complainant,  that  both  the  ethics 
of  professional  practice  and  the  law  discountenance  such  an 
attempt  to  prejudice  a  court  or  jury  against  a  party  in  a  cause 
upon  its  trial.  But  the  difference  in  the  depositions  of  the  wit- 
ness may  be  satisfactorily  accounted  for.  She  is  speaking  of 
the  time  of  an  occurrence  which  took  place  more  than  forty 
years  before,  in  connection  with  its  locality,  the  presence  of  the 
parties  there,  their  return  to  New  Orleans  after  it,  the  cause  of 
their  return  in  connection  with  transactions,  the  larger  portion 
of  which  she  relates  correctly,  which  the  defendants  have  proved 
happened  in  1802.  In  respect  to  Clark's  being  in  Philadelphia, 
and  of  his  having  followed  the  departure  of  herself  and  Zulime 
from  New  Orleans  in  1801,  she  is  confirmed  by  the  proofs  fur- 
nished by  the  defendants,  which  show  that  he  was  in  Philadel- 
phia when  they  were  there  for  several  months  beginning  in  1801 
and  extending  to  Aprils  1802,  and  also  again  in  Julv,  1802,  until 
he  sailed  for  JBurope  in  August  of  that  year.  In  all  of  this  the 
testimony  of  Mr.  Coxe  concurs  and  that  witness  also  speaks  un- 
certainly as  to  time  in  several  pieurticulars,  relating  to  Clark  and 
ZuUme,  with  the  reserve  and  c&ution  of  old  age  concerning 
events  happening  in  the  middle  time  of  life  when  it  is  engrossed 
in  the  cares  and  perplexities  of  business. 

Hitherto  my  object  has  been  to  show  that  Madame  Despau 
cannot  be  discredited  by  anything  contradictory  in  her  evidence, 
or  by  any  thing  offered  exterior  from  it,  or  by  any  contradiction 
of  her  by  any  other  witness.  It  is  admitted  by  aU  of  my  brethren 
that  there  is  no  contradiction  of  herself  in  all  of  her  examina- 
tions. No  witness  disproves  any  fact  stated  by  her,  her  charac- 
ter for  veracity  rose  above  the  attempt  to  assail  her  general  re- 
putation. It  is  not  shown  that  she  ever  made  statements  out 
of  court  contrary  to  her  testimony  at  the  trial,  and  it  is  shown 
that  the  scandals  against  her,  as  they  are  reported  by  the  wit- 
nesses of  the  defendant,  are  made  more  than  improbable,  by  an 
exemplary  life  sustained  there,  and  carried  by  her  through  forty 
years  into  a  respected  old  age.  I  think  that  her  testimony,  cor- 
roborated as  it  is,  in  its  most  mat^al  particular,  by  four  otbe 
witnesses,  who  are  not  impeached  at  all  by  circumstonees  in  ^h 
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case,  or  by  an^  attempt  to  ^Uscredit  them,  and  two  of  whom  the 
defendant's  witnesses  declare  were  men  of  standing  and  high 
character,  prove  the  marriage  between  the  complainant's  mother 
and  father  as  fully  as  such  a  transaction  can  be  ascertained  by 
proofs,  and  in  the  way  which  has  .always  hitherto  been  adjudi- 
cated by  courts,  to  be  sufficient  to  establish  mairiage  in  cases 
of  this  kind.  The  coiroborating  evidence,  are  the  statements  of 
Madame  Caillavet,  that  Clark  made  proposals  of  marriage  for 
Zulime  to  her  family,  after  her  voluntary  withdrawal  from  Des- 
mnge,  upon  her  hearing  that  he  had  then  a  previous  wife  alive. 
That  Clark  acknowledged  to  her  the  marriage  afterwards,  and 
that  Zulime  did  the  same.  The  oath  of  Mrs.  Harper,  who  nursed 
the  complainant  as  the  friend  of  her  father,  that  Clark  repeatedly 
acknowledged  to  her  that  Myra  was  his  lawful  child.  The  wiU 
which  he  made  in  her  favor  a  short  time  before  Us  death,  which 
Mrs.  Harper  saw  and  read,  in  which  he  made  Myra  his  univer- 
sal legatee,  terming  her  in  it  his  lawful  child.  The  proof  by 
several  wilsiesses  that  such  a  will  was  made  by  him,  which  no 
one  can  doubt  whose  mind  is  open  to  the  proper  bearing  of 
testimofiy  in  ascertaining  truth.  His  solicitude  about  that  will 
and  the  object  of  it,^when  conscious  that  he  was  within  the 
grasp  of  death  without  a  hope  of  a  reprieve,  in  that  last  moment 
of  life  here,  wheii  that  which  presses  most  upon  the  parting 
spirit,  is  revealed  in  its  naked  truth ;  Clark  then  said,  that  Myra 
was  his  legitimate  child,  that  he  had  made  her  the  successor  of 
his  whole  estate.  With  dying  words  pointed  out  where  the 
will  would  be  found,  and  directed  with  all  the  earnestness  of 
his  condition,  that  it  might  be  delivered  as  soon  as  he  died,  to 
him  who  had  promised  to  be  her  tutor  and  guardian,  to  whose 
hands  she  was  confided  to  be  brought  up  in  the  rank  and  con- 
dition of  her  legitimate  paternity,  as  the  dearest  and  last  object 
of  her  father's  affection.  Mrs.  Smyth  says  that  Clark  always 
spoke  of  Myra  to  her  as  his  legitimate  daughter,  before  he  made 
the  will  of  1813,  then  so  describing  her  in  the  will,  and  after- 
wards in  their  conversation  about  her.  This  witness,  in  her 
answer  to  the  tenth  cross-interrogatory,  gives  the  cause  of  the  final 
separation  between  Clark  and  Zuhme.  It  is,  that  w;hen  Mr. 
Clark  was  absent  in  Washington,  individual  had,  or  supposed 
they  had,  a  great  interest  in  dissolving  his  connection  with  the 
mother  of  his  child,  commenced  a  plan  of  breaking  it  up,  by 
writing  to  Mr.  Clark  imputations  against  her,  and  by  filling  her 
mind  with  unfavorable  impressions  against  him,  till  at  length 
his  mind  was  so  poisoned,  that  when  he  arrived  in  New  Orleans 
she  and  he  had  a  severe  quarrel,  and  separated.  She  immedi- 
ately after  this  left  New  Orleans.  Madame  Caillavet  swears 
that  she  was  not  present  at  the  maniage  of  Clark  and  Zulime, 
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but  says,  ^  I  do  know  that  Clark  made  proposals  of  marriage 
for  my  sister,  an^  subsequently  Zulime  wrote  to  me  that  she  and 
Clark  were  married.  Mr.  Cmrk's  proposals  of  marriage  were 
made  after  it  became  known  that  her  marriage  with  Mr.  I^es- 
grange  was  void,  firom  the  fact  of  his  having  then  and  at  the 
time  of  his  marrying  her  a  living  wife.  These  proposals  were 
deferred  being  accepted,  till  the  record  proof  of  Desgrange's  pre* 
vioufi  marriage  could  be  obtained,  and  Zulime  and  Madame 
Despau  sailed  for  the  north  of  the  United  States,  to  obtain  the 
record  proof.  Mr.  Clark  acknowledged  her  to  me  as  his  lawful 
child."  Pierre  Baron  Boisfontaine,  after  reciting  with  much 
minuteness,  chrcumstances  connected  with  the  will  of  1813,  says, 
Clark  spoke  to  him  of  Myra  as  his  legitimate  child,  and  in  speak- 
ing to  him  of  her  mother,  he  says,  '<  he  spoke  of  her  with  great 
respect,  and  frequently  told  me  after  her  marriage  with  Oar- 
dette,  that  he  would  have  made  his  marriage  v(dth  her  public,  if 
that  barrier  had  not  been  made,  and  frequently  lamented  to  me 
that  this  barrier  had  been  made,  but  that  she  was  blameless.'* 
Col.  Bellechasse  also  8a;|^s,  that  Clark  repeatedly  acknowledged 
to  him  that  Myra  was  ms  legitimate  child,  and  styled  her  in  his 
will  of  1813,  his  legitimate  daughter.  This  witness  also  gives 
a  very  full  account  of  the  will  of  1813.  I  have  cited  only  so 
much  of  the  testimony  of  these  witnesses,  as  is  confirmatory  of 
the  testimony  of  Madame  Despau,  in  respect  to  the  marriage  of 
Clark  with  her  sister,  and  of  Clark's  acknowledgment  to  others 
of  his  marriage  with  Zulime,  and  of  their  child's  legitimacy. 

And  now  it  may  well  be  asked,  upon  what  rule  of  evidence 
it  is,  that  the  testimony  of  Mr.  Coxe,  standing  as  he  (does  in 
this  case  in  the  same  legal  relation  as  a  witness,  with  Madame 
Despau,  can  be  used  to  mscredit  both  her  and  her  sister  Madame 
CaiUavet  There  is  no  contradiction  by  him  of  any  fact  stated 
by  them  or  either  of  them.  No  conflict  between  them  in  any 
one  point,  unless  it  be,  the  differences  between  himself  and 
Madame  Despau,  as  to  the  time  of  the  birth  of  Caroline,  and 
the  time  of  Mr.  Clark's  being  in  Philadelphia  in  the  last  of  1801, 
until  April,  1802,  in  which  Madame  Despau  is  confirmed  by 
Mr.  Clark's  correspondence  with  Mr.  Coxe,  furnished  by  the  lat- 
ter for  the  defence  in  this  case.  Indeed,  the  witnesses,  though 
speaking  of  the  same  persons,  are  testifying  to  different  transac- 
tions in  their  history,  Mr.  Coxe  to  a  connection  between  Mr. 
Clark  and  Zulime,  founded  upon  Mr.  Clark's  declarations  of  it 
to  him,  and  Zulime's  acknowledgment  by  her  delivery  to  him 
of  Mr.  Clark's  letter,  his  assistance  to  her  in  consequence  of  it, 
his  preparations  for  her  delivery  and  the  birth  of  Caroline,  and 
Clark's  subsequent  recognition  of  that  child  as  his  ;  and  Madamo 
Despau,  of  a  fact  of  marriage  happening  afterwards,  Madame 
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Despau  being  present  at  it ;  and  Madame  Caillavet  stating  that 
before  it  took  place,  Mr.  Clark  had  made  proposals  of  marr  uge 
to  all  of  her  family  for  Zulime,  after  her  separation  £rom  Lei^- 
grange.  Certainly  Mr.  Coxe's  opinions  concerning  the  maniagO; 
and  his  recital  of  "Mr.  Clark's  courtships  of  another  lady,  years 
after  it,  when  hi^  relation  to  society  had  become  changed,  and 
there  had  been  added  to  the  notoriety  of  his  commercial  enter- 
prise, something  of  political  consequence,  ought  not  to  be  per- 
mitted to  preponderate  against  witnesses  who  swear  to  the  fact 
of  marriage,  Clark's  subsequent  acknowledgment  of  it  when 
time  and  trouble  had  obscured  his  fancied  greatness,  and  his  re- 
peated declarations  to  lisinterested  witnesses  that  Myra  was 
his  lawful  child.  But  we  shall  see  how  this  ^timony  of  Mr. 
Coxe  has  been  associated  with  a  paper  in  this  case,  to  ^ve  to  it 
a  bearing  upon  the  evidence  of  Madame  Despau  and  Madame 
Caillavet,  without  which,  they  would  not  have  been  assailed, 
and  with  which,  it  is  according  to  the  rules  of  evidence,  worth- 
less. 

Having  concluded  in  my  own  mind  that  the  evidence  esta- 
blishes the  marriage  between  the  father  and  mother  of  Mrs. 
G^aines  and  that  she  is  the  child  of  their  union,  I  proceed  to  the 
next  most  interesting  point  in  the  cause. 

It  is  that  neither  their  marriage  nor  her  birth  will  be  available 
to  establish  the  claim  of  Mrs.  Gaines,  because  at  the  time  when 
Clark  married  her  mother  she  had  then  another  husband  ^ve. 
That  marriage  being  admitted,  and  that  Desgrange  was  alive 
when  the  marriage  with  Clark  was  solemnized,  me  objection 
will  be  sufficient,  unless  it  can  be  removed.  Upon  the  part  of 
Mrs.  Gkines,  it  is  said,  and  I  think  is  proved  as  uie  law  requires 
it  to  be  done,  that  her  mother's  marriage  with  Desgrange  is  as 
void  on  account  of  his  having  been  a  married  ri^an  when  he  mar- 
ried her,  as  if  there  never  had  been  such  a  relation  between  them. 

The  attitude  of  the  parties  in  the  cause  is  then  this,  that  each 
charges  a  bigamy  in  support  of  their  respective  rights — with  this 
difference  that  the  defendants  do  so  for  the  twofold  purpose  of 
establishing  the  fact  upon  the  mother  of  Mrs.  Craines,  and  from 
the  nature  of  the  testimony  upon  which  they  rely,  to  show  that 
it  also  disproves  the  marriage  between  her  and  Clark.  I  will  exa- 
mine both,  and  fearing  that  I  may  omit  something,  I  will  state 
the  proofs  upon  which  each  party  relies,  after  having  stated  the 
kind  of  proof  which  the  law  permits  to  be  given  in  a  civil  suit, 
where  bigamy  is  the  point  to  be  determined. 

A  charge  of  bigamy  in  a  criminal  prosecution,  cannot  be 
proved  by  any  reputation  of  marriage ;  there  must  be  proof,  of  ac- 
tual marriage  before  the  accused  can  be  convicted.  But  in  a 
civil  suit  the  confession  of  the  bigamist  will  be  sufficient  when 
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made  oiider  circumstances  from  which  no  objection  to  it  as  a 
confession  can  be  implied.  The  proofs  relied  upon  by  Mrs. 
Gaines  to  establish  the  bigamy  of  jDesgrange  when  he  mairied 
her  mother,  are,  his  confessions  of  it  to  witnesses  contemporary 
with  the  fact  of  their  separation,  more  than  a  year  before  he  was 
prosecuted  for  bigamy,  when  it  does  not  appear  by  any  proof  in 
the  cause  that  he  was  menaced  with  a  prosecution.  To  such 
confes.don  is  added  his  flight  from  New  Orleans  during  the  pen- 
dency of  an  inquiry  against  him  for  bigamy  and  an  adjudication 
afterwards  upon  his  return  to  New  Orleans,  by  a  competent  tri- 
bunal, in  an  inquiry  into  the  validity  of  that  marriage,  at  the  suit 
of  Zulime  in  her  maiden  name,  in  which  judgment  was  given  in 
her  favor,  and  against  him.  In  respect  to  the  marriage  of  her 
father  and  mother,  the  complainant  relies  upon  the  proof  of  it 
by  Madame  Despau,  who  was  present  when  it  took  place,  upon 
the  declaration  of  Madame  CaiJlavet  as  to  Clark's  previous  pro- 
posals of  marriage  to  her  family  for  her,  their  and  her  acceptance 
"  them  conditionally  upon  proof  being  obtained  of  Desgrange's 
orevious  marriage.  Clark's  admission  of  that  marriage  to  seve- 
ral witnesses,  as  I  have  already  shown,  her  father's  conduct  to- 
wards her  from  her  birth  to  his  death,  his  frequent  acknowledg- 
ment of  her  legitimacy,  the  provisions  of  fortune  which  he 
made  for  her  at  different  times,  and  the  will  which  he  made  in 
her  behalf,  declaring  her  to  be  his  legitimate  child,  and  making 
her  as  such  his  universal  legatee.  On  the  other  hand,  the  de- 
fendants rely  upon  the  validity  of  Desgrange's  marriage  to  Zu- 
lime, upon  the  secreby  of  her  intercourse  with  Clark,  or  of  their 
alleged  marriage,  upon  their  not  having  lived  in  open  cohabita- 
tion as  man  and  wife,  upon  Clark's  subsequent  courtship  of 
other  females  with  offers  of  marriage,  upon  Zulime's  marriage 
with  Gardette  in  1808,  without  any  attempt  to  prove  her  mar- 
riage with  Clark,  or  any  application  by  her  to  dissolve  it  by 
lee;al  means  or  to  enforce  it  with  the  proofs  which 'she  had  of  it 
when  she  discovered  his  infidelity  to  her.  They  also  rely  upon 
certain  papers  to  be  found  in  the  record. 

The  first  of  them  is  what  they  term  an  ecclesiastical  record  of 
a  prosecution  of  Desgrange  for  bigamy,  and  a  declaration  in  it 
imputed  to  the  complainant's  mother.  The  second  paper  is  her 
suit  against  Desgrange  for  alimony  as  late  as  the  year  1805. 
The  third  is  a  suit  brought  by  her  guardian,  Mr.  Davis,  in  her 
infancy,  against  the  executors  of  her  father  for  aliment,  and 
the  fourth  is  a  record  of  a  court,  properly  authenticated,  of  a  suit 
brought  by  Zulime  in  her  maiden  name  against  the  name  of 
Desgrange.  This  last  was  introduced  by  the  defendants  to  show, 
as  late  as  1806,  that  the  marriage  with  Desgmnge  had  not  been 
legally  dissolved.     And  until  it  was,  it  is  urged  that  there  was 
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such  an  impediment  in  the  way  of  her  marriage  with  CSaik  as 
to  make  that  marriage  null  and  void,  the  offspring  of  it  illegiti- 
mate, especially  so  for  the  purposes  of  inheritance,  even  admit- 
ting that  her  filiation  as  the  child  of  Clark  had  been  established 
It  has  been  said  that  the  invalidity  of  a  marriage  in  a  civil 
suit,  on  account  of  those  causes  which  make  it  void  ah  inUio^ 
particularly  in  the  case  of  one  void  on  account  of  the  bigamy 
of  one  of  the  parties,  may  be  proved  by  the  admission  of  the  fact 
b}r  that  party.  It  so  happens  in  this  case  that  Desgrange's  ad- 
mission of  his  bigamy,  excluding  his  admission  of  it  to  Zulime's 
family  for  the  present,  is  proved  by  a  witness  whose  testimony 
has  not  been  assailed  and  cannot  be.  Madame  Benguerel  has 
no  connection  with  the  family  of  the  complainant,  and  her  stand- 
ing and  character  are  such  that  the  defendants  could  not  im- 
peach her  credit  on  account  of  the  want  of  either.  She  was 
subjected,  too,  to  their  cross-interrogation,  and  it  brou£^ht  out 
neither  difference  or  contradiction  of  herself,  nor  any  thing  in 
the  way  in  which  she  gave  her  testimony  to  subject  her  to  any 
suspicion  of  friendship  to  the  complainant  or  of  any  want  of  me- 
mory or  unc  rtainty  of  her  narrative.  Madame  Benguerel  says, 
*^  My  husbaixd  and  myself  were  very  intimate  with  Desgrange, 
and  when  we  reproached  him  for  his  baseness  in  impo9ing  upon 
Zulime,  he  endeavored  to  excuse  himself  by  saying  that  at  the 
time  he  married  her,  he  had  abandoned  his  lawful  wife  and 
never  intended  to  see  her  again.''  In  her  answer  to  a  cross-in- 
terrogatory put  upon  this  point,  she  answers,  I  am  not  related 
to  the  defendants  nor  with  either  of  them,  nor  with  the  mother 
of  Myra,  nor  am  I  at  all  interested  in  this  suit.  It  was  in  New 
Orleans  where  I  obtained  my  information.  It  will  be  seen  by  my 
answers  how  I  know  the  facts  —  I  was  well  acquainted  with 
Desgrange,  and  I  knew  the  lawful  wife  of  Desgrange  whom  he 
had  married  before  imposing  himself  in  marriage  upon  Zulime. 
Now  let  this  evidence  be  taken  in  connection  with  the  arrival  of 
Barbara  D'Orci,  in  New  Orleans  from  France,  contemporary 
with  the  return  of  Desgrange  and  at  his  instance,  and  the  ante- 
cedent connection  between  them  as  that  is  represented  by  both, 
and  that  there  is  in  the  record  a  certificate  of  a  marriage  between 
one  Jacobus  Desgrange  and  one  Barbara  Nee  D'Orci,  in  every 
other  particular  corresponding  with  the  relation  which  these  per- 
sons had  been  in,  to  each  other  in  the  year  1790,  excepting  in 
this  that  Desgrange  was  afterwards  known  as  Jerome  and  not 
as  Jacobus,  and  it  will  be  admitted  that  the  facts  just  recited, 
with  Madame  Benguerel's  evidence,  are  sufficient  to  establish  the 
bigaimy  of  Desgrange  when  he  married  the  complainant's  mother. 
Against  this  confession,  what  is  urged  ?  Nothing  but  the  mis- 
application of  the  case  of  Harman  v.  McClelland,  16  Louis.  26, 
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in  which  it  was  rightly  ruled  that  in  an  application  for  a  divorcei 
it  would  not  be  granted  upon  the  confession  of  a  husband  and 
wife  of  adultery.  The  proof  in  the  case  also  shows  that  Des- 
grange  disappeared  from  New  Orleans  in  1802|  on  account  of 
the  current  charge  that  he  was  a  bigamist  and  whilst  a  prosecu- 
tion of  him  was  pending  for  that  offence.  There  is  also  proof  that 
he  did  not  return  to  ^w  Orleans  until  1805,  when  Louisiana 
having  become  a  portion  of  the  United  States,  he  could  do  so 
without  liability  to  a  renewal  of  an  ecclesiastical  criminal  prose* 
cution  for  bigamy  or  to  the  punishment  inflicted  by  the  provin- 
cial law  for  that  offence. 

But  sufficient  as  such  proof  is  to  establish  bigamy  in  a  civil 
suit,  the  complainant  adds  it  to  record  evidence  of  the  fact  of 
Desgrange  having  been  a  manied  man  when  he  imposed  him- 
self upon  her  mother  in  marriage.  The  record  and  juogment  of  a 
court,  of  competent  jurisdiction,  was  introduced  by  the  defendants 
as 'a  part  of  their  proofs  to  show  that  there  was  a  legal  impedi- 
ment in  the  way  of  Clark's  marriage  with  Zulime  when  it  occurred, 
and  that  continued  up  to  1806,  when  they  alle^  that  they  were 
divorced.  It  Was  used  for  that  purpose  and  much  relied  upon,  and 
it  was  not  until  it  was  shown  that  the  judgment  in  that  case  had 
relation  back  to  the  manriage  making  it  absolutely  void  ab  inUiOy 
that  it  was  urged  that  the  record  was  of  no  account  because  a  part 
of  it  was  wanting.  Here  it  is  necessary  to  be  particular/  I  cite 
from  their  answers  their  averments  concerning  that  record.  Upon 
page  58  of  the  record  the  defendants  introduce  it  in  the  following 
terms,  ^  That  afterwards,  on  or  about  the  24th  of  June,  1806,  Zu* 
lime  Nee  Carriere,  wife  of  the  said  Desgrange,  did  present  ano- 
ther petition  to  the  competent  judicial  tribunal  of  the  city  of  Ne*w 
Orleans,  therein  representing  herself  as  the  wife  and  of  having 
intermarried  with  Jerome  I^sgrange,  and  praying  for  a  divorce 
and  a  dissolution  of  the  bond  of  matrimony  existing  between 
her  and  the  said  Jerome  Desgrange,  and  which  wais  subsequently 
decreed,  subsequent  to  the  birth  of  the  complainant,  Mvra ;  and 
for  further  answer,  say  that  in  the  city  of  Philadelphia,  on  or 
about  the  2d  day  of  August,  1808,  Mrs.  Desgrange  having  ob- 
tained a  divorce  from  her  husband,  Jerome  Desgmnge,  and  hav- 
ing resumed  her  maiden  name,  did  enter  into  a  contract  of  ma- 
trimony with  and  did  intermarry  with  James  Gardette. ''  The 
preceding  extract  shows  that  the  defendants  not  only  use  it  to 
establish  the  fact  of  a  divorce,  but  for  the  purpose  of  sustaining 
the  rightfulness  of  Zulime's  marriage  with  Gardette.  Now  if 
llie  record,  imperfect  though'  it  may  be,  shows  that  the  divorce 
could  only  have  been  decreed  on  account  of  the  legal  invalidity 
of  the  marriage  with  Desgrange,  at  the  time  of  its  occurrence, 
then  unless  it  can  be  shown  that  the  law  interposed  an  impedi- 
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ment  to  marriace  in  the  way  of  the  party  imposed  upon,  until 
a  sentence  of  nmlity  had  been  obtained,  Zulime's  marriage  with 
Clark  was  a  good  and  valid  marriage,  though  fcnr  marrying  with- 
out such  a  sentence,  she  may  have  subject^  herself  to  the  dis- 
cipline of  the  church.  It  will  be  seen,  before  this  opinion  is 
closed,  what  the  law  is  upon  that  point 

The  deficiency  in  the  record  of  divorce  is  the  want  of  the  pe- 
tition. In  every  other  particular  it  is  perfect  So  much  so  that 
it  discloses  the  object  of  the  petition,  or  the  cause  for  which  the 
suit  was  brought,  and  for  which  the  judgment  of  the  court  was 
given. 

It  was  introduced  by  the  defendants,  who  allege  that  it  was  a 
decree  of  divorce,  annulling  the  bonds  of  matrimony  between 
Desgrange  and  Zulime,  by  a  competent  tribunal  in  New  Or- 
leans ;  record  58,  59 ;  216,  and  was  so  pleaded  in  their  answers. 
When  so  introduced  by  them  and  admitted  by  the  court  as  ad- 
missible evidence,  the  complainants  proved  the  loss  of  the  peti- 
tion, and  the  short  manner  of  entering  judgments  in  the  court  of 
which  it  was  a  record.  1206.  I  must  here,  remark,  though  so 
brought  forward  by  the  defendants,  that  the  majority  of  this 
court  has  rejected  it  firom  having  any  such  effect 

At  this  point,  then,  my  inquiries  begin  in  opposition  to  the 
courl^s  conclusion,  as  it  has  been  announced  by  my  learned  bro- 
ther. The  points  are,  can  we  learn  what  is  the  effect  of  judg- 
ment without  the  petition?  Can  we  ascertain  the  cause  for 
which  the  judgment  was  rendered  without  the  petition  ? 

What  is  the  effect  of  the  ijudgment  ?  It  is  one  of  a  court  of  re- 
cord having  jurisdiction  of  the  subject  and  over  the  parties  to  the 
suit.  It  annuls  the,  bonds  of  matnmony  -—  as  the  act  of  a  com- 
petent  tribuned  the  judgment  must  be  presumed  to  have  been 
rightfully  rendered,  until  the  contrary  appears.  This  rule  ap- 
plies as  well  to  every  judgment  or  decree  rendered  in  the  various 
stages  of  a  cause,  from  initiation  of  a  suit  to  the  final  adjudication, 
affirming  that  the  plaintiff  either  has  or  has  not  a  right  of  action ; 
10  Pet  472.  The  decree  then  had  a  legitimate  cause  until  the 
contrary  shall  be  shown.  Now  as  the  defendants  plead  this 
record  to  be  true,  averring  it  to  be  so  upon  their  oaths,  it  cannot 
be  further  inquired  into  by  the  court,  with  a  view  to  take  firom 
either  party  in  the  suit  what  it  discloses.  Its  rejection  by  the 
court  places  its  judgment  in  the  remarkable  ana  unexampled 
condition  of  denying  to  the  complainant  the  benefit  of  the  de- 
fendant's answer,  as  to  a  fact  which  they  plead  to  be  true. 
Further,  it  decides  against  the  complainant,  not  upon  the  defi- 
ciency of  her  proofs,  but  by  a  denial  of  a  fact,  sworn  to  by  the 
defendants  to  defeat  the  complainant's  suit. 

What  but  divorce,  as  contradistinguished  firom  separation  a 
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mensd  et  thorOi  coxdd  have  been  the  cause  of  the  Buit?  The 
witnesses,  one  and  all  of  them  say,  that  the  bigamy  of  De9- 
grange,  or  his  having  been  charge<iwith  it,  induced  Zulime  to 
separate  herself  from  him,  and  to  return  to  her  family. 

But  the  cause  assigned  in  the  petition  for  the  divorce  may  be 
satisfactorily  made  out,  from  the  law  of  Louisiana  as  it  then 
was,  and  from  the  rest  of  the  record.  Between  1803  and  1807, 
the  United  States  Territorial  Government  of  New  Orleans, 
passed  no  law  upon  the  subject  of  marriage  and  divorce.  This 
judgment  then  in  Zulime's  suit  could  not  have  been  founded 
upon  any  statutory  enactment  after  the  transfer  of  Louisiana  to 
the  United  States.  In  the  discussion  of  this  point,  in  order  that 
I  may  be  better  understood,  that  must  be  kept  in  mind.  Then 
I  say,  that  the  laws  of  Spain  as  they  were  in  the  provincial  con- 
dition of  Louisiana,  concerning  manriage  and  aivorce,  and  in 
every  other  respect,  by  the  laws  of  nations,  and  by  the  Act  of 
Congress  of  1804,  organizing  a  government  for  New  Orleans, 
remained  in  force  there  until  legislatively  repealed.  Now,,  we 
learn  from  those  laws,  that  they  provided  for  sentences  of  the 
nullity  of  marriages  and  for  divorces.  From  the  same  law,  we 
learn  that  marriage  could  not  take  place,  if  there  exjsted  any 
canonical  or  civil  impediment.  1  White,  Recop.  44 ;  Johnson's 
Civil  Laws  of  Spain,  50.  There  are  fourteen  canonical  impe- 
diments for  which  divorces  were  granted  a  vinevlo  tnairimoniu 
In  1  M.  &  C.  S.  Partidas,  460,  it  is  said  there  are  fifteen,  but 
upon  the  examination  of  the  recital  of  them,  it  will  be  found 
there  are  substantially  only  fourteen,  the  last  mentioned  being 
only  a  prohibition  subjecting  the  party  to  the  discipline  of  the 
church,  not  extending  to  the  dissolution  of  the  marriage. 

Canoniced  doctors  express  the  fourteen  impediments  as  I  shaD 
state  them,  which  for  all  the  purposes  of  this  case,  and  for  un- 
derstanding them,  will  be  found  explained,  though  not  in  their 
order  in  the  Partidas. 

Error,  conditio,  votam,  cognatio,  crimen, 
Cultos,  disparitas,  vis,  ordo,  ligamen,  honestap 
8i  sis  affinis,  si  forte  coire  neqaibus 
8i  parochi  et  daplicis  deait,  presentia  testis 
Raptare  sit  mulier,  nee  parti  reddita  tat». 

The  civil  impediments  are  those  which  proceed  from  want  of 
understanding,  &c.  &c.,  and  from  previous  marriage,  the  wife  or 
husband  of  the  party  contracting  a  second  marriage  being  alive. 
For  such  causes  as  have  just  been  stated,  divorces  could  be 
granted  a  vinculo  matrimonii.  Such  was  the  law  of  marriage 
and  divorce  of  the  Catholic  church,  so  it  is  still,  and  it  was  the 
}aw  of  Louisiana  before  its  transfer  to  the  United  States,  and 
afterward  until  it  was  legislatively  repealed,  and  by  it  the  judg- 
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ment  was  given  which  divorced  Zulime  from  Desgrange.  For 
its  continuance  after  the  transfer  of  the  territory  to  the  United 
States,  see  2  Story's  Laws,  907,  and  the  act  of  the  3d  March, 
1805,  2  Story,  972,  expressly  providing  for  "the  continuance 
of  the  former  laws  of  Louisiana,  until  repealed  or  modified  by 
the  territorial  legislature." 

With  then  the  law  in  view,  we  are  prepared  to  ask  for  what 
cause  was  the  divorce  sought  by  Zulime  in  her  petition?  We 
see,  from  the  statement  which  has  been  made  of  the  law,  that  it 
could  not  have  been  for  a  supervenient  cause,  and  that  it  must 
have  been  for  one  antecedent  to  the  marriage,  which  made  it 
absolutely  void  from  its  beginning,  notwithstanding  all  the  forms 
of  marriage  had  been  observed.  And  what  this  cause  alleged 
in  the  petition  must  have  been,  cannot  be  more  conclusively 
shown  than  it  is  by  the  evidence  in  this  case,  and  by  the  record 
of  divorce,  excluding  all  other  enumerated  causes  of  divorce  a 
vinculo]  excepting  that  of  the  bigamy  of  Desgrange.  I  shall 
state  the  evidence  hereafter,  keeping  myself  now  to  the  point 
of  the  jurisdiction  of  the  court  in  rendering  a  judgment  of  di- 
vorce. It  having  been  shown  that  the  provincial  law  of  Louis- 
iana was  in  force  when  the  judgment  upon  Zulime's  petition 
was  given,  it  follows,  as  the  County  Court  of  New  Orleans  was 
constituted  with  a  civil  jurisdiction,  comprehending  also  what 
had  been  before  exclusively  ecclesiastical,  that  the  court  could 
only  grant  divorces  a  vinculo,  for  the  same  causes  for  which  they 
could  have  been  given  by  the  ecclesiastical  courts.  Fortunately, 
the  position  just  stated  is  that  of  the  highest  tribunals  of  this 
country,  and  in  those  of  Lduisiana  expressly,  when  they  have 
been  called  upon  to  decide  what  portion  of  the  jurisdiction  of 
the  consistory  courts  for  enforcing  the  canon  law,  appertained 
to  our  tribunals  organized  with  civil  jurisdiction.  It  follows 
then  that  the  judgment  of  the  County  Court  upon  ZuUme's  peti- 
tion, defectively  as  that  judgment  is  expressed,  could  only  have 
been  given  upon  a  petition  for  a  sentence  of  the  nullity  of  the 
marriage  between  the  petitioner  and  Desgrange.  Thus  with 
the  guide  of  a  settied  principle  in  respect  to  the  law  of  a  coun- 
try transferred  from  one  dominion  to  another,  until  that  law  has 
been  repealed,  the  purpose  and  object  of  the  lost  petition  in  Zu- 
lime's application  for  a  sentence  of  the  nullity  of  her  marriage 
with  Desgrange,  is  made  out  with  as  much  certainty  as  if  the 
petition  had  not  been  lost. 

I  think  these  results  have  been  shown  in  respect  to  the  judg- 
ment of  the  County  Court  upon  Zulime's  petition  for  a  sentence 
of  the  nullity  of  her  marriage  with  Desgrange. 

1.  That  the  territorial  government  had  not,  when  the  County 
Court  gave  the  judgment,  any  statutes  concerning  marriage  and 
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divorce.  2.  That  the  laws  of  Spain  upon  those,  subjects  were 
then  in  force.  3.  That  by  such  law  a  marriage  between  per- 
sons, either  or  both  of  whom  had  a  lawful  wife  or  husband  aUve, 
was  void  ab  initio.  4.  that  the  Countv  Court  of  New  Orleans 
had  a  general  civil  jurisdiction,  indudmg  the  power  to  divorce, 
but  that  it  could  not  divorce  for  a  supervenient  cause,  and  could 
only  divorce  a  vinculo^  for  an  impediment  existing  before  the 
marriage,  which  made  it  dissoluble.  5.  That  having  given  such 
a  judgment  upon  Zulime's  petition  against  Desgrange,  it  relates 
back  to  its  origin,  and  is  res  adjudicaia  controlling  all  other  tes* 
timony  in  this  cause,  which  has  been  given  with  a  view  of 
showing  that  Desgrange,  when  he  married  Zulime,  did  not  com* 
mit  bigamy. 

I  consider,  then,  that  the  complainant  has  established  by  such 
proof  as  the  law  requires,  that  Desgrange  comtnitted  the  offence 
of  bigamy  when  .he  married  her  mother ;  that  she  could  legally 
disregard  the  connection  and  marry  another  person ;  that  she 
did  manry  Clark,  that  the  complainant  is  the  only  offspring 
of  their  union,  and  is  entitled  to  her  legitime  in  her  father's 
estate. 

I  will  here  take  another  view  of  the  record  to  show  that  there 
is  in  it,  complete,  and  satisfactory  secondary  evidence  of  the 
object  and  purpose  of  the  lost  petition.  The  plea  put  in  by  the 
counsel  of  Desgrange  affords  a  clew,  not  of  itself  entirely  suffi- 
cient, but  which,  united  with  the  other  proceedings,  make  up 
what  the  law  terms  good  secondary  evidence  of  the  contents  of 
the  petition.  It  is  admitted  or  cannot  be  denied,  that  seeondajry 
evidence  may  be  given  to  supply  the  loss.  The  plea  denies  the 
jurisdiction  of  the  court  over  oivorce  cases,  and  then  urges  that 
the  court  could  not  consider  the  question  of  damages,  until  the. 
validity  of  the  marriage  between  the  defendant  and  Zulime  had 
been  ascertained  and  declared, — validity  of  the  marriage,  it  must 
be  remembered.  Can  any  thing  show  more  plainly  that  its  in- 
validity was  the  cause  assigned  in  the  petition.  Again,  the 
evidence  in  the  record  .of  the  County  Court  shows  that  Des- 
grange's  bigamy  in  marrying  the  complainant's  mother  was  the 
subject  of  her  petition  and  of  the  court's  inquiry.  I  take  from 
the  record  of  the  County  Court  a  part  of  what,  upon  the  trial  of 
the  case,  the  defendant  introduces  as  his  testimony,  which  thd 
defendants  in  this  suit  have  made  theirs  by  the  introduction  of 
it.  The  witnesses  speak  of  imputed  bigamy  to  Desgrange,  his 
flight  on  account  of  it,  and  his  confession.  Li  the  County  Court, 
not  one  of  them  answer^  to  any  thing  else  than  to  the  inquiry, 
whether  or  not  Desgrange  had  been  married,  and  whether  or  not 
that  wife  was  not  alive  when  he  married  Zulime.  One  of  the 
witnesses,  and  the  most  conclusive  that  could  be  in  such  a  case, 
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tells  the  cause  of  the  suits  and  no  one  disputed  it.  Besides,  the 
suit  is  in  the  maiden  name  of  the  plaintiff  against  the  name  of 
Desgrange,  and  the  cause  is  so  entitled.  Certainly  nothing 
more  in  the  nature  of  secondary  evidence  can  be  wanting  to 
establish  the  cause  for  which  the  divorce  from  Desgrange  was 
sought;  Yet  there  is  more ;  for  two  witnesses  swear  that  her 
suit  was  brought  to  get  a  sentence  of  the  nullity  of  her  marriage 
with  Desgrange  on  account  of  his  bigamy.  I  cannot  but  re- 
gard it  as  singular  and  unexampled,  too,  that  any  objection 
should  have  been  made  to  the  character  and  force  of  this  paper 
on  account  of  the  deficiency  of  ihe  petition  after  its  introduction 
by  the  defe'ndants  to  maintain  an  averment  in  their  ansyrers  to 
the  complainant's  bill.  It  was  introduced  and  used  by  the  de- 
fendants to  show  that  there  had  been  a  divorce  between  Zulime 
and  Desgrange.  The  complainant  could  not  object  to  its  intro- 
duction as  proof  of  an  averment  in  the  answer  to  her  bilL  It 
was  good  for  what  it  was  worth  or  for  what  it  might  disclose 
fm  or  against  either  party  in  this  suit.  The  complainant  relied 
upon  it,  as  her  counsel  may  very  well  do,  to  establish  the  original 
invalidity  of  the  marriage  with  Desgrange.  The  defendants 
relied  upon  it  to  show  the  lawfulness  of  Zulime's  marriage  with 
Gardette,  and  the  improbability  from  that  fact  that  Clack  had 
ever  married  her.  We  have  then,  the  defendants  admission 
that  the  judgment  of  the  County  Court  was  rendered  for  a  cause 
which  made  the  marriage  with  Desgrange  void  ab  initio.  To 
put,  then,  this  record  aside  as  nothing  in  the  case,  is  a^denial  to 
the  complainant  of  the  benefit  resulting  from  the  action  of  the 
defendants,  which  in  my  view  is  a  surprise  entitling  her  to  a  re^ 
hearing  of  the  cause  by  this  court  It  matters  not  whether  the 
surprise  has  been  caused  by  the  action  of  the  court  and  not  by 
that  of  a  party  to  the  suit  The  same  right  follows*  In  cases 
at  common^law  a  new  trial  would  be  granted,  and  in  cases  in 
chancery  a  rehearing  will  be  given.  If  such  secondary  evidence 
shall  not  be  deemed  sufficient  to  makcvjip  for  a  lost  paper,  one, 
too,  in  this  case,  which  the  complainant  had  every  motive  to 
produce,  which  she  sought  for  in  the  office  where  it  was,  witii- 
out  success,  but  which  the  defendants  subsequentlv  obtained 
and  made  evidence,  as  they  thought  exclusively  for  themselves. 
Without  regard  to  the  want  of  the  petition  then,  I  cannot  sup- 
pose that  any  thing  less  than  a  literal  copy  would  satisfy  those 
who  have  taken  a  different  view  of  it  from  myself. 

My  vie^s  having  been  given  upon  th^  credit  of  Madame 
Dcspau  and  upon  the  testimony  relating  to  the  bigamv  of  Des- 
grange, I  turn  to  that  upon  which  the  defendants  rely  to  dis- 
prove it.  Their  first  paper  is  termed  the  ecclesiastical  proceed- 
ings in  a  prosecution  against  Desgrange,  in  1802,  for  bigamy. 
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It  will  be  foand  at  length  in  the  opinion  read  by  Mr.  Justice 
Catron  for  the  majority  of  the  ^'udges  who  sat  in  the  trial  of  the 
canse. 

It  is  not  used  to  show  that  he  was  not  a  bigamist,  for  the 
paper  contains  only  an  interlocutory  order,  suspensive  of  further 
action,  until  the  inquiry  shall  be  resumed.  But  it  is  used,  be- 
.  cause  it  is  said  there  is  in  this  paper  a  declaration  by  Zulime 
of  her  disbelief  of  the  charge  against  Desgrange,  and  that  she 
was  then  his  wife. 

It  is  the  misfortune  of  the  complainant,  that  her  case  has  been 
considered  by.  the  court  with  the  rejection  of  the  judicial  proof 
of  the  bigamy  of  Desgrange,  which  is  admitted  to  be  admissible 
in  evidence,  and  with  the  allowance  against  b»  of  another 
paper,  to  which  her  counsel  objected  in  the  court  below  and 
here  also,  which  in  the  way  it  was  offered  is  not  admissible. 
Two  questions  arise  upon  tms  paper :  Is  it  on  official  register 
or  record  of  a  court,  authenticatea  as  it  should  be  to  make  it 
testimony  ?     What  is  its  effect  as  testimony  ? 

It  has  no  other  authentication  of  its  genuineress  than  the  de- 
clarations of  Bishop  Blanc  and  Father  Kemper.  The  latter 
says,  he  is  the  keeper  of  the  records  of  the  Catholic  church  at 
New  Orleans,  and  that  the  copy  in  the  record  is  an  exact  copy 
of  a  paper  found  there,  Bee.  577.  The  bishop  says,  be  has  the 
charge  of  such  records  of  the  bishopric  as  exists,  and  he  finds 
amon^  them  a  paper  which  is  truly  copied,  Bee.  694. 

Under  these  certificates  this  paper  has  been  used  by  the  court 
to  rebut  the  parol  proofs  of  the  bigamy  of  Desgrange.  The  in- 
tention cannot  be  objected  to,  but  rebutting  testimony  must  have 
legal  -admissibility  before  it  can  be  received  in  evidence.  Li  this 
instance  it  is  altogether  wanting. 

Public  writings  consist  of  the  acts  of  public  functionaries  in 
the  executive,  legislative,  and  judicial  departments  of  govern- 
ment, including  under  such  general  head  the  transactions  which 
official  persons  are  required  to  enter  into  books  or  registers,  or 
to  file,  where  books  are  not  kept,  in  the  course  of  their  public 
duties,  and  which  occur  within  the  circle  of  their  own  personal 
knowledge  and  observation.  To  this  class  may  be  referred  the 
acts  of  foreign  states  and  the  judgments  of  foreign  courts. 

Now  this  ecclesiastical  record,  as  it  is  called,  is  either  a  trans- 
action which  official  persons  are  required  to  keep,  or  it  is  the 
judgment  of  a  foreign  court.  Whether  one  or  the  other,  the 
certificates  of  the  bishop  and  Father  Kemper  are  not  sufficient 
to  make  it  testimony. 

If  it  shall  be  said  to  be  the  first,  before  it  can  he  received  as 
an  official  register,  it  must  be  shown  by  the  party  offerinff  it,  to 
be  one  which  the  law  required  to  be  kept  for  the  public  benefit 
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Such  writingB  aie  admiaaible  in  evidence  on  account  of  their 
public  nature,  though  their  authenticity  be  not  oonfiAbed  by  the 
usual  tests  of  truth ;  namely,  the  swearing  and  the  cross-exami- 
nation  of  the  persons  who  prepared  them.  They  are  entitled  to 
this  extraordinary  degree  of  confidencei  partly  because  they  are 
required  by  law  to  be  kept,  partly  because  their  contents  are  of 
public  interest  and  notoriety,  but  principally  because  they  are 
made  under  the  sanction  of  an  oath  of  office,  or  at  least  under 
that  of  official  duty,  by  accredited  agents  appointed  for  that  pur^ 
pose.  Moreover,  as  the  facts  stated  in  them  are  entries  of  a 
public  nature,  it  would  often  be  <}ifficult  to  prove  them  by  means 
of  sworn  witnesses.  The  same  rule  prevails  with  respect  to 
foreign  and  colonial  registers.  That  is,  copies  of  such  foreign 
regbters  will  only  be  admissible  as  proof  where  they  are  requiiid 
to  be  kept  b^  the  law  of  the  country  to  which  they  belong. 
Taylor  on  Evidence,  2, 1090.  In  Huet  v.  Le  Messurier,  1  Cox, 
27o,  a  copy  of  a  baptismal  register  in  Ghiemsey  was  rejected, 
because  it  did  not  appear  by  what  authority  it  was  kept  In 
Leader  p.  Barry,  1  Espinasse,  353,  and  in  the  Athlone  Peerage, 
8  jC.  &  Fijfk.  26^  copies  of  the  marriage  register  in  the  Swedish 
ambassador's  chapel,  at  Paris,  and  a  copy  of  the  book  kept  at 
the  British  ambassador's  hotel,  in  Paris,  in  which  the  ambassa- 
dor's chaplain  had  made  and  subscribed  entries  of  all  marriages 
of  Britisn  subjects  celebrated  by  him,  were  rejected  upon  the 
same  principle.  The  rule  in  its  application  is  made  more  cer- 
tain, for  we  find,  contemporary  with  some  of  the  cases  men- 
tioned, that  an  examined  copy  of  a  marriage  register  in  Barbadoes 
was  admitted,  it  expressly  appearing  that  8uct\  a  register  was 
kept  by  the  law  of  that  colony.  So  a  Jewish  record  of  circum- 
cision, kept  at  the  Great  Synagogue,  *in  London,  was  rejected, 
though  it  was  proved  that  the  entries  in  it  were  in  the  hand- 
writinff  of  a  deceased  Chief  Babbi,  whose  duty  it  was  to  per- 
form the  rites  of  circumcision,  and  to  make  correspondinff  en- 
tries in  the  books.  Da  vies  v.  Lloyd,  1  C.  &  Fin.  295,  per  Lord 
Denman  &  Patteson,  JJ.  When  this  last  decision  was  made,- 
its  correctness  was  questioned  b^  some  members  of  the  profes- 
sion as  not  being  reconcilable  with  the  principles  regulating  the 
admission  of  the  declaration  of  persons  in  the  course  of  office 
or  business.  But  it  has  not  been  judicially  questioned,  and  is 
judicially  considered  to  be  a  decision  within  the  rule  as  to  offi- 
cifiJ  registers,  though  there  .have  been  careless  departures  from 
it  The  reasons  for.  the  rejection  of  the  copy  in  that  case,  were, 
that  the  law  did  not  require  such  a  record  to  be  kept.  That  it 
did  not  appear  how  those  entries  were  kept  in  the  synagogue  to 
secure  them  from  false  entries,  or  to  whose  custody  they  were 
exdusively  officially  confided.    So  also  the  birth,  marriage,  or 


DECEMBER  TERM,   1851.  571 

Gainet  v.  Relf  et  al. 

burial  register,  of  any  dissenting  chapel  in  England  was  rejected, 
until  the  act  of  3  &  4  Vict  c.  9§,  provided  for  them  to  be  received 
as  evidence,  when  they  have  been  deposited  in  the  office  of  the 
Registrar-General  and  entered  in  his  list,  pursuant  to  that  act 

I  have  thus  shown  what  the  rule  of  evidence  is  in  respect  to 
public  or  official  writings,  from  adjudicated  cases.  The  same 
rule  prevails  in  the  courts  of  all  of  the  States  of  this  Union, 
and  has  hitherto  done  so  in  the  courts  of  the  United  States.  In 
England  we  have  just  seen,  that  the  statute  of  3  &  4  Vict  con- 
firms it;  by  the  provision  which  it  makes  in  respect  to  the  regis- 
ters of  dissenting  chapels.  In  Louisiana  the  rule  is  substantially 
the  same  as  it  is  in  the  courts  of  the  other  States  —  the  only  dif- 
ference being  that  it  is  better  guarded  and  has  been  put,  m  its 
application-  to  cases  there,  upon  a  broader  or  more  precise  com- 
prehension of  the  philosophy  of  evidence.  This  paper,  under  the 
decisions  of  the  courts  of  that  State,  would  not  have  been  per- 
mitted to  be  evidence  in  the  cause.  Each  State  may  refi;ulate 
for  itself  the  admission  of  such  writings  in  evidence.  Until  it 
shall  be  done,  the  general  rule  must  be  in  all  of  them  as  it  has 
been,  and  it  is  binding  in  the  courts  of  the  United  States. 

It  matters  not  that  this  paper  is  termed  an  ecclesiastical  re- 
cord. Such  a  designation  gives  it  no  authority  over  any  other 
official  register.  It  has  the  same  force  and  no  more  than  any 
other  paper  of  the  same  kind  would  have  from  any  other  church 
or  sect  of  Christians  in  our  country.  It  stands  upon  the  same 
footing  as  such  a  paper  would,  coming  from  the  bishop  and  rec- 
tor of  an  Episcopal  church,  or  from  any  other  denomination  of 
Christians.  All  of  them  under  our  constitutions  —  State  and 
national  —  being  separately,  according  to  the  faith  of  each,  upon 
an  equality  and  having  the  same  legal  protection  from  all  tor- 
tious interference  and  disturbance.  The  rule  for  which  I  have 
been  contending,  induced  me,  in  the  consideration  of  this  case, 
to  reject  the  certificate  of  the  marriage  of  Desgraiige  with  Bar- 
bara D'Orci,  introduced  by  the  complainant  It  is  not  suffi- 
ciently authenticated  to-  make  it  evidence  any  more  than  the 
ecclesiastical  paper  is  —  but  it  is  as  much  jjo.  And  I  should 
not  have  mentioned  it  at  all,  had  it  not  been  that  this  court,  in 
making  its  decision,  has  used  her  declarations  in  that  paper  to 
show  that  Barbara  and  Desgrange  were  not  married,  though  both 
admit  they  were  engaged  to  be  married,  and  that  she  left  her 
father's  house  with  that  intention. 

But  I  have  not  yet  done  with  tnis  paper.  Fatiguing  as  it  is 
to  me  to  state  aU  of  the  legal  objections  to  its  admissibility  in 
evidence,  I  yield  my  own  convenience  to  the  importance  of  the 
rule  for  which  i  am  contending,  in  some  hope  that  what  I  write 
may  attract  professional  attention,  and  prevent  the  disregard  of 
it  again. 
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Before  this  paper  with  such  certificates  could  be  made  evi- 
dence as  an  entry  or  file  in  the  course  of  business  or  of  ofiice,  it 
should  have  been  shown  that  it  was  filed  or  entered  contempo- 
raneously with  the  act  to  which  it  relates.  So  strict  is  this  rule 
to  guard  a^nst  impositions  of  papers  as  official  registers, 
that  it  requires,  either  where  the  oji^nal  or  a  copy  is  offered, 
that  it  sh^  appear  to  have  been  made  or  entered  contemporane- 
ously with  the  transaction.  Where  several  days  had  passed 
before  the  file  or  entry  was  made  the  paper  has  always  been  re- 

{'ected.  I  give  the  cases,  comprehendin|;,  firom  the  firat  to  the 
ast  of  them,  a  lon^  time.  Price  v.  Torrington,  1  Salk.  285 ; 
Vance  v.  Fairis,  2  Dall.  217 ;  Curren  v.  Crawfoni,  4  Ser.  &  Bawle, 
3,  5 ;  Ingraham  v,  Bockins,  9  Ser.  &  Rawle,  2B5 ;  Forsyte  i;. 
Norcross,  5  Watts,  432.  And  in  Waller  v.  Bowman,  8  Watts, 
544,  the  interval  of  a  day  between  the  transaction  and  the  entry 
was  held  to  be  a  sufficient  objection. 

Indeed,  I  do  not  know  a  rule  of  evidence  which  has  been 
more  uniformly  adhered  to  than  this  has  been.  I  regret  that  it 
should  have  been  overlooked  in  this  case,  for  I  know  it  will  be 
mischievously  used,  though  I  may  not  be  able  to  anticipate 
the  extent  of  mischief  it  may  do.  I  take  the  rule  to  be  this ; 
that  such  registers  must  be  promptly  made,  at  least  without  such 
delay  as  to  impair  their  credibility,  and  that  they  must  be  made 
by  the  person  whose  duty  it  is  to  make  them,  and  in  the  mode 
required  by  law,  if  any  has  been  prescribed.  Doe  v.  Bray,  8  B. 
C.  813 ;  Walter  v.  Wingfield,  18  Ves.  443.  This  ecclesiasti- 
cal  paper,  now  so  much  relied  upon  and  so  fatally  used  against 
the  complainant,  has  no  one  of  the  requisites  to  make  it  evi- 
dence. It  has  a  date,  but  how  it  got  among  the  records  of  the 
church,  or  when,  or  by  whom  it  was  put  there,  no  one  knows. 
I  remember  a  case  where  the  record  of  a  baptism  made  by 
a  minister  before  he  had  any  connection  with  the  parish,  with 
the  private  memorandum  of  the  clerk  who  was  present  at  the 
ceremony,  was  rejected.  It  was  not  contemporaneous  with  the 
occurrence ;  but  the  clerk's  memorandum  was  not'enough.  How 
far  short  this  ecclesiastical  paper  is  from  having  such  proof  to 
sustain  it !  I  will  now  proceed  to  apply  the  rules  of  evidence 
as  they  have  been  stated,  because  it  will  show  that  more  for- 
midable objections  exist  to  the  use  of  this  ecclesiastical  paper 
than  merely  legal  insufficiency  of  its  authenticity. 

It  purports  to  contain  the  action  of  public  authorities  having 
a  criminal  jurisdiction,  before  Louisiana  was  ceded  to  the  Uni- 
ted States.  The  presumption  is  that  it  and  other  documents 
like  it  had  a  regular  official  depository.  The  defendants  invoke 
it  as  such.  It  should  then  have  been  placed  upon  the  transfer 
of  the  public  papers  of  Louisiana,  with  the  authoritieB  of  the 
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United  States  who  were  appointed  to  receive  the^m.  That,  it 
seemS)  was  not  done.  This  paper,  then,  was  retained  by  the 
civil  or  ecclesiastical  authorities  of  Spain  as  one  not  included 
in  such  as  were  to  be  delivered  up  to  the  United  States,  but  as 
one  which  mi^ht  be  left  in  the  cathedral  at  New  Orleans, 
although  it  was  a  public  document.  The  latter  being  the  fact, 
it  is  not  unreasonable  to  ask,  before  it  shall  be  used  ad  an  au- 
thentic document,  upon  the  certificates  of  those  who  had  no  po- 
litical connection  then,  with  the  cathedral  of  New  Orleans,  for 
some  proof  that  this  paper  had  been  regularly  derived  from  -the 
authorities  by  whom  it  had  been  provincially  kept,  and  that  it 
had  been  faithfullv  and  honestly  preserved^ 

The  Catholic  church  in  Spain,  and  the  Spanish  ecdesiastioal 
authorities  in  New  Orleans,  had  a  political  character,  and  did 
exercise  an  undefined  jurisdiction  in  criminal  matters  of  a  cer- 
tain description.  And  records  may  have  been  kept  of  its  trans- 
actions. 

.  But,  since  the  cession  of  Louisiana  to  the  United  States,  the 
Catholic  society  in  New  Orleans  has  not  had  any  political  con- 
nection with  that  institution.  There  has  not  been  any  regular 
association  or  hierarchy  of  Catholic  Christians  there,  since  the 
change  of  government  The  cathedral  church,  formerly  a  part 
of  that  institution,  became  private  upon  the  transfer  of  the  rro- 
vince  to  the  United  States,  whatever  may  be  its  voluntary  eccle- 
siastical subordination  to  the  church  of  which  it  was  once  a 
political  part  This  separation  suggests  at  once  the  inquiry, 
what  portion  of  the  records  and  papers  of  the  original  Spanish 
hierarchy,  were  transferred  to  the  private  and  unrecognized  body 
of  American  Catholics  in  New  Orleans?  Also  what  measures 
were  taken  by  them  in  their  new  relation  to  our  government  to 
preserve  them  from  mutilation  or  from  additions  f  Have  there 
been  in  the  cathedral  of  New  Orleans  regular  keepers  of  these 
papers  from  the  beginning  of  the  political  change  in  the  condi- 
tion of  that  church  ?  None  of  these  inquiries  can  be  judicially 
assumed.  Courts  cannot  recognize  any  private  association  of 
persons  or  sect  of  Christians  as  legitimately  the  successors  of 
the  political  authorities  of  Spain,  for  the  custody  of  documents 
of  a  public  nature.  If  these  records  had  been  handed  over  by 
the  bishop  to  his  successor,  or  were  considered  as  any  part  of 
those  public  archives  which  were  to  be  transferred  to  the  United 
States,  proofs  of  such  connection  should  have  been  made  before 
the  paper  in  question  could  be  received  as  evidence..  There  is 
no  proof  of  any  such  connection,  or  that  any  thing  of  the  kind 
was  done.  All  that  is  proved  about  it  is  that  the  present  bishop 
has  the  charge  of  such  papers  as  are  to  be  found  in  the  cathe- 
dral, without  any  proof  that  they  were  regularly  transmitted  to 
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him  by  his  predecessors  or  to  any  one  of  them  who  succeeded 
to  the  diocese  after  its  separation  from  the  authorities  of  Spain* 
Nothing,  for  the  purpose  of  making  this  paper  evidence,  can  be 
inferred  from  the  fact  that  there  is  still  in  New  Orleans  a  congre- 
gation of  the  same  nanle  and  faith  worshipping  in  the  same 
building.  The  inquiries  suggested  cannot  be  taken  upon  trust 
The  pertinency  of  them  must  be  obvious,  when  it  is  remembered 
that  this  paper  has  found  its  way  into  this  case  upon  the  oaths 
of  the  present  incumbent  of  the  cathedral,  who  is  only  thirty-two 
years  of  age  and  of  a  prelate  of  recent  accession  to  that  dimity ; 
neither  of  whom  have  spoken  or  can  speak  of  the  integnty  of 
the  papers  of  which  they  say  they  have  the  care,  or  of  the  man- 
ner they  have  been  kept  by  their  predecessors,  or  how  they  were 
derived  from  the  ecclesiastical  authorities  of  Spain. 

I  speak  with  a  proper  sense  of  the  sacred  characters  which  they 
fill,  but  I  cannot' jumcially  recognize  them  to  be  the  successors 
of  the  public  p.uthorities  of  Spain  in  Louisiana  for  the  custody 
of  papers  forming  a  part  of  its  provincisd  judicisd  documents. 

If  the  paper  in  question  had  been  handed  over  officially  to  the 
predecessors  of  the  bishop,  or  had  been  allowed  inadvertently  to 
continue  among  the  archives  of  the  cathedral,  the  bishop  should 
have  been  called  upon  to  prove  all  that  he  knew  about  it,  before 
this  paper  was  made  evidence  in  this  case.  And  so  of  anv 
other  that  may  be  in  the  archives  of  the  cathedral,  and  whicn 
may  be  hereafter  offered  as  evidence  in  any  other  case.  For  all 
that  appears  this  paper  may  have  found  its  way  irregularly  and 
fraudulently  into  the  archives  of  the  church.  No  one  proves 
that  it  formed  a  part  of  them  at  any  time  preceding  the  com- 
mencement of  this  suit  It  had  been  repeatedly  sought  for  with- 
out success.  When  found  by  the  defendants  —  or  for  them  — 
it  was  under  circumstances  which  show  that  the  papers  of  the 
cathedral  have  not  been  kept  with  care  or  regularity,  or  with  any 
knowledge  of  what  they  were.  What  they  now  are  as  a  whole 
is  not  known.  They  have  neither  been  collated  nor  catalogued. 
What  they  were  when  the  ecclesiastical  authorities  of  Spain 
ceased  to  have  a  political  existence  in  Louisiana  no  one  knows. 
The  bishop  speaks  of  them  as  being  only  a  part  of  what  once  ex- 
isted. 

In  this  deficient  condition  of  the  archives  of  the  cathedral, 
without  knowing  how  it  has  happened,  I  cannot  say  that  any 
paper  has  been  abstracted  or  fraudulently  added,  to  serve  such  a 
purpose  as  this  paper  has  done.  But  I  can  say,  from  the  proofs 
i»i  this  cause,  that  the  archives  of  the  cathedral  have  been  too 
negligently  kept,  for  any  paper  in  them  of  provincial  date,  to  be 
received  as  evidence,  without  the  most  cautious  scrutiny  into  its 
authenticity.     The  rules  for  the  admission  of  public  papers  as 


DECEMBEB  TEBM,  1851.  075 

Oaijies  V.  Belf  et  al. 

evidence  most  be  rigidly  complied  with  in  respect  to  thenii  or 
consequences  may  follow  in  Louisiana,  which  nave  not  hitherto 
been  anticipated.  Comprehending,  as  they  must  doj  notices  of 
marriages,  births,  and  deaths,  they  may  be  invoked  to  guide  or 
disturb  the  descents  of  property  or  to  &c  and  unfix  a  relationship 
between  person's  differently  from  that  which  has  been  generally 
recognized.  My  object  in  what  I  have  hitherto  said  concernins; 
this  ecclesiastieal  paper,  has  been  to  show  that  it  was  not  ad- 
missible in  evidence  either  as  an  official  register  or  a  judicial 
proceeding. 

I  proceed  now  to  show  the  misuse  which  has  been  made  of 
it  and  its  worthlessness  as  testimony. 

It  does  not  disprove  Des^range's  admission  that  be  was  a 
married  man  when  he  married  Zulime.  It  positively  leaves  him 
under  a  criminal  prosecution  for  bigamy.  The  order  given  in 
it  is  not  an  acquittal.  It  suspends  proceedings  only  for  further 
investigation,  and  releases  Desgrange  from  jail,  because,  up  to 
that  time,  his  guilt  had  not  been  proved.  In  other  words,  the 
evidence  was  thought  sufficient  to  subject  him  to  another  trial, 
and  not  enough  for  a  final  judgment  against  or  for  him.  Such 
is  the  paper.  It  cannot,  then,  be  used  for  any  other  or  larger 
purpose.  The  depositions  which  it  contains  cannot  be  made 
evidence  in  any  case  between  other  parties.  The  whole  of  the 
paper  is  an  unfinished  suit  in  which  nothing  was  determined. 
It  stands  upon  the  same  footing  as  other  unconcluded  prosecu- 
tions, where  there  has  been  a  judgment  of  discontinuance,  non- 
suit, nolle  prosequi,  or  the  ignoramus  of  a  bill  by  a  grand  jury. 
All  of  us  know  that  the  proofs  taken  in  either  of  these  cases 
cannot  be  used  as  evidence  in  another  inquiry  into  the  truth  of 
facts  at  issue.  They  are  excluded,  as  well  by  the  practice  in 
Louisiana,  as  they  are  by  the  other  State  courts,  and  by  those 
of  England.  Indeed,  the  rule  excluding  such  proofs  includes 
the  exclusion  of  such  as  are  annexed  to  judgments  in  a  criminal 
prosecution.  Such  a  judgment  cannot  be  given  in  evidence  in 
a  civil  action  to  establish  the  truth  of  the  facts  on  which  it  was 
rendered,  any  more  than  a  judgment  in  a  civil  action  could  be 
given  for  the  same  purpose  in  a  criminal  prosecution.  I  cite 
the  cases.  Smith  v.  Rummens,  1  Camp.  9 ;  Hathaway  v.  Barrow, 
1  Camp.  151 ;  2  C.  M.  &  R.'139;  Jones  v.  White,  1  Str.  68,  B. 
N.  P.  233 ;  Hillyard  v.  Grantham,  cited  by  Lord  Hardwicke  in 
Brownsword  v.  Edwards,  2  Ves.  Sen.  246;  Gibson  v.  McCarthy, 
Cas.  Temp.'Hardw.  311;  Wilkinson  v.  Gordon,  2  Add.  152;  Ja- 
mieson  v.  Leitch,  Miln.  Eccle.  Tr.  Temp.  Radcliffe,  690.  These 
cases  establish,  without  a  doubt,  that  this  ecclesiastical  paper 
ought  not  to  have  been  admitted  as  evidence  to  affect  in  any 
way  the  right  of  the  complainant 
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I  will  now  notioe  another  depaitoie  firom  the  rnlea  of  eYidenoe, 
in  the  use  which  has  been  made  of  one  of  the  depoBitions  in  it| 
said  to  be  Zulime's. 

The  rule  is,  that  depositions  taken  in  one  cause  may  be  used 
in  another  trial  between  the  same  parties,  involving  the  same 
issues,  if  the  witnesses  are  dead  or  absent  They  have  never 
been  permitted,  when  the  witness  was  alive  and  within  the  ju- 
risdiction of  the  court  No  case  can  be  found  in  which  it  has 
been  done  before  it  was  allowed  in  this,  and  this  will  never  be 
cited  as  an  authority  for  a  different  rule.  The  rule  is  the  same 
everywhere.  In  no  courts  has  it  been  more  clearly  aflirmed 
than  it  has  been  in  the  courts*  of  Louisiana.  In  ilennen  v* 
Munro,  4  N.  S.  449,  it  is  said  that  a  deposition  of  a  witness 
taken  in  a  former  suit  is  admissible  if  he  be  dead  or  absent 

Here  the  fact  in  dispute  waa  the  bigamy  of  Desgrange.  For 
that  he  was  arraigned,  and  in  fact  tried.  Among  other  deposi- 
tions found  in  the  proceedings,  is  one  which  it  is  said  was  made 
by  Zulime.  The  object  of  the  defendants  was  to  use  it,  to  show 
that  she  had  admitted  herself  to  be  the  wife  of  Desgrange,  and 
had  expressed  her  disbelief  of  his  bigamy,  after  it  is  said  she 
had  married  Clark.  They  were  permitted  to  do  so,  though  it 
was  known  to  the  court  and  to  the  parties,  that  Zulime  was 
alive,  and  then  within  the  jurisdiction  of  the  court  Indeed,  the 
defendants  had  joined  in  a  commission  to  take  her  testimony. 
Why  it  was  not  executed  does  not  satisfactorily  appear.  But 
that  she  was  within  the  court's  jurisdiction  when  this  case  was 
tried,  and  that  it  was  known  to  the  court  and  to  the  defendants, 
the  record  proves.  The  defendants  then  had  no  legal  right  to 
use  a  deposition  which  they  ascribed  to  her,  as  haying  been 
made  in  a  criminal  proceeding  more  than  forty  years  before.  If 
her  testimony  was  wanted  for  their  defence,  they  ought  to  have 
made  her  a  witness.  They  could  have  done  so.  There  was 
nothing  in  her  relation  to  the  parties  in  this  suit  to  prevent  it 
Had  she  been  made  a  witness,  and  in  her  examination  had 
made  a  different  representation  of  facts  from  those  attributed  to 
her  in  the  deposition,  then  would  have  occurred  the  question, 
whether  the  latter  could  be  used  to  contradict  and  impeach  her. 
The  use  of  such  depositions,  is  what  is  termed  secondary  evi- 
dence. In  order  to  make  them  substitutes  for  the  viva  voce  testi- 
mony of  the  deponents,  it  is  essential  that  they  be  regularly 
taken  under  legal  proceedings  duly  pending,  on  an  occasion 
sanctioned  by  law;  and  unless  the  case  be  provided  for  by  sta- 
tute, or  by  a  rule  of  court,  it  must  further  appear  that  the  wit- 
ness cannot  be  personally  produced.  I  give  the  rule  as  it  is, 
without  meaning  that  the  courts  of  the  United  States  could 
make  any  such  exception  by  a  rule  of  court    But  the  rule,  as  I 
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have  given  it,  is  substantially  admitted  by  the  defendants,  for  the^ 
did  not  attempt  to  avail  themselves  of  the  deposition  as  evi- 
dence in  their  favor,  until  they  had  sought  to  make  an  apparent 
foundation  for  doing  so,  by  ^n  attempt  to  prove,  by  a  compari- 
son of  handwriting-,' that  the  signature  to  the  deposition  was 
Zulime's.  It  will  attract  the  notice  of  the  profession  with  some 
surprise,  that  experts  should  have  been  called  to  prove,  by  com- 
parison, Zulime's  signature  to  this  deposition,  when  the  proof 
concerning  it  could  have  been  made  by  herself,  with  an  explana- 
tion of  all  the  attending  circumstances. 

But  I  pass  on,  as  hastily  as  I  can,  to  another  objection  to  the 
use  of  this  deposition,  and  one  more  interesting  than  those 
which  have  been  already  stated. 

It  is,  that  by  the  law  of  Louisiana,  as  it  then  was  and  still  is, 
Zulime  could  not  be  a  witness  in  the  criminal  prosecution 
against  Desgrange,  supposing  her  to  be  his  wife,  as  the  defend- 
ants assert  her  to  have  been;  A  husband  may  not  be  a  witness 
for  his  wife,  or  the  wife  for  the  husband,in  a  criminal  proceed- 
ing. A  wife  may  impeach  marriage  to  obt€un  a  sentence  of 
nullity ;  she  may  be  a  witness  to  certain  facts  in  relation  t6 
those  impediments  deemed  by  law  sufficient  to  annul  the  mar** 
riage.  But  neither  by  the  civil  nor  canon  law,  or  by  the  com- 
mon law,  can  she  be  a  witness  for  or  against  her  husband,  when 
he  is  prosecuted  for  any  offence  which  the  law  punishes  in  his 
person.  Nor  can  she  be  a  witness  in  a  prosecution  of  him  for 
bigamy  with  herself,  until  after  the  relation  of  husband  and 
wife  has  been  proved  not  to  be  legal,  on  account  of  direct  and 
positive  proof  of  the  husband's  first  marriage ;  then  she  may  be 
a  witness  to  prove  the  second  marriage.  I  read  from  1  Qreenl. 
sect  339,  p.  409,  this  sentence :  "  Upon  a  trial  for  bigamy,  the 
first  maniage  being  proved  and  not  controverted,  the  woman 
with  whom  the  second  marriage  was  had,  is  a  competent  wit* 
ness,  for  the  second  marriage  is  void.  But  if  the  proof  of  the 
first  marriage  were  doubtful,  and  the  fact  is  controverted,  it  is 
conceded  she  would  not  be  admitted.  It  is  said  in  Cowen's 
Phillips,  vol.  1,  p.  79,  ed.  of  1849 :  on  an  indictment  for  a  second 
marriage,  though  the  first  wife  cannot  be  a  witness,  yet  the  se- 
cond wife  mav,  after  proof  of  the  first  marriage ;  after  such 
proof  she  would  be  competent  to  give  evidence  for  as  well  as 
against  the  prisoner.  Such  was  the  law  of  Louisiana  when 
Desgrange  was  prosecuted  for  bigamy,  and  when  Zulime  was 
forced  into  it  as  a  witness.  I  know  of  but  three  exceptions  to 
the  incompetency  of  a  wife  to  testify  against  a  husband  in  a 
criminal  case;  they  give  to  her  ample  security  against  his  abuse. 
She  is  a  competent  witness  in  an  inquiry  against  her  husband, 
upon  a  charge  which  affects  her  liberty  or  person.  Such,  for 
VOL.  zii.  46 
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instance,  bb  a  prosecution  for  a  forcible  marriage,  thongh  she 
mar  have  cohabited  with  him.  2  Buss.  206;  Wakefield's  case, 
4  How.  S.  T.  575;  Hawkins,  P.  C,  B.  1;  C.  41,  ^  13:  or  she 
may  be  a  witness  for  any  finross  injury  committed  on  her  person. 
Lord  Audley's  case,  1  S.  T.  393;  3  How.  8.  T.  413:  she  may 
be  a  witness  if  he  beats  her,  to  protect  herself  from  his  future 
brutality.  Such  being  the  law,  the  deposition  ascribed  to  Zu- 
lime  in  the  prosecution  against  Desgranse  was  illegally  taken, 
and  it  cannot  be  used  for  any  purpose  relative,  certainly  not  to' 
affect  the  rights  of  third  parties.  What  was  the  state  of  the 
TOosecution  when  she  was  summoned  to  eive  testimony? 
There  had  been  no  proof  of  Desgrange's  former  marriage. 
There  was  proof  of  his  having  married  her.  She  then  stood,  as 
far  as  that  prosecution  had  been  carried,  as  the  wife  of  Des- 
grange.  The  Vicar-General  presiding  in  it,  says,  not  being  able 
to  prove  the  report  of  Desgrange's  bigamy,  ana  having  no  more 
proofs  for  this  present,  let  dl  proceedmgs  be  suspended.  Under 
such  circumstances,,  the  mother  of  the  complainant,  then  twen- 
ty-two years  of  age,  was  called  upon  to  give  .testimony  against 
Desgrange.  He  had  imposed  upon  her  it  'is  true.  She  had 
parted  hers  ;lf  from  him  on  account  of  it  But  is  it  remarkable, 
being  the  father  of  two  of  her  children  then  alive,  that  she 
should  refuse,  when  forced  to  testify,  to  convict  him  of  an  of- 
fence, the  punishment  of  which  was  stripes  and  the  galleys?  I 
represent  the  paper  precisely  as  it  is.  The  deposition  of  Zu- 
lime  was  illegally  taken  there ;  it  is  so  here,  and  this  court,  in 
making  up  its  opinion  in  this  case,  should  not  have  considered 
it  as  admissible  in  evidence. 

But  iur  another  view  this  deposition  is  good  for  nothing.  It 
places  Zulime  in  an  inconsistent  position  with  herself,  and  it  is 
opposed  by  all  the  other  proofs  in  this  cause.  Its  utmost  weight, 
in  respect  to  her,  is  to  oiminish  the  force  of  her  declaration,  in 
respect  to  the  filiation  and  lefi;itimacy  of  her  child,  and  that  very 
remotely.  Her  acts  and  conduct  are  at  variance  with  the  depo- 
sition ;  the  last  was  taken  when  she  had  been  for  some  time 
separated  from  Des^ange,  avowedly  for  his  bigamy  in  marrying 
her.  She  had  not  lived  with  him  for  more  than  a  year,  and  did 
not  at  any  time  afterwards  live  with  him.  When  the  prosecu- 
tion of  Desgrange  began  she  was  living  with  her  family. 
When  Desgrange  was  released  from  prison  no  steps  were  taken 
by  either  for  a  reunion.  He  left  New  Orleans  immediately  upon 
his  release  from  jail,  and  did  not  return  to  it  until  after  the  Vi- 
car-General's power  to  resume  the  prosecution  against  him  had 
ceased,  by  the  transfer  of  Louisiana  to  the  United  States.  He 
is  charged  in  the  prosecution  with  an  intention  to  leave  New 
Orleans  to  avoid  it.    H&  did  so  instantly  upon  his  release  from 
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prison.  He  retoraed  in  three  yean ;  then  the  relations  of  man 
and  wife  between  them  were  not  resumed,  nor  sought  to  be  by 
either.  On  Ihe  contrarv,  as  soon  as  it  could  be  done,  she  prose- 
cutes him  in  her  maiaen  name,  to  be  released  from  ids  name, 
and  for  a  divorce.  A  judgment  was  given  in  her  fovor.  *  The 
deposition  ascribed  to  her  neither  proves  nor  disproves  his  bisa- 
my.  It  means,  and  cannot  be  made  to  mean  any  thing  ebe, 
than  that  Desgrange  and  herself  had  been  married,  that  she  had 
left  him  on  account  of  reports  of  his  bigamy,  that  she  had  not 
then  been  able  to  get  proofs  of  it ;  that  it  then  gave  her  no  un- 
easiness and  that  she  had  not  heard,  and  did  not  believe,  that  he 
had  three  wives.  In  the  condition  in  which  she  stood  in  that 
tribunal,  shall  what  she  there  was  induced  to  say  to  save  Des- 
gmnge  from  disgraceful  punishment,  be  reUed  upon  to  overturn 
and  outweigh  all  the  other  evidence  in  the  cause,  «f  her  marriage 
with  Clark ;  his  and  her  repeated  confessions  of  it  to  witnesses, 
and  his  recognition  of  their  offspring  as  his  legitimate  child? 
It  is  remarkable,  too,  that  this  deposition,  as  well  as  others  in 
this  ecclesiastical  record,  confirms  all  the  facts  related  by  Ma- 
dame Despau.  Her  voyage  from  New  Orleans  to  the  north— 
the  object  of  it — the  time  when  it  was  made;  the  arrest  and 
imprisonment  of  Desgrange  for  bigamy,  his  flight  from  New 
Orleans,  though  not  in  the  way  stated  by  her ;  the  subsequent 
cohabitation  of  Clark  and  Zulime;  that  Clark  and  Zulime 
were  in  Philadelphia  for  several  months  in  the  fall  of  1801,  and 
spring  of  1802,  under  circumstances  involving  familiar  relations 
and  intercourse;  that  they  thought  there  was  a  sufficient  cause 
for  them  to  keep  the  marriage  secret,  Clark  having  been  told 
by  counsel  that  a  sentence  of  the  nullity  of  Zulime's  marriage 
with  Desgrange  must  be  obtained,  before  her  marriage  with  hmx 
could  be  safely  proclaimed.  Both  parties  have  repeatedly  de- 
clared that  they  were  secretiy  married.  Clark,  from  the  birth 
of  the  complainant  until  he  died,  in  all  of  his  conduct  to  her,  acted 
consistently  with  such  a  declaration.  He  frequently  declared 
her  to  be  his  lawful  child.  No  one  doubts  that  he  made  a  will, 
in  which  he  proclaimed  her  to  be  so,  making  her  his  universal 
legatee,  whatever  may  have  become  of  that  will  after  his  death. 
Against  all  of  this  evidence,  there  is  nothing  but  the  deposition 
in  the  ecclesiastical  record,  which  has  been  forced  in  evidence 
in  this  cause,  contrary  to  law. 

I  will  now  briefly  notice  two  other  papers  which  the  defend- 
ants were  permittea  to  use  as  evidence  in  this  cause  in  violation 
of  every  rule  for  its  admission.  One  of  them  is  the  record  of  a 
suit  for  alimony,  which,  it  is  said,  was  brought  by  the  mother 
of  the  complainant,  against  Desgrange,  in  1805.  The  other  is 
a  proceeding  by  Mr.  Davis,  the  guardian  of  the  complainant. 
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against  the  executon  of  Clark,  for  maintenance  during  her  in- 
fancy, in  which  she  is  termed  the  natural  child  of  Clark. 

The  petition  in  the  first  is  in  the  usual  formula  to  get  such  a 
case  before  the  court,  but  the  facts  averred  in  it  are  not  sworn 
to.  It  is  signed  by  counsel  in  behalf  of  the  petitioner,  but  with- 
out  more  to  show  that  she  had  directed  it,  or  that  die  was  in 
any  way  informed  of  its  contents.  It  is  dated  about  tiie  time 
of  the  complainant's  birth.  The  object  of  the  defendants  in 
introducing  this  paper  is  to  show  that  the  mother  of  the  com- 
plainant admitted  herself  in  the  petition  to  be  the  wife  of  Des 
grange,  three  years  after  her  alle^d  marriage  with  Clark.  This 
cannot  be  done.  Such  a  paper  would  not  be  admissible  in  a 
suit  against  Zulime  herself.  It  cannot,  then,  be  so  in  any  otiier 
suit  between  other  parties.  The  petition,  in  such  a  case,  is  not 
admissible  in  another  suit  against  the  petitioner,  because,  not 
being  sworn  to,  its  language  is  regarded  as  merely  the  stigses- 
tion  of  counsel,  made  for  the  purpose  of  bringing  in  a  defendant 
to  answer.  An  answer  in  chancery,  put  in  under  oath,  is  re- 
ceivable against  the  party  who  swears  to  it;  but  that  the  nana- 
tive  part  of  a  bill  in  equity,  or  a  declaration  at  common  law  can 
be  used  in  another  suit  against  the  plaintiff  in  the  first,  has 
never  been  decided.  The  reverse  has  repeatedly  been.  It  would 
certainly  not  do  in  the  artificial  and  technical  modes,  in  which 
rights  are  prosecuted  in  courts  of  justice  to  make  us  answerable 
for  the  manner  in  which  they  are  described  or  averred  by  coun- 
sel If,  then,  the  mother  of  Zulime  would  not  be  bound  in 
another  suit  by  what  is  stated  in  the  petition  of  the  paper  in 
question,  it  must  be  admitted  that  the  paper  was  erroneously 
used' as  evidence,  to  effect  the  rights  of  her  child  in  this  suit. 

It  is  only  necessary  to  say  concerning  the  statement  in  the 
proceedinfi;  brought  by  Davis,  that  he  denies  upon  oath  that  he 
authorized  his  counsel  to  say,  that  the  complainant  was  the 
natural  child  of  Clark. 

I  have  now  noticed  every  paper,  which  has  been  brought  into 
this  suit  as  evidence.  My  views  of  each  of  them  are  sustained 
by  cited  authorities.  They  show  that  the  ecclesiastical  record, 
and  every  paper  in  connection  with  it,  and  the  records  for  ali- 
mony, have  been  forced  into  this  case  as  evidence  for  the  de- 
fendants contrary  to  law. 

Besides  these  papers,  the  defendants  have  no  other  evidence, 
to  gEunsay  the  proofs  which  the  complainant  has  given  of  her 
father's  marriage  with  her  mother,  her  right  to  marry  him  when 
she  did  so,  on  account  of  the  bigamy  of  Desgrange.  There  is 
nothing  in  the  record,  making  it  doubtful  that  her  father  and 
mother  repeatedly  acknowle(%ed  that  she  was  their  legitimate 
child.     One  witness,  and  one  only,  was  called  by  the  defendants 


DECEMBER  TERM,  1851.  581 

Gaines  o.  Belf  et  »1. 

to  prove  that  on  one  occasion,  Clark  apoke  of  her  to  him  as 
a  natural  child.  That  was  De  la  Croix.  He  says  that  Clark 
spoke  of  her  as  such  to  him.  Hie)^  testimony  cannot  be  allowed 
to  outweigh  Clark's  declarations,  to  Bellechasse,  Boisfontaine, 
and  Mrs.  Harper,  that  she  was  the  lawful  child  of  his  marriage 
with  her  mother,  especially  when  this  was  said  to  those  wit- 
nesses, contemporarily  with  what  De  la  Croix  says,  Clark  said 
to  him,  and  to  all  of  them  for  ike  same  purpose.  De  la  Croix 
says  Clork  told  him  so,  when  he  asked  him  to  become  her  tutor, 
and  to  be«  one  of  Us  executors  to  that  will  in  which  she  was 
called  his  legitimate  child  and  universal  legatee.  The  other 
witnesses  speak  of  the  same  time  in  connection  with  that  will. 
De  la  Croix  says,  he  saw  that  will  in  its  envelop ;  Mrs.  Harper 
saw  and  read  it  She  swears  that  Clark  spoke  of  her  in  it  as 
his  legitimate  child  and  universal  legatee.  Clark  spoke  fljp;ain 
of  that  will  to  his  friends  at  his  bedside  in  the  last  hour  of  his 
life.  Their  testimony  is  on  the  record.  It  is  fiill,  positive, 
direct,  and  particular,  without  any  difference  beSTween  them. 
The  credit  and  character  of  those  witnesses  are  unimpeached. 
The  defendants  attempted  to  assail  them,  but  these  witnesses 
examined  for  that  purpose,  otie  and  all  of  them,  declare  that 
Bellechasse  and  Boisfontaine  were  persons  of  truth,  honor,  and 
standing.  No  one  has  attempted  to  assail  the  veracity  of  Mrs. 
Harper.  De  la  Croix's  statement  must  have  been  a  misunder- 
standing of  Clark's  language.  If  not  so,  still  it  must  yield  to 
the  testunony  of  three  witnesses,  to  each  of  whom  Clark  said 
at  different  times  in  connection  with  his  will,  that  Myra  was 
his  legitimate  child,  and  to  two  of  whom  he  admitted  his  mar- 
riage with  her  mother. 

There  was  but  one  way  to  get  rid  of  the  force  of  the  com- 
plainant's evidence  in  support  of  her  legitimacy.  It  was  to 
assail  the  integrity  of  her  witnesses.  The  way  in  which  that 
was  attempted,  Lhave  shown  in  respect  to  Mesdames  Despuu 
and  Caillavet.  It  has  succeeded  with  the  majority  of  the  judges 
who  have  tried  this  cause  with  me.  But  I  feel  authorized  to 
say,  that  in  all  of  my  experience  in  the  profession,  I  have  never 
heard  of  witnesses  so  assailed  before  and  upon  such  illegal  tes- 
timony ;  not  insufficient,  but  inadmissibly  introduced  into  this 
cause  for  that  purpose.  My  brother  Daniel  thinks  as  I  do,  and 
will  express  himself  accordingly.  Beddes,  these  witnesses  have 
been  said  to  be  unworthy  of  credit,  when  in  the  most  important 
particulars  of  their  testimony,  concerning  Clark's  marriage  with 
the  mother  of  the  complainant,  and  of  her  legitimacy,  wey  are 
confirmed  by  other  disinterested  fitnesses  to  whom  Clark  ad- 
mitted both;  not  once,  but  several  times  on  different  occaF- 
fiions.    These  persons  are  strangers  to  the  parties  in  this  suit, 
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in  all  of  those  relations  of  life  which  might  be  supposed  to  in- 
cline them  to  favor  either.  They  have  not  any  connection  with 
each  other,  except  in  those  social  relations  which  made  them 
companions  and  the  intimate  firiends  of  Clark.  They  have  lived 
apait  at  remote  distances  for  many  years  since  the  death  of 
Clark,  knowing  nothing  of  his  child,  except  as  she  waa  seen  by 
them  in  her  infancy,  receiving  publicly  the  caresses  of  her  father 
and  hearing  from  him  his  acknowledgments  that  she  was  his 
leg^itimate  child.  Boisfontaine  tells  us,  that  Clark  frequency 
told  him,  after  Zulime's  marriage  with  Oardette,  that  he  would 
have  made  his  marriage  with  her  public,  if  that  barrier  had  not 
been  made,  and  frequently  lamented  to  him  that  it  had  been 
made,  but  that  she  was  blameless.  Bat  this  witness  shall  speak 
for  himself.  His  testimony  is  taken  from  the  record  without 
the  change  of  a  word. 

"  Cburt  of  Probate. 

William  Wallace  Whitney,  ' 
and  Myra,  his  wife, 
i;. 
E.  O'Bearne,  and  others. 

Interrosatories  to  be  propounded  to  witnesses  on  behalf  of 
the  complainants  in  this  cause : 

1st  Were  you  Acquainted  with  the  late  Daniel  Clark,  de- 
ceased, of  New  Orleans ;  if  so,  were  you  at  any  time  on  terms 
of  intimacy  with  him  ? 

2d.  Did  the  said  Daniel  Clark  leave,  at  his  death,  any  child 
acknowledged  by  him  as  his  own  ?  If  so,  state  t^e  name  of 
such  child ;  whether  said  child  is  still  living ;  and,  if  living, 
what  name  it  now  bears ;  as  also  state  when  and  where  and 
at  what  times  said  acknowledgment  of  said  child  was  made. 

3d.  Have  you  any  knowledge  of  a  will  said  to  have  been  exe- 
cuted by  said  Clark,  shortly  before  his  decease ;  did  you  ever 
read  or  see  the  said  will,  or  did  Daniel  Clark  ever  tell  you  that 
he  was  making  said  will,  or  had  made  said  will  ?  If  so,  at  what 
time  and  place ;  and  if  more  than  once ;  state  how  often  and 
when  and  where. 

4th.  If  you  answer  the  last  question  affirmatively,  state  whether 
the  said  Daniel  Clark  ever  declared  to  you,  or  to  any  one  in 
your  presence,  the  contents  of  the  said  will ;  and  if  so,  state  the 
whole  of  said  declarations,  and  the  time,  place,  and  manner,  in 
which  they  were  made,  before  whom,  and  all  the  circumstances 
which  occurred,  when  such  declaration  was  made. 
.  5th.  Slate  how  long  before  his  death  you  saw  the  said  Daniel 
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Clark  for  the  last  time ;  how  long  before  his  death  he  spoke  of 
his  last  will,  and  what  he  said  in  relation  to  his  afo/esaid  child: 
6th.  State  whether  you  ever  heard  any  one  sav  he  had  read 
the  s€ud  will ;  if  so,  state  whom,  what  was  said,  and  whether 
the  said  person  is  now  living  or  not 

(Signed.)  Wm.  W.  Worthinoton, 

Fw  Plaintiff. 
Oross-Examvned. 

1st  Each  witness  examined  and  answering  anyone  of  the 
foregoing  interrogatories,  is  desired  to  state  his  naihe,  age,  resi- 
dence, and  employment ;  and  whether  he  is  in  any  manner  con- 
nected with  or  related  to  any  of  the  parties  to  the  suit,  or  has 
any  interest  in  the  event  of  the  same. 

2d.  How  long  did  you  know  Daniel  Clark,  and  under  what 
circumstances  ?  And  if  you  presume  to  state  that  Daniel  Clark 
left  any  child  at  his  decease,  state  who  was  the  mother  of  said 
child,  and  who  was  the  husband  of  that  mother.  State  all  the 
circumstances  fully  and  in  detail,  and  whether  said  Clark  was 
ever  married ;  and  if  so,  to  whom,  when  and  where. 

3d.  If  said  Clark  ever  acknowledged  to  you  that  he  supposed 
himself  to  be  the  father  of  a  child,  state  when  and  where  he 
made  such  an  acknowledgment,  and  all  the  circumstances  of 
the  recognition  of  such  a  child  or  children,  and  whether  the  act 
was  public  or  private. 

.  4th.  Did  said  Clark  consider  vou  as  an  intimate  fnend.  to 
w&om  he  might  confide  commumcations  so  confidentialas  those 
relating  to  his  will  ?  If  aye,  state  what  you  know  of  your  own 
personal  knowledge  of  the  contents  of  said  will,  and  be  careful 
to  dbtingnish  between  what  you  state  of  your  own  knowledge, 
and  what  from  hearsay. 

The  defendants  propound  the  foregoing  interrogatories  .with 
a  full  reservation  oi  all  legal  exceptions  to  the  interrogatories  in 
chief,  the  same  not  being  pertinent  to  the  issue,  and  the  last  of 
said  interrogatories  being  calculated  merely  to  draw  from  the 
witnesses  hearsay  declarations. 

^Signed.)  L.  C.  Duncan, 

For  Defendant. 

In  pursuance  of  the  annexed  commission,  dir#cted  to  ^e,  the 
undersigned,  justice  of  the  peace,  personally  appeared  Pierre 
Baron  Boisfontaine,  who,  being  duly  sworn  to  declare  the  truth, 
on  the  questions  put  to  him  in  this  cause,  in  answer  to  "the  fore* 
going  interrogatories,  says : 

1st  In  reply  to  the  first  interrogatory,  he  answers : 
I  was  acquainted  with  the  late  Daniel  Clark,  of  New  Orleans, 
and  was  many  years  intimate  with  him. 
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2d.  In  reply  to  the  second  interrogatory,  he  answers : 
Mr.  Claric  left  at  his  death  a  daughter,  named  Myra,  whom 
he  acknowledged  as  his  own,  before  and  after  her  birth,  and  as 
long  as  he  lived.  In  my  presence  he  spoke  of  the  necessary 
preparation  for  her  birth ;  in  my  presence  asked  my  brother's 
wife  to  be  present  at  her  birth ;  and  in  my  presence  proposed  to 
my  sister  and  brother-in-law,  Mr.  S.  B.  Davis,  that  they  should 
take  care  of  her  after  her  bfarth.  After  her  birth  he  acknow- 
ledged her  to  me  as  his  own,  constantly,  and  at  various  places. 
He  was  very  fond  of  her,  and  seemed  to  take  pleasure  in  talk- 
ing to  me  about  her.  When  he  communicated  to  me  that  he  was 
making  his  last  wiU,  he  told  me  he  should  acknowledge  her  in 
it  as  his  legitimate  daughter.  The  day  before  he  died,  he  spoke 
to  me  about  her  with  great  affection,  and  as  being  left  his  estate 
in  his  last  will.  The  day  he  died  he  spoke  of  her  with  the  in- 
terest of  a  dying  parent,  as  heir  of  his  estate  in  his  last  wilL 
She  is  still  living,  and  is  now  the  wife  of  "William  Wallace 
Whitney. 
3d.  In  reply  to  the  third  interrogatory,  he  answers : 
About  fifteen  days  before  Mr.  Clark's  death,  I  was  present 
at  his  house,  when  he  handed  to  Chevalier  De  la  Croix  a  sealed 
packet,  and  told  him  that  his  last  will  was  finished,  and  was  in 
that  sealed  packet.  About  ten  days  before  this,  he  had  told  me 
that  it  was  done.  Previous  to  this,  commencing  about  four 
months  before  his  death,  he  had  often  told  me  he  was  making 
his  last  will.  He  said  this  in  conversations  to  me  on  the  plant- 
ation, and  at  his  house ;  and  I  heard  him  mention  this  subject 
at  Judge  Pitot's.  I  frequently  dined  at  Judge  Pitofs,  Vfith  Mr. 
Clark,  on  Sundays.  The  day  before  he  died,  he  told  me  that 
his  last  will  was  below  in  his  office-room,  in  his  little  black 
case.  The  day  he  died,  he  mentioned  his  last  will  to  me. 
4th.  .In  reply  to  the  fourth  interrogatory,  he  answers: 
I  was  present  at  Mr.  Clark's  house,  about  fifteen  days  before 
his  death,  when  he  took  from  a  small  black  case,  a  sealed  packet, 
handed  it  to  Chevalier  De  la  Croix,  and  said,  my  last  will  is 
finished ;  it  is  in  this  sealed  packet  with  valuable  papex^ ;  as  you 
consented,  I  have  made  you  in  it,  tutor  to  my  daughter.  If  any 
misfortune  happens  to  me,  will  you  do  for  her  all  you  promised 
me  ;  will  you  take  her  at  once  from  Mr.  Davis  ?  I  have  given 
her  all  my  estate  in  my  will,  an  annuity  to  my  mother,  and 
some  legacies  to  friends ;  you,  Pitot  and  Bellechas»e,  are  the 
executors.  About  ten  days  before  this,  Mr.  Clark,  talking  of 
Myra,  said  that  his  will  was  done.  Previous  to  this,  he  often 
told  me,  commencing  about  four  months  before  his  death,  4hai 
he  wa§  making  his  last  will.  In  these  conversations,  hp  told 
me  that  in  his  will  he  should  a(5knowlcdge  his  daughter  Myra 
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as  his  legitimate  daughter,  and  give  her  all  his  property.  He 
told  me  that  Chevalier  De  la  Croix  had  consented  to  be  her 
tutor  in  his  will,  and  had  promised,  if  he  died  before  doing  it,  to 
go  at  once  to  the  North,  and  take  her  from  Mr.  Pavis;  that  she 
was  to  be  educated  in  Europe.  He  told  me  that  Chevalier  De 
la  Croix,  Judge  Ktot,  and  Colonel  Bellechasse,  were  to  be  exe- 
cutors in  his  will.  Two  or  three  days  before  his  death,  Icame 
to  see  Mr.  Clark  on  plantation  business ;  he  told  me  he  felt 
quite  ilL  I  asked  him  if  I  should  remain  with  him  ;  he  answered 
that  he  wished  me  to.  I  went  to  the  plantation  to  set  things  in 
order,  that  I  might  stay  with  Mr.  Clark,  and  returned  the  same 
day,  to  Mr.  Clark,  and  stayed  with  him  constantly,  till  he  died 
The  day  before  he  died,  Mr.  Clark,  speakii^  of  his  daughter 
Myra,  told  me  that  his  last  will  was  in  his  ofnce-room  below,  in 
the  little  black  case ;  that  he  could  die  contented,  as  he  had 
insured  his  estate  to  her  in  the  will.  He  nlentioned  his  pleasure 
that  he  had  made  his  mother  comfortable  by  an  annuity  in  it, 
and  remembered  some  friends  by  legacies.  He  told  me  how 
well  satisfied  he  was  that  Chevalier  De  la  Croix,  Judge  Pitot, 
and  Bellechasse,  were  executors  in  it,  and  Chevalier  De  la  Croix 
Myra's  tutor.  About  two  hours  before  his  death,  Mi.  Clark 
showed  strong  feelings  for  said  Myra,  and  told  me  that  he  wished 
his  will  to  be  taken  to  Chevalier  De  la  Croix,  as  he  was  her 
tutor  as  well  as  one  of  the  executors  in  it ;  and  just  afterwards 
Mr.  Clark  told  Lubin,  his  confidential  servant,  to  be  sure,  as 
soon  as  he  died,  to  carry  his  little  black  case  to  Chevalier  De  la 
Croix.  After  this,  and  in  a  very  short  time  before  Mr.  Clark 
died,  I  saw  Mr.  Relf  take  a  bundle  of  keys  from  Mr.  Clark's 
armoire,  one  of  which,  I  believe,  opened  the  little  black  case ;  I 
had  seen  Mr.  Clark  open  it  very  often.  After  taking  these  keys 
from  the  armoire,  Mr.  Relf  went  below.  When  I  went  below  I 
did  not  see  Mr.  Relf,  and  the  office-room  door  was  shut.  Lubin 
told  me  that  when  Mr.  Relf  went  down  with  the  keys  from  the 
armoire,  he  followed,  saw  him  then,  on  getting  down,  go  into 
the  office-room,  and  that  Mr.  Reli,  on  going  into  the  office-i'oomi 
locked  the  office-room  door.  Almost  Mr.  Clark's  last  words 
were  that  his  last  will  must  be  taken  care  of  on  said  Myra*s 
account 
6th.  In  reply  to  >the  fifth  interrogatory,  he  answers : 
I  was  with  Mr.  Clark  when  he  died ;  I  was  by  him  constantiy 
for  the  last  two  days  of  his  life.  About  two  hours  before  he 
died,  he  spoke  of  his  last  will  and  his  daughter  Myra  in  connec- 
tion and  almost  his  last  words  were  about  her,  and  that  this 
will  must  be  taken  care  of  on  her  account. 

6th.  In  reply  to  the  sixth  interrogatory  he  answers : 

When,  after  Mr.  Clark's  death,  the  disappearance  of  his  last 
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will  was  the  subject  of  converaationy  I  related  what  Mr.  Claik 
told  me  abont  bis  last  will  in  his  last  sickness.  Judge  Pitot  and 
John  Lynd  told  me  that  they  read  it  not  many  days  before  Mr. 
Clark's  last  sickness ;  that  its  contents  coiresponded  with  what 
Mr.  Clark  had  told  me  about  it ;  that  when  they  read,  it  was 
finished ;  was  dated  and  signed  by  Mr.  Cldrk ;  was  an  holo- 
graphic will ;  was  in  Mr.  Clark's  handwriting ;  that  in  it  he  ac- 
knowledged the  said  Myra  as  his  legitimate  daughter,  and  be- 
queathed all  his  estate  to  her;  gave  an  annuity  to  his  mother, 
and  legacies  to  some  friends ;  the  Chevalier  Delacroix  was  tutor 
of  said  Myra,  his  daughter;  Chevalier  Delacroix,  Colonel  Belle- 
chasse,  Judge  Pitot,  were  executors.  Judge  Pitot  and  John 
Lynd  are  <kad.  The  wife  of  William  Harper  told  me  she 
read  it  Colonel  Bellechasse  told  me  that  Mr.  Clark  showed  it 
to  him  not  many  days  before  his  last  sickness ;  that  it  was  then 
finished.  Colonel  Bellechasse  and  the  lady,  who  was  Madame 
Harper,  are  living. 
In  reply  to  the  first  cross-interrogatory,  he  answers: 
My  name  is  Pierre  Baron  Boisfontaine ;  my  age  about  fifty- 
eight;  I  have  been  some  time  in  Madisonville;  the  place  of 
my  family  abode  is  near  New  Orleans,  opposite  side  of  the  river ; 
I  was  eight  years  in  the  British  army ;  I  was  several  years  agent 
for  M.  Clark's  plantations ;  since  his  der  th  have  been  engaged 
in  various'  objects ;  I  now  possess  a  house  and  lots,  and  derive 
my  revenue  firom  my  slaves,  cows,  &c  I  am  in  no  manner  con- 
nected with,  or  related  to,  any  of  the  parties  of  this  suit ;  I  have 
no  interest  in  tfiis  suit. 

In  reply  to  the  second  cross-interrogatory,  he  answers : 
I  knew  Daniel  Clark  between  nine  and  ten  years ;  I  knew  him 
as  the  father  of  Myra  Clark ;  she  was  bom  in  my  house,  and 
was  put  by  Mr.  Clark,  when  a  few  days  old,  with  my  sister  and 
brother-in-law,  Samuel  B.  Davis.  I  was  Mr.  Clark'd  agent  for 
his  various  plantations — first  the  Sligo  and  the  Desert,  then  the 
Houmas,  the  Havana  Point,  and  when  he  died  of  the  one  he 

Eurchased  of  Stephen  Henderson.  He  respected  our  misfortimes, 
nowing  that  our  family  was  rich  and  of  the  highest  standing  in 
St  Domingo  before  the  revolution.  The  mother  of  Myra  Clark 
was  a  lady  of  the  Carriere  family.  Not  being  present  at  any 
marriage,  I  can  only  declare  it  as  m^  belief,  Mr.  Clark  was  her 
husband.  To  answer  this  question  in  detail  as  is  demanded,  it 
is  necessary  that  I  state  what  was  communicated  to  me.  It 
was  represented  to  me  that  this  lady  married  Mr.  Desgiange  in 
good  fedth ;  but  it  was  found  out  some  time  afterwards  that  he 
already  had  a  living  wife,  when  lady  Nee  Carri&re,  separated 
from  !iim.  Mr.  Clark,  some  time  after  this,  married  her  at  the 
North.  When  the  time  arrived  for  it  to  be  made  public,  interested 
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penons  had  produced  a  false  state  of  things  between  them; 
and  this  lady  being  in  Philadelphia,  and  Mr.  Clark  not  there, 
was  persuaded  by  a  lawyer  employed,  that  her  mairiaffe  with 
Mr.  Clark  was  invalid ;  which  beheving,  she  married  Monsieur 
Gardette.  Some  time  afterwards,  Mr.  Clark  lamented  to  me 
that  this  barrier  to  makinff  his  marriage  public,  had  been  created. 
He  spoke  to  me  of  his  £tughter  Myra  Clark,  from  the  first,  as 
legitimate ;  and  when  he  made  known  to  me  that  he  was  mak- 
ing his  last  will,  he  said  to  me  that  he  should  declare  her  in  it 
as  his  legitimate  daughter.  From  the  above  I  believe  there  was 
a  marriage. 

In  reply  to  the  third  cross-interroffatory,  he  answers : 
Mr.  Clark  made  no  question  on  tiiis  subject  before  and  after 
her  birth,  and  as  long  as  he  lived  he  exercised  the  authority  of  a 
parent  over  her  destiny.  He  was  a  very  fond  parent ;  he  sustained 
the  house  of  Mr.  Davis  and  Mr.  Harper,  because  m^  sister  had 
her  in  care,  and  Mrs.  Harper  suckled  her.  He  sustained  Harper 
as  long  as  he  lived,  and  conferred  great  benefits  on  my  brother- 
in-law.  He  spoke  of  her  mother  with  mat  respect,  and  fre- 
quently told  me  after  her  marriage  with  Mr.  C^araette,  that  he 
would  have  made  his  marriage  with  her  public  if  that  barrier 
had  not  been  made,  and  frequently  lamented  to  me  that  this 
barrier  had  been  made,  but  that  she  was  blameless.  He  said 
he  never  would  give  Myra  a  step-mother.  When,  in  1^3, 
he  communicated  to  roe  that  he  was  making  his  last  will  for 
her,  he  showed  great  sensibility  as  to  her  bein^  declared  legitimate 
in  it  While  I  was  with  him  at  his  death-sickness,  and  even  at 
the  moment  he  expired,  he  was  in  perfect  possession  of  his  senses ; 
and  no  parent  could  have  manifested  greater  affection  than  he  did 
for  her  in  that  period.  Nearly  his  last  words  were  about  her, 
and  that  his  will  must  be  taken  care  of  on  her  account  She, 
the  said  Myra,  is  the  only  child  Mr.  Clark  ever  acknowledged  to 
me  to  be  his.     She  was  born  in  July,  1805. 

In  reply  to  the  fourth  cross-interrogatory,  he  answers: 
I  was  a  friend  of  that  confidential  character,  from  the  time  of 
said  Myra's  birth.     Mr.  Clark  treated  me  as  a  confidential  friend 
in  matters  relating  to  her  and  his  affairs  generally. 
In  reply  to  the  fourth  cross-interrogatory: 
I  have  stated  what  I  knew  concerning  Mr.  Clark's  last  will 
My  recollection  of  these  facts  is  distinct     The  circumstancciai 
connected  with  them  were  of  such  a  character  that  xny  recol- 
lection of  them  could  not  easily  be  impaired. 

(Signed)  P.  JBaron  Boisfontaine. 

Which  answers  being  reduced  to  writing  were  sworn  to  and 
signed  by  the  said  witness  in  my  presence  *,  in  testimony  whereof 
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I  have  hereunto  affixed  my  hand  and  private  seal,  ak  the  paiidi 
of  St  Tammany,  in  the  State  of  Lonisiana,  this  twenty-seventh 
day  of  May,  eighteen  hundred  and  thirty-five. 

(Signed)  David  B.  Morgan, 

Justice  of  the  Peace,    [l.  s.] 

Airuecopy  of  the  commission  for  interrogatories,  (and  an- 
swers thereto,)  propounded  to  Pierre  Baron  Boisfontaine,  on  file 
in  court  of  probates,  in  and  for  the  parish  and  city  of  New  Or- 
leans. 

W.  F.  C.  DuPLESsis, 

New  Orleans,  20th  April,  1840.  Register  of  WiUs.'' 

Bellechassef  s  testimony  confirms  that  of  Boiafontaine,  as  to 
Clark's  firequent  acknowledgments  that  Myra  was  his  legitimate 
daughter.  Mrs.  Smyth,  formerly  Mrs.  Harper,  who  nursed  her, 
does  the  same.  Each  of  them  also  speak  with  positiveness  con- 
cerning the  will  of  1813.  With  three  such  witnesses  to  sustain 
them,  I  believe  that  Mesdames  Despau  and  Caillavet  have  spoken 
the  truth  concerning  Clark's  marriage  with  ZuUme.  If  they  did 
not,  the  testimony  of  Bellechasse,  Boisfontaine,  and  Mrs.  Smyth, 
is  the  most  remarkable  coincidence  of  truth  with  falsehood  that 
has  ever  happened,  and  it  can  only  be  resisted  by  imputing  to 
all  of  them,  a  combination  to  perjure  themselves  for  the  same 
purpose.  That  no  one  has  said  or  can  believe.  Bellechasse  and 
Boisfontaine  were  brought  into  this  case  as  witnesses,  with  cha- 
racters of  their  own  to  command  belief  and  respect.  Neither  of 
them  can  be  doubted,  for  the  defendant's  witnesses  who  were 
brought  to  assail  them,  could  only  answer  that  both  had  always 
been  honorable  men.  Mrs.  Smvth's  veracity  has  not  been  ques- 
tioned in  any  way.  I  cannot  then  but  believe,  that  the  pater* 
nity  and  legitimacy  of  Myra  Clark  Graines  has  been  fiiUy  esta- 
blished, as  the  law  requires  it  to  be  done.  There  is  nothing  in 
the  case  opposed  to  it,  but  those  doubts  and  suspicions  which 
will  sometimes  bear  down  truth,  in  its  relation  to  the  extraor- 
dinary realities  of  Ufe.  The  history  of  Mrs.  Gaines  is  one  of 
them.  It  has  been  made  more  so  by  the  result  of  her  case  in 
this  court 

I  will  now  notice  two  other  points  which  were  m^d  in  the 
argument  of  this  case. 

It  was  said,  the  complainant  could  not  recover,  even  if  it  had 
been  proved  or  was  admitted  that  her  father  and  mother  were 
piarried,  because  there  had  not  been,  before  that  marriage  took 
plao^,  a  sentence  of  the  nullity  of  the  marriage  with  Desgrange. 

The  other  was,  supposing  Zulime  to  have  been  then  free  to 
mairy  and  that  she  did  marry  Clark,  it  was  a  elandestine 
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marriage,  which  has  no  civil  effects  according  to  the  law  of 
Louisiana,  to  give  to  the  issue  a' right  of  inheri^ce. 

An  inaccurate  translation  of  the  4m  Law,  of  the  20th  Tit,  of  the 
8th  Book,  of  the  Nueva  Recopilacion,  was  cited  in  support  of  the 
first  It  shall  be  given  at  length,  followed  by  the  original,  and 
with  what  I  believe  to  be  a  correct  translation.  Without  doing 
so,  the  inapplication  of  the  law  to  this  case,  would  not  be 
seen* 

The  8th  Book,  Tit  20,  Law  4,  Nueva  Recopilacion,  as  trans- 
lated, and  dted  reads- thus :  '^  Should  a  woman,  either  married^  or 
even  only  publicly  betrothed^  before  Our  Holy  Mother  the  Church, 
commit  aaultery,  although  she  should  allege  and  show  that 
her  marriage  is  null  and  void,  either  on  account  of  near  rela- 
tionship by  consanguinity,  or  affinity  within  the  4th  degree,  or 

BECAUSE  ONE  OF  THB  SPOUSES  WAS  PREVIOUSLY  BOUND  BY  ANO- 
THER MARRIAGE,  or  had  made  a  vow  of  chastity,  or  was  about 
entering  a  religious  community,  or  had  some  other  reason  — 
YET  FOR  ALL  THIS  shc  is  uot  to  bc  allowed  to  do  what  is  forbid- 
den \  and  she  cannot  prevent  her  husband  from  bringing  a  suit 
for  adfiUeryy  both  against  her  and  the  adulterer,  as  if  the  mar- 
riage WAS  NOT  A  TRUE  ONE.     Wc  decrcc  against  such  persons 

— »WHOM    WE    CONSIDER    AS    HAVING    COMMITTED    ADULTERY,  {qU^ 

habemos  por  aduUeroSj)  the  law  of  the  fuero  be  strictly  followed, 
which  treats  about  adulterers^  and  is  the  first  law  of  this  title. " 
See  Nueva  Bee.,  Book  8,  Tit  20,  Law  4. 

The  original  is  as  follows : 

Ley  nil.  Que  la  desposada  que  comete  adulterio,  no  se  escusa 
por  dezir  que  el  matrimonio  fue  ninguno  y  no  valio. 

Si  alguno  muger  estando  con  alguno  casada,  o  desposada  por 
palabras  de  presente  en  haz  de  la  sancto  madre  Iglesia  come- 
tiere  adulterio,  que  aungue  se  di^  y  prueue 
roon  Fernando,  y  dofia  pQ^  algunas  causas  y  razones  q'el  dicho  ma* 
Jnana  en  las  dichas  ley   ?.•<••  "^  i  *  .      . 

esdetoto.    Cap.  81.]      trimonio  fue  nmguno,  hora  por  ser  parientes 

en  cosanguinidad,  o  afinidad,  dentro  del 
quaArto  grado,  hora  porque  qualquiera  dellos  sea  obligado  antes 
a  otro  matrimonio,  o  ay  a  facho  veto  de  estidad  o  de  entrar  en 
religion,  o  por  otra  cosa  aJguna,  pues  ya  por  ellos  no  q'  do  de 
fazer  lo  q'  no  deuia,  q'  por  esto  no  se  escusen  a  que  el  marido 
pueda  acusar  de  adulterio,  asi  ala  muger  como  al  adultero,  como 
si  el  matrimonio  fuesse  vcrdadero.  Y  mandamos,  q'  enestas 
tales  q'  asei  auemos  por  adu  teros,  y  en  sus  bienes,  se  execute  lo 
contonldo  en  la  ley  del  fuero  de  las  leyes,  que  fabla  de  los  que 
cometen  delicto  de  adulterior,  que  es  la  orimera  desle  titulo. 
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[Correct  TransUitioD.] 

Law  IV.  lluU  the  married  woman  who  commits  adutterp  cannot 
excuse  herself  by  saying  that  the  matrimony  was  null  and  void, 

K  any  woman  being  mairied  to  a  many  or  engaged  by  wora 
de  pnesentij  in  the  face  of  the  holy  mother  church,  shall  commit 
adultery,  and  shall  say  and  prove  by  certain  causes  and  reasons, 
that  the  said  matrimony  was  null,  either  because  the  contracting 
parties  were  related  by  consanguinity  or  afl^ity  within  the  fourth 
degree,  or  because  either  of  them  may  have  before  contracted  the 
obUgation  to  marry  another  person^  or  may  have  made  vow  of 
chastity,  or  to  enter  into  any  religious  order,  or  for  some  other 
reason,  on  which  account  they  were  not  willing  to  do  what  they 
ought  not  to  do,  nevertheless  these  reasons  are  not  such  as  to 
prevent  the  husband  from  accusing  as  well  the  wife  as  the  adul- 
terous man,  the  same  as  if  the  marriage  had  been  valid.  And 
we  order  that,  with  regard  to  these  persons,  whom  we  hold  to 
be  adulterers,  and  Ukewise  with  regard  to  their  goods,  there  shall 
be  executed  what  is  prescribed  in  the  l?iw  fuero  de  las  leyes; 
which  relates  to  those  who  commit  the  crime  of  adultery. 

Recopilacion  de  las  leyes;  lAbro  VIlLj  Titulo  ZX,  de  las 
aduUerioSj  incestos  y  esturpros. 

I  write  diffidently  upon  such  subjects,  but  not  without  due 
care.  The  result  of  my  examination  is,  that  the  law  just  given 
has  no  bearing  upon  this  case. 

It  has  not  so,  in  the  first  place,  because  the  penalties  to  be 
imposed  by-it  can  only  be  applied  to  one  who  ha»  been  charged 
and  convicted  of  adultery,  upon  an  jiuthorized  accusation.  By 
that  is  meant,  such  as  the  laws  of  Spain  permit  to  be  made 
against  an  adulterer  or  adulteress,  only  by  certain  persons,  and 
within  fixed  times.  The  Spanish  law  for  such  a  purpose  is  as 
fixed  as  is  the  punishment  of  the  offence.  It  does  not  permit 
the  charge  to  be  made  by  any  or  every  one.  Certain  persons 
are  named  who  may  make  it,  and  another  can  only  do  so  when 
the  scandal  has  become  notoriously  offensive  to  public  purity 
and  morals. 

I  shall  cite  from  the  Institutes  of  Asa  Y.  Maniel,  illustrated 
b^  Palaccos,  having  the  original  work  and  Johnson's  transla- 
tion before  me.  And  I  do  so  because  I  find  the  translation  in- 
troduced into  White's  Eecopilacion  is  frequently  cited  in  Louis- 
iana, and  is  so  by  one  of  the  learned  judges  who  sat  in  this  case 
in  the  Circuit  Court 

<<  While  the  marriage  is  not  dissolved  by  the  sentence  of  the 
church,  the  father,  the  adulteress,  her  brother,  paternal  and  mater- 
nal uncles  were  legitimate  accusers  of  the  adulterer,  and  for 
sixty  days  after  a  dissolution,  either  of  them  may  accuse. 
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Whilst  the  maniage  continued,  if  the  adultery  is  publicly 
scandalouBy  any  one  Mlonging  to  the  town  may  accuse,  and  for 
four  months  werward. 

If  the  husband  dies,  the  accusation  may  be  made  in  six 
months  after,  computing  from  the  day  when  the  crime  was  com- 
mitted. 

So,  whilst  the  married  persons  were  united,  five  months  were 
allowed  for  an  accusation,  unless  force  was  used,  and  then  the 
ravisher  might  be  charged  at  any  time  within  thirty  years. 

An  accusation  made  after  the  times  stated  might  be  avoided 
by  the  accused  by  such  an  exception.  It  was  another  available 
exception  if  the  wife  could  prove  she  had  committed  the  offence 
with  the  consent  of  her  husband:  so  if  knowing  the  adultery  he 
continues  to  cohabit  with  his  wife.  Nor  could  he  accuse  after 
having  said  before  the  judge  that  he  did  not  wish  to  accuse  his 
wife.  After  accusation  and  an  acquittal  for  want  of  proofs,  the 
prosecution  could  not  be  renewed.  A  husband  of  bad  habits 
and  dissolute  character  could  not  accuse."  I  do  not  notice  the 
note  by  Palacios  to  the  text,  from  which  the  citation  has^  just 
been  made,  because  it  does  not  particularly  bear  upon  the  point 
in  question.  Palacios  mo  recula  ilus  lix  da;  Tomo  Segundo; 
Sep.  Ed.,  150. 

1  have,  however,  been  more  particular  in  citing  the  law  for 
such  accusations,  that  it  may  be  seen,  as  the  mother  of  the  com- 
plainant was  never  accused  of  adultery  according  to  law,  that 
she  cannot  be  charged  now  with  being  an  adulteress,  to  bring 
upon  herself  or  her  child  any  of  the  consequences  which  might 
have  resulted  to  both,  if  she  had  been  convicted  under  the  4th 
Law,  in  Title  20,  of  the  8th  Book,  of  Nueva  JRecopilacion, 
But  had  she  been  so,  the  law  fuero  de  las  leyes^  by  which  she 
would  have  been  punished,  do^s  not  declare  a  child  that  she  may 
have  had,  illegitimate.  That  can  only  be  done  in  another  pro- 
ceeding, in  which  it  shall  be  proved  that  such  child  was  the 
conception  of  an  adulterous  connection. 

Further,  a  brief  analysis  of  the  law  will  show  that  it  has  no 
relation  to  the  purpose  for  which  it  was  cited. 

It  provides  for  nve  specific  causes  of  canonical  impediments 
for  which  a  marriage  may  be  invalidated  or  pronounced  nuU, 
with  a  general  provision  for  others  of  a  like  kind,  without  men- 
tioning any  civu  disability  for  which  a  marriage  is  null  and  void, 
and  declares  that  a  married  woman,  for  such  causes  of  canonical 
impediment,  even  though  her  marriage  on  account  of  them  was 
not  valid,  should  not  prevent  the  husband  of  that  invalid  mar- 
riage from  accusing  her  of  ad  Itery,  and  the  person  also  with 
whom  she  may  have  offended.  And  pronounces  them  adulter- 
ers ^  upon  whom  shall  be  executed  what  is  prescribed  in  the 
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law  fu^TO  de  las  leyesy  whicl^  relates  to  those  who  commit  the 
crime  of  adultery.'' 

I  mention  the  impediments  in  the  order  that  they  are  in  the 
case.  Consanguinity  or  affinity  within  the  4th  degree,  a  con- 
tract to  marry  another  person,  a  vow  of  chastity,  or  one  to  enter 
into  any  religious  order. 

The  error  of  the  first  translation  is  a  misapprehension  of  the 
original  in  respect  to  the  contract  tp  marry  another  person.  The 
words  in  the  original  are,  ^Ebra  porque  qucUquiera  dellos  sea 
obligado  antes  a  otro  matrimonio!^  They  are  rendered,  "  or  be- 
cause one  of  the  spouses  was  previously  bound  by  another 
mairiage.''  They  should  have  been,  ''or  because  either  of  them 
may  have  before  contracted  the  obligation  to  marry  another 
person." 

The  difference  between  the  two  is,  that  the  mistranslation 
substitutes  for  a  contract  or  obligation  to  marry,  which  does  not 
excuse  the  woman  from  the  charge  of  adultei^,  though  it  may 
make  her  marriage  invalid,  an  actual  marriage  disregarded  by 
her  from  her  marriage  with  another,  which  is  bigamy,  and  which 
being  imputed  to  the  complainant's  mother,  is  said  to  make  her 
illegitimate,  because,  when  she  married  Clark,  there  had  not 
bjeen  a  sentence  of  the  nullity  of  the  marriage  with  Desgrange. 

The  law  of  which  we  are  speaking  is  one  which  declares  that 
certain  criminal  impediments  to  maniage,  mentioning  only  some 
of  them,  shall  not  excuse  a  woman  from  being  an  adulteress, 
when  she  has  been  either  "  married  or  betrothed  before  the  holy 
mother,  the  church."  But  bigamy  is  not  an  impediment  in  the 
sense  in  which  that  word  is  used  canonically  in  respect  to  mar- 
riage. It  is  a  civil  objection,  because  one  already  married,  and 
that  marriage  not  being  dissolved  by  death  or  the  operation  of 
law,  neither  of  the  parties  to  it  can  contract  marriage  with 
another  without  being  guilty  of  the  offence  of  bigamy,  which 
is  punished  by  the  Spanish  law  as  an  offence,  differently  from 
what  adultery  is,  and  with  the  severest  penalties.  Had  it  been 
intended  that  a  marriage  with  a  bigamist  should  make  a  woman 
an  adulteress,  if,  upon  finding  out  the  imposition  upon  her,  she 
shall  abandon  the  impostor  and  marry  another,  it  would  have 
been  so  declared.  But  that  is  not  done,  and  therefore  the  4th 
law  of  the  20th  titie  of  the  8th  book  of  the  Ntieva  RecqpUacion 
cannot  be  applied  in  this  case. 

Bat  there  was  in  the  argument  a  further  misapprehension  of 
the  ecclesiastical  law  of  Spain  in  respect  to  the  cases  of  mar- 
riage for  which  sentence  of  nullity  were  necessary,  before  the 
marriage  was  considered  as  legally  dissolved  or  only  partially  so 
for  separation  a  fnensd  et  thoro.  Such  sentences  were  so,  only 
in  cases  of  canonical  impediments,  whether  they  were  such  as 
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made  the  mairiage  yoid  or  voidable.  But  in  the  case  of  an  ob- 
jection to  ihe  validity  of  a  marriage  on  account  of  a  civil  disa- 
bUity,  and  not  a  canonical  impediment,  no  declaratory  sentence 
oif  nullity  is  absolutely  necessary.  The  most  familiar  instances 
of  the  last  found  in 'the  books,  is,  when,  at  the  time  of  a  second 
mairiage,  one  of  the  parties  hsul  been  previo^usly  legally  mamed, 
and  that  marriage  not  dissolved  by  death  or  the  operation  of 
law.  Such  was  the  marriage  of  the  complainant's  mother  with 
Desgrange. 

In  such  cases,  the  marriage  being  void  from  its  beginning,  on 
account  of  the  bigamy,  it  is  not  necessary  that  there  should  be 
a  declaratory  sentence  of  nullity  to  reinstate  the  party  imposed 
upon  in  all  the  rights  of  a  single  person,  or  unmarried  concution. 
Where  there  is  bigamy  there  is  never  a  complete  marriage,  it 
being  onl^  an  abuse  of  the  forms  of  mairiage  m  violation  of  the 
ecclesiastical  and  civil  law,  which  declares  ^^that  marriage  is 
nuU  where  either  of  the  parties  stand  already  married  to  another 
person,  for  as  one  cannot  be  married  to  two  persons  at  once,  the 
marriage  to  the  first  being  valid,  the  other  must  be  void." 

It  is  true,  in  such  cases,  the  ecclesiastical  court  may  be  re- 
sorted to  by  the  party  imposed  upoii,  to  get  a  declaration  from 
it  that  the  marriage  is  void,  but  not  on  account  of  its  being 
a  matrimonial  cause  exclusively  of  ecclesiastical  cognizance, 
because,  as  t^alacios  says,  that  the.  causes  or  trials  of  those  who 
contract  a  second  marriage  during  the  life  of  the  first  wife  are 
by  a  royal  circular  of  the  5th  February,  177b,  L.  10,  tit  28,  lib. 
12,  Neu.  Recop.,  dedared  exclusively  of  royal  or  lay  and  mili- 
ta^  juriBdictionSj  according  to  the  persons  who  may  offend ; 
but  that  by  the  royal  decree  of  the  10th  December,  1781,  (which, 
however,  does  not  appear  in  the  Neu.  Rec)  the  ecclesiastical 
jurisdiction  may  also  take  cognizance  of  the  mode,  and  for  the 
reason  expressed  by  the  same  decree.  White,  Rec.  1,  46,  note 
28.  But  it  is  optional  to  the  party  to  make  such  an  application 
to  the  ecclesiastial  court,  and  if  it  be  done,  the  question  of  the 
validity  of  the  marriage  will  be  raised,  and  whatever  sentence 
the  court  may  give  will  be  binding.  But  if  convinced  of  the 
bigamy,  the  victim  of  it  may  voluntarily  withdraw  from  cohabit- 
ation with  the  bipemist  For  doing  so,  no  penalty,  ecdesias- 
ticail  or  otherwise,  is  incurred,  nor  any  for  marrying  agsin  without 
a  sentence  of  the  nullity  of  such  vicious  marriage. 

It  has,  however^  been  suggested  if  in  a  marriage  void  for  biga- 
my, a  piarty  shall  be  allowed  to  withdraw  from  it,  without  a  sen- 
tence of  nullity  being  obtained,  that  the  obligation  of  marriage 
will  be  impaired.  The  answer  is,  that  experience  shows  the 
contrary^  as  the  suit  which  is  allowed  in  such  cases  for  the  resti- 
tution ol  conjugal  rights,  at  the  instance  of  the  party  who  has 
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been  left,  is  sufficient  to  prevent  sach  abuse,  and  to  preserve  the 
integrity  of  marriafi;e.  In  such  a  suit,  the  husbana  or  wife,  as 
the  case  may  be,  aUeges  that  the  party  proceeded  against,  has 
withdrawn  uom  cohabitation,  and  asks  that  the  defendant  may 
be  compelled  to  return  to  it  The  process  to  compel  an  answer 
is  vindicatory  if  the  defendant  is  contumacious.  When,  how- 
ever, the  party  answers,  the  marriage  can  be  denied ;  or  if  there 
had  been  a  valid  marriage,  other  causes  being  sufficient  to  justify 
a  separation  a  mensd  et  thoro^  can  be  pleaded  in  bar  of  the 
suit  If,  in  such  a  suit,  the  validity  of  the  marriage  is  affirmed, 
the  defendant  is  compelled  to  return  to  cohabitation.  Again, 
the  law  for  punishing  bigamy  prevents  parties  from  marrying  in 
such  cases,  unless  the  proof  that  it  was  committed  against  them 
is  certain  and  conclusive. 

In  conclusion  upon  this  point,  the  law  declares  that  bigamy 
makes  a  marriage  void  as  if  it  never  had  been,  replaces  th6  par- 
ties as  they  personally  were  before  sucb  a  connection,  and  though 
it  may  be  expedient  to  have  a  sentence  of  its  nullity  dedared 
for  the  purpose  of  restoring  rights  of  property,  it  is  not  necessary 
to  enable  the  party  imposed  upon  to  many  again.  Evei^  thing 
concerning  p  :opeity  or  marital  rights,  when  such  a  sentence  has 
been  given,  returns  hinc  inde  to  its  former  condition.  But  the 
sentence  in  such  cases  is  not  a  divorce  or  dissolution  of  the  mar- 
riage, for  that  cannot  be  dissolved  which  was  never  contracted, 
but  it  is  a  declaration  that  it  was  null  and  void  from  the  begin- 
ning, and  that  the  party  is  firee  from  any  bond  of  marriage,  and 
had  and  hath  the  liberty  and  freedom  of  marrying  ^^th  another 
person.  Not  that  as  a  consequence  of  the  sentence  the  party 
has  a  right  to  marry  another  person,  but  had  a  right  before  the 
sentence  of  nullity  was  announced,  on  account  of  the  marriage 
having  been  void  from  the  beginning.  Duchess  of  Cleveland's 
case  against  Fielding,  in  the  Arches  Court  of  Canterbury. 

Such  is  the  fixed  form  in  ecclesiastical  proceedings  for  a  sen- . 
tence  of  the  nullity  of  a  marriage  on  account  of  bigamy. 

It  now  only  remains  for  me  to  notice  the  ower  objection 
against  the  right  of  the  complainant  to  recover.  It  is  that  as 
the  marriage  of  Clark  with  her  mother  was  clandestine,  that  it 
illegitimates  her  for  the  purposes  of  inheritance*  I  shall  not 
speak  of  the  general  or  particular  consequences  of  clandestine 
marriages  under  the  Spanish  law,  as  the  facts  of  the  case  do  not 
seem  to  me  to  make  it  pertinent  All  that  may  have  been  said 
upon  this  point  as  to  the  effect  of  such  a  marriage  in  Louisiana, 
upon  the  parties  and  upon  children  ean  have  no  influence  upon 
the  children  of  marriages  validly  contracted  in  another  political 
sovereignty. 

The  objection  assumes  that  the  marriage  of  Clark  and  Sulime 
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in  Philadelphia  in  some  way  or  other,  bnt  not  definitely  stated, 
was  subject  on  account  of  the  domicil  of  the  parties  in  Louis- 
iana,  to  its  laws  prohibiting  clandestine  marriages.  In  other 
words,  that  a  secret  marriage  lawfully  contracted  by  persons  in 
transitu  in  a  soverejigntY  in  which  such  a  marriage  is  not  pro- 
hibited, will  not  give  legitimacy  to  the  offspring  within  the 
jurisdiction  of  the  donxicil  of  the  parents,  if  it  be  kept  secret 
there. 

The  right  of  persons  to  marry  in  every  country  where  they 
may  happen  to  be,  is  not  denied,  if  there  be  no  impediment  there 
or  in  the  condition  of  the  parties  in  respect  to  the  law  of  their 
domicil  to  prevent  them  from  contracting  marriage.  Before, 
then,  the  validity  of  the  marriage  of  the  complainant's  father 
with  her  mother  in  Philadelphia,  can  be  denied,  it  must  be 
shown  that  they  could  not  contract  it  on  account  pf  a  legal  dis- 
ability either  there  or  in  Louisiana.  The  first  is  not  pretended. 
The  only  objection  to  it  is  that  she  was  previously  married  to 
Desgran^e.  That  cannot  prevail,  for  I  thmk  it  has  been  shown 
that  Zuhme's  marriage  was  void  on  account  of  his  bigamy  in 
marrying  her,  and  that  she  had  the  right,  without  any  sentence 
of  its  nmlity,  to  marry  another,  either  in  Louisiana  or  elsewhere. 
It  is  certain  that  in  such  a  case  of  bigamy,  she  could  marry 
again  in  Pennsylvania.  Their  offspring  there  would  be  legiti- 
mate. It  cannot  be  made  otherwise,  because  their  child  hap- 
pened to  be  born  in  Louisiana.  Legitimacy  is  the  lawful  con- 
sequence of  lawful  marriage  and  it  cannot  be  taken  away  by 
any  subsequent  misconduct  of  parents  in  respect  to  the  mar- 
riage itself.  Heirship,  or  the  right  of  legitimate  children  to  inherit: 
Irom.  deceased  parents,  depends  upon  the  law  of  the  place  where 
the  property  may  be.  Parents  cannot  change  it  except  as  they 
may  do  sO  according  to  law.  This  being  so,  their  misconduct 
cannot  affect  the  right  of  a  child  to  inherit  or  its  legitimacy  for 
such  a  purpose,  though  it  may,  in  many  particulars,  affect  th'^ir 
own  rights  as  to  each  other  and  as  to  their  property.  Conceal- 
ment, in  Louisiana,  of  a  marriage  elsewhere  by  persons  domi- 
ciled there,  might  very  well  affect  such  rights,  or  the  parties  to 
it  as  relate  to  property  parted  with  by  either  whilst  they  mutu- 
ally concealed  their  marriage.  But  it  would  not  do  so  because 
there  was  no  marriage  between  them,  but  from  their  not  hold- 
ing themselves  out  to  the  community  as  man  and  wife.  It  is 
their  duty  to  do  that  by  the  ordinary  indicia  of  the  relation.  If 
they  do  not,  they  must  bear  the  consequences  in  respect  to  pro- 
perty and  other  matters  which  may  concern  them,  from  their 
misconduct  But  as  regards  their  children,  as  they  are  legiti- 
mate according  to  the  lex  loci  of  the  marriage  for  all  purposes 
and  to  inherit  that  portion  which  the  law  gives  them  of  the 
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estate  of  deceased  parents,  they  cannot  be  affected  in  any  way 
by  their  parents'  concealment  of  their  marriage,  if  it  shall  be 
proved  to  have  been  valid  where  it  was  contracted.  The  mle 
in  such  cases  is,  that  where  the  mania^  is  valid  by  the  lex  loci^ 
it  will  generally  be  held  (not  universally)  valid  everywhere  for 
the  purposes  of  inheritance.  If  invalid  there,  it  will  ^nerally 
(not  universally)  be  held  invalid  everywhere.  But  m  either 
case,  tiie  exceptions  grow  out  of  law.  They  must  be  shown  to 
exist  as  such,  before  the  right  of  heirship  can  be  excluded. 

The  case  of  Le  Breton  v.  Nou^s,  3  Afart  60,  cited  for  a  con- 
trary purpose,  is  absolutely  decisive  of  the  reverse.  It  sustains, 
inferentisdly,  the  view  of  the  right  of  the  inheritance  of  children 
under  a  valid  marriage  contracted  out  of  Louisiana,  and  directly, 
the  right  of  the  husband  to  a  marital  portion,  though  he  violated 
the  laws  of  Louisiana  in  running  away  with  an  heiress  in  her 
infancy  to  marry  her  in  another  sovereifiinty.  The  mother,  too, 
of  his  wife  was  declared  to  be  her  forced  heir  after  the  daughter's 
death,  only  because  the  latter  left  no  child  of  her  own.  That 
case  only  decides  this,  that  conjugal  rights  o£  property  in  cases 
of  marriages  out  of  the  State  of  Lomsiana,  the  parties  being 
domiciled  there,  depend  upon  the  laws  of  the  doxmdl.  *  That  i3 
strictly  the  case  everywhere.  But  the  fiUal  right  is  not  the  con- 
jugal. The  law  gives  both,  and  both  are  protected  and  mea^ 
sured  accordins;  to  law. 

Until  it  can  be  shown  that  there  is  a  law  of  Louisiana  except- 
ing the  child  of  a  lawful  marriage  in  Pennsylvania  from  the 
rights  of  heirship  in  the  first,  on  account  of  the  domidl  of  the 
parents  at  the  time  of  such  marriage,  the  child's  right' of  inherit- 
ance cannot  be  denied. 

I  have  searched  in  vain  all  of  the  codes  of  Spain  and  of  Louis- 
iana for  such  a  law.  I  have  earnestly  sought  in  judgments  of 
the  courts  both  of  Spain  and  Lomsiana  for  such  an  one.  No- 
thing can  be  found  in  either  concerning  such  a  proposition.  I 
think,  then,  that  I  run  no  judicial  risk  in  saying  that  there  is 
nothing  in  the  way  of  law  to  be  found  interfering  with  the  ri^ht 
of  Myra  Clark  Gaines  to  the  heirship  of  such  portion  of  her 
father's  estate  as  the  law  of  Louisiana  gives  to  an  only  legiti- 
mate child. 

Something  was  said  that  her  right  to  recover  was  barred  by 
the  statutes  of  prescription  of  Louisiana.  If  her  right  under 
them  shall  be  measured  by  the  proofs  of  the  time  of  ncr  birth, 
she  is  not  barred.  K  from  the  time  of  the  illegal  disposition  or 
sale  of  her  father's  estate  by  his  executors,  she  is  not  so.  If 
from  the  character  in  which  she  sues  to  establish  a  right  of  in- 
heritance, there  is  no  statute  of  prescription  to  bar  her  rights. 

Those  of  us  who  have  borne  our  part  in  the  case  will  pass 


DECEMBER  TERM,  1851.  fi97 

Gaineir  9.  Belf  et  al. 

away.  The  case  will  live.  Years  hence,  as  well  as  now,  the 
profession  will  look  to  it  for  what  has  been  ruled  upon  its  merits 
and  also  for  the  kind  of  testimony  upon  which  these  merits  were 
decided.  The  majority  of  my  brothers  who  give  the  judgment 
stand)  as  they  well  may  do,  upon  their  responsibility.  I  have 
placed  myself  alongside  of  them,  humbly  submitting  to  have  any 
error  into  which  I  may  have  fallen  corrected  by  our  contempo- 
raries and  by  our  pro^ssional  posterity. 

The  case  itself  presents  thought  for  our  philosophy,  in  its 
contemplation  of  all  the  business  and  domestic  relations  of  life. 

It' shows  the  hoUowness  of  those  friendships  formed  between 
persons  in  the  sreediness  of  gain,  seeking  its  gratification  in  a 
disregard  of  all  those  laws  by  which  commerce  can  only  be 
honestly  and  respectably  pursued. 

It  shows  how  carelessness  in  business  and  secret  partnerships 
to  conduct  it  with  others  who  are  willing  to  run  the  risk  of  un- 
lawful adventures,  may  give  to  the  latter  its  spoils  and  impover- 
ish those  whose  capital  alone  gave  consequence  to  the  concern. 

It  shows  how  a  mistaken  confidence  given  to  others  by  a  man 
who  dies  rich,  may  be  the  cause  of  diverting  his  estate  into  an 
imputed  insolvency,  depriving  every  member  of  his  family  of  any 
part  of  their  inhentance. 

We  learn  firom  it  that  long-continued  favors  may  not  be  fol- 
lowed by  any  sympathy  from  those  who  receive  them,  for  those 
who  are  dearest  to  our  affections. 

It  shows  if  the  ruffian  takes  life  for  the  purse  which  he  robs, 
that  a  dying  man's  agonies  soothed  only  by  tears  and  prayers 
for  the  happiness  of  a  child,  may  not  arrest  a  fraudulent  attempt 
to  filch  from  her,  her  name  and  fortune. 

We  can  learn  from  it,  too,  that  there  is  a  kindred  between 
virtue  and  lasting  respectability  in  life,  and  that  transgressions 
of  its  proprieties  or  irregular  yieldings  to  our  passions  in  form- 
ing the  most  interesting  relauon  between  human  creatures,  are 
most  likely  to  make  them  miserable  ftnd  to  bring  ruin  upon 
children. 

I  do  not  know  from  my  own  reasoning  that  the  sins  of  parents 
are  visited  upon  children,  but  my  reason  does  not  tell  me  that 
it  may  not  be  so.    But  I  do  know,  from  one  of  those  rays  shot 
from  Sinai,  that  it  is  said  for  the  offence  of  idolatry,  "  I,  the 
Lord  God,  am  a  jealous  God,  and  visit  the  sins  of  the  fathers 
upon  the  children  unto  the  third  and  fourth  generation  of  them 
that  hate  me,  and  show  mercy  unto  thousands  of  those  who  lov 
me  and  keep  my  commandments."     It  may  be  so  for  other 
fences.     If  it  be,  let  the  victim  submissively  recognize  him  wl 
inflicts  the  chastisement,  and  it  may  be  the  beginning  of  a. com 
munion  with  our  Maker,  to  raise  the  hope  of  a  richer  inheritance 
than  this  world  can  give  or  take  away. 
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Order. 

Thifl  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Circtdt  Court  of  the  United  States  for  the  East^n  Dis- 
trict of  Louisiana,  and  was  argued  by  counsel  On  considera- 
tion whereof,  it  is  now  here  ordered,  adjudged,  and  decreed,  by 
this  court,  tiiat  the  decree  of  the  said  Circuit  Court,  in  this 
cause  be,  and  the  same  is  hereby,  affirmed  with  costs. 
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ADMIHAXTT. 

1.  The  act  of  Congresa,  passed  on  the  26th  of  Febmarjr,  1845,  (5  Sut.  at  Large,  726, ) 
extending  the  jnrisaiction  of  the  district  courts  to  certain  cases  npon  the  lakes, 
and  navigable  waters  connecting  the  same,  is  consistent  with  the  Constitntion 
ofthe  United  States.    PrvpeUar  Gaime  C^f  y.  FUthugk  H  d^  US. 

S.  It  does  not  rest  upon  the  power  granted  to  Congress  to  regulate  commerce. 
But  it  rests  upon  the  ground  that  the  lakes  and  navigable  waters  connecting 
tnem  are  within  the  scope  of  admiralty  and  maritime  jurisdiction}  as  known 
and  understood  in  the  United  Sutes,  when  the  Constitution  was  adopted. 
Ibid. 

3.  The  admiralty  and  maritime  jurisdiction  granted  to  the  Federal  Government  br 

the  Constitution  of  the  United  States  is  not  limited  to  tide-waters,  but  ezten<u 
to  all  public  navigable  lakes  and  rivers,  where  commerce  is  carried  on  between 
different  States,  or  with  a  foreign  nation.    Ibid, 

4.  In  the  present  case  of  collision  between  a  vessel  navigated  bv  steam  and  a  saiUng 

vessel,  the  evidence  shows  that  the  former  was  in  uinlt    Ibid, 

5.  It  is  the  duty  of  every  steamboat  to  keep  a  trustworthy  person  employed  as  a 

look-out ;  and  if  there  be  none  such,  aaditional  to  the  helmsman,  or  if  he  was 
not  stationed  in  a  proper  place,  oi  not  vigilantly  employed  in  his  duty,  it  must 
be  regarded  as  primA  facie  evidence  that  the  collision  was  the  fault  of  the  steam- 
boat.   Ibid, 

6.  The  extent  of  the  admiralty  and  maritime  jurisdiction  of  the  Courts  of  the 

United  States,  as  explained  in  the  preceding  case,  again  affirmed.  JFVelt  et  ai. 
r.BuUetaL,4M, 

7.  In  admiralty,  the  party  entitled  to  relief  should  always  be  made  libellant;  and 

the  practioe  of  instituting  a  suit  in  the  name  of  one  person  for  the  bendSt  of 
anoOier,  to  whom  the  right  has  tf^ea  transferred,  only  obtains  in  pa^cular 
cases.  jBut  all  persons  entitled,  on  the  same  state  of  fiicts,  to  partieip^le  in  the 
same  relief,  may  join  as  libellants,  whether  the  suit  be  in  penKmam  or  m  iq^ 
Ibid, 

8.  Hence,  where  the  caigo  of  a  boat  was  partly  insnred,  but  not  the  boat  itself,  Ind 

the  insurance  company  paid  for  that  part  of  the  caiso  which  was  insured,  it 
was  competent  for  the  owi^ers  of  the  boat  to  file  a  libel  for  the  use  of  the  Insur-. 
ance  company.    Ibid, 

9.  In  this  case,  where  a  collision  took  place  between  a  steamboat  and  a  flatboat,  both 

descending  the  Mississippi  Biver,  the  steamboat  was  in  fimlt    Ibid, 
10.  The  flatboat  was  in  an  eday  of  the  river,  and  impelled  by  it  towards  the  steam- 
boat, and  the  latter  shoula  have  kept  ftirther  away.    Ibid, 
AQBESMBNT. 

Soe  COKTRAOT. 

APPBALS  AND  WBITS  OF  EBBOB. 

See  Peactiob. 
APPEAL  BONDS. 

See  Costs. 
BANKBUPTCY. 
1.  Where  the  highest  court  of  a  State  decided  in  &vor  of  a  defendant  who  pleaded 

his  discharge  under  the  bankrupt  law  of  the  United  States,  and  the  case  was 

brought  to  this  court  under  the  85th  section  of  the  Judiciary  Act,  this  court  has 

no  jurisdiction.    Linion  v.  jSEoiiIor,  423. 
8.  It  would  have  been  otherwise  if  the  decision  had  been  adverse  to  the  exemption 

claimed  under  the  law  of  Congress.    Ibid, 
S.  Promises  alleged  to  have  been  made  by  the  bankrupt  after  his  discharge  are  not 

the  subject  of  jurisdiction  under  the  25th  section.    The  decision  of  a  State 

court  upon  their  effect  cannot  be  reviewed  by  this  court.    Ibid. 
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When  eTidence.    See  Eyidxhox. 
CHANCBBT. 

1.  Where  a  settler  upon  the  public  lands  had  a  preemption  right  to  them  and  sold 
them  to  a  person  who  again  sold  them  to  a  third  party,  the  oristnal  Tendor  has 
a  lien  npon  the  |^nd  for  the  balance  of  the  pnrchase-moner  still  dne,'and  can 
enforce  it  bjr  a  bill  in  chancery,  notwithstanding  the  renaeo  has  taken  out  a 
patent  in  his  own  name  under  a  subsequent  preemption  law.     ITnredgiU  y. 

S.  The  principles  of  law  decided  in  this  esse  are  so  dependent  upon  the  facts,  that  a 
succinct  statement  of  the  latter  becomes  necessair. 

3.  Collier  was  inpossession  of  tvvo  drafts  drawn  by  Kmg  upon  Grores,  and  accepted 

by  him  for  the  accommodation  of  King.  Collier  pledged  these  drafts  to  the 
Fanners'  Bank  of  Yixginia,  as  collateral  socurity  for  a  debt  which  he  owed  the 
bank.    Farmeri  Bank  of  Vtiyina  r.  Groves^  51. 

4.  The  drafts  not  being  paid  at  maturity,  the  bank  sued  both  Oroyes  and  King,  and 

reooyered  judgments  against  tlicm,  which  were  Hens  upon  their  property.    Ihid, 

5.  Collier  and  King  then  agreed,  that  if  Collier  were  to  purchase  King's  property 

at  a  certain  sum,  he  would  return  his  drafts  to  him  and  free  him  from  Ine  bank. 
To  this  agreement  Qroves  was  a  witness,  and  the  purchase  was  accordingly 
made.    I&d. 

6.  Collier  and  the  bank  then  agreed  that  the  bank  should  gfye  him  time,  and  he 

should  giye  additional  collateral  security  to  the  bimk  and  mortgage  his 
property :  first  reducing  the  liens  of  prior  mortgages  down  to  a  certain  sum. 
The  bank  was.  moreover  to  surrender  the  collateral  securities  previously 
receivedr^  The  mortgage  was  made  by  Collier  and  the  collateral  securities 
surrendered  to  him  by  £e  bank.    lUd. 

7.  After  this,  the  bank  had  no  right  to  prosecute  the  judgment  which  it  had  obtained 

against  Groves.    Ibid. 

8.  By  the  first  a^ement  made  between  King  and  Collier,  to  which  Groves  was 

privy,  ColUer  exonerated  Groves,  as  far  as  it  was  in  his  power:  and  in 
consequence  of  the  second  agreement  between  Collier  and  tiie  bani,  Collier 
become  reinvested  with  the  whole  control'  of  ti^e  matter,  and  his  nrevious 
exoneration  of  Groves  became  immediately  operative.  Groves  was,  tnerefbre, 
entirely  dischareed  from  all  responsibility,    ibid, 

9.  The  failure  of  Collier  to  comply  with  his  contract  with  the  bank,  did  not  prevent 

this  exoneration  of  Groves  from  being  effectual.    Ibid. 

10.  An  agreement,  whereby  the  purchaser  of  a  plantation  "  bound  himself  to  transfer 

to  his  son-in-law  one  half  of  the  plantation,  slaves,  cattle,  and  stock,  as  soon  as 
the  son-in-law  should  pay  for  one  half  of  the  cost  of  said  property,  either  with 
his  own  private  means,  or  with  one  half  of  the  profits  of  the  plantation,**  was 
deficient  in  mutuality.  .  The  son-in-law  was  not  bound  to  render  any  servicei 
nor  pay  any  money.    It  was  a  nude  pad.    Doney  v.  Packwoody  126. 

11.  It  was  not  alternative  obligation  upon  the  son-in-law,  because  the- election  to  pay 

his  haljr  out  of  the  profits  would  have  been  merely  paying  with  another  man% 
money.    Ibid. 

12.  Even  if  the  agreement  possessed  mutuality,  there  was  90  performance,  or  offer 

of  performance  by  the  son-in-law  for  twenty-seven  years.    Ibid. 

13.  Moreover,  fifteen  years  after  the  agreement,  when  the  plantation  was  likely  to 

Frove  a  ruinous  purchase,  the  son-in-law  abandoned  and  released  all  his  claioL 
lid. 

14.  When  the  question  before  a  court  of  equity  is,  whether  a  deed  which  purports 

\iI>on  its  face  to  he  an  absolute  deed,  was  in  reality  a  deed  or  a  mortgage, 
extraneous  evidence  is  admissible  to  show  that  it  was  only  a  mortgage. 
Ihi^l  v.  SouUtardy  139. 

15.  Upon  such  a  question  as  this,  depending  upon  the  general  principles  of  eauity 

jiirispnulencc,  this  court  docs  not  hold  itself  bound  by  the  decisions  or  the 
Ju;^r|)csc  court  of  the  state  in  which  the  land  in  question  was,  but  will  be 
governed  by  it.'  own  view  of  those  principles.    Ibid. 

16.  The  decisions  of  t^e  courts  of  Kentucky  cramined.    Ibid. 

17.  Such  evidence  is  admissible  when  it  is  alleged  and  proved  that  a  loan  on  security 

was  really  intended,  and  the  defendant  sets  up  the  loan  as  a  payment  of  pur- 
chasc-moucy  and  the  conveyam-e  as  a  sale.    tbid. 

18.  In  examining  the  question  wlietnrr  tlip  ti-an~action  was  a  sale  or  mortgage,  it  is 

of  great  Jmportanoe  to  inqulct  whether  ilre  consideration  was  adequate  to  in- 
duce »  sale. 
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19.  In  the  present  case,  the  coart  decides,  from  the  evidence,  that  the  consideration 

was  grossly  inadequate :  that  ho  was  a  stranger,  withont  friends  or  odier  re- 
soarces  there  than  the  land  in  question ;  that  it  is  tme  he  offered  to  sell,  bnt 
there  is  no  evidence  to  show  that  he  offered  to  sell  for  the  amount  of  money 
which  ho  actually  received.    Ibid. 

20.  The  papers  executed  between  the  parties  show  a  conditional  sale ;  but  in  doubt- 

ful cases  the  court  leans  to  the  conclusion  tliat  the  reality  was  a  mortgage  or  a 
conditional  sale.    Ibid. 

21.  The  absence  of  a  personal  obligation  by  the  grantor  to  repay  die  money  iiir- 

nishes  no  conclusive  test  to  determine  whether  the  conveyance  was  a  mortgage 
or  a  conditional  sale.     Ibid- 

22.  Nor  do  the  facts  that  the  grantor  endeavored  to  obtain  the  relinqnishment  of  his 

wife's  dower,  and  actually  surrender  the  paper  under  which  he  liad  the  rifht  to 
reclaim  his  land,  amount  to  a  bar  of  his  claim,  under  the  circumstances  m  tlus 
case.    Ibid. 

23.  Three  years  after  the  transaction  the  grantor  received  one  hnndred  dollars  from 

the  grantee  upon  the  ground  of  an  arithmetical  error,  and  signed  a  release  of 
all  further  demands.  But  apart  from  other  considerations  bearing  upon  the 
purchase  of  an  equity  of  redemption,  in  the  present  case  it  was  the  dutv 
of  the  grantee  to  correct  errors,  and  consequently  he  paid  nothing  for  thus 
eqnity  of  redemption.    Ibid. 

24.  Where  there  was  a  long  lapse  of  time  and  the  original  mortgagee  had  been  dead 

for  many  years,  an  account  of  rents  and  profits  and  of  interest  upon  the  money 
loaned,  ^vill  be  decreed  to  commence  from  the  filing  of  the  bill.    Ibid. 

25.  Where  there  wierc  purchasers  during  the  intermediate  time,  and  the  lecord  ^.id 

not  enable  this  court  to  determine  upon  their  rights,  the  case  will  be  remanded 
to  the  Circuit  Court  for  its  adjudication  thereon.    Ibid. 

26.  A  motion  made  in  this  'Court  after  the  decision  of  the  case  here,  to  set  aside  the 

decree  and  remand  the  case  to  the  Circuit  Court  for  farther  pre])aration  and 
proof,  upon  the  ground  that  new  and  material  evidence  has  been  discovered 
since  the  trial  of  the  case  in  that  court  cannot  be  sustained.    Ibid. 

27.  Affidavits  of  newly-discovered  testimony  cannot  be  received.    This  court  most 

affirm  or  reverse  upon  the  case  as  it  appears  upon  the  record.    Ibid. 

28.  The  established  chancery  practice  is  so,  and  if  it  were  not,  the  act  of  Congress, 

passed  on  March  3, 1803,  would  be  decisive  of  the  question.    Ibid. 

29.  The  proper  condition  of  an  injunction-bond  is  "  to  answer  all  damages  which  the 

defendant  may  sustain  in  consequence  of  the  injunction  being  granted."  Bun  v. 
Heath,  168. 

30.  Where  a  bond  was  given  in  order  to  obtain  an  injunction  to  suspend  proceed- 

ings under  an  order  of  seizure  and  sale,  and  the  condition  was  that  the  principal 
and  sureties  "  would  pay  to  the  plaintiff,  in  the  case  of  seizure  and  sale,  all 
such  damages  as  he  may  recover  against  us  ;  in  case  it  should  be  decided  that  tlie 
said  injunction  was  wrongfully  obtained,"  this  bond  was  irregular.    Ibid. 

31.  It  conformed  to  the  Louisiana  practice,  by  which,  if  an  injunction  be  dissolved 

judgmcrt  is  at  once  given  for  the  debt,  mterest,  and  damages,  against  the  prin- 
cipal and  sureties  in  the  injunction-bond.    Ibid. 

32.  But  the  equity  practice  in  the  courts  of  the  United  States  is  regulated  by  tho 

laws  of  Congress,  and  the  rules  of  this  court  made  under  the  authority  of  an 
act  of  Congress ;  and  one  of  those  rules  is,  that,  when  not  othenvise  directed, 
the  practice  in  the  High  Court  of  Chancery,  in  England,  shall  be  followed.  lUd. 

33.  According  to  these  rules,  a  court  of  equity  cannot,  when  it  dissolves  an  injunc- 

tion, gi^e  judgment,  at  the  same  time,  against  the  obligors.  It  merely  order's 
the  dissolution,  leaving  the  obligee  to  proceed  at  law  against  the  sureties,  if  hj) 
sustains  damage  from  the  delay  occasioned  by  tho  injunction.    Ibid. 

34.  Where  there  were  two  trustees  of  the  property  of  insolvents,  and  one  of  them 

made  an  assignment,  but  the  other  neither  joined  in  it  nor  assented  to  it  after- 
wards the  assignment  was  void.     Wilbur  v.  A!mi/y  li^O. 

85.  And  in  the  present  case,  also;  the  a.ssignee  appears  to  have  received  an  ibS'ijn- 
ment  of  the  property  only  as  security,  until  its  profits  ?houKl  pay  a  debt  due  to 
him  by  the  msolvents.  That  debt  being  extinguished,  he  has  no  right,  as 
owner,  to  claim  an  account  of  further  profits  from  the  holder  of  Uic  property. 
Ibid. 

36.  Where  a  bill  in  chancery  states  that,  at  an  execution  sale,  which  wan  al]r;»ed  to 
have  been  open  and  fiiir,  the  complainant  purchased,  for  the  sum  of  $C00  cor- 
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tain  promiaaoxy  noted  secared  by  mortgage,  amonntinff  in  the  whole  to  $260,000, 
and  the  bfll  waa  demnned  to,  and  the  demurrer  snstained  bj  the  Circoit  Cooit, 
this  indffment  most  be  rerersed.    Erwm  t.  Parham^  197. 

37.  Mere  madwinacv  of  piioe,  does  not,  of  itself,  furnish  a  sufficient  reason  for  dis- 
missingthe  llll,  or  deciding  that  the  complainant  was  entitled  to  no  relief  what- 
erer.    Ibid. 

68.  Where  a  mortgage  was  executed  by  a  husband,  his  own  name  onlj  being  used 
in  the  body  of  the  instrument,  but  it  was  signed  by  his  wife  also,  who  relin- 
ouished  her  right  of  dower,  and  mode  her  acknowledgment  in  an  after  part  of 
tlie  instrument  ]  and  there  is  sufficient  evidence,  from  an  inspection  of  the 
whole  instrument,  to  believe  that  the  intention  of  the  parties  was  to  consider 
the  whole  paper  as  forming  one  assurance,  the  wife  will  be  barred  of  her  dower, 
as  far  as  the  mortga^  is  concerned.    Dundcu  v.  HUehcodc^  857. 

39.  Where  a  statute  requires  a  private  examination  of  the  wife,  to  ascertain  that  she 

acts  freely,  and  not  by  compulsion  of  her  husband,  but  prescribes  no  precise 
form  of  words  to  bo  used  in  the  certificate,  it  is  sufficient  if  the  words  of  the 
acknowledffment  have  the  ttime  meaning,  and  are  in  substance  the  same,  with 
those  used  m  the  statute.    Ibid. 

40.  Where  a  widow  was  allowed  one  jear,  after  probate  of  her  husband^s  will,  to 

elect  whether  to  take  under  it  or  not,  and  bv  the  will  she  was  sole  devisee  for 
hqrself  and  children,  and  before  the  expiration  of  the  year  she  released  to  the 
mortgagee  all  her  estate,  right,  and  daim  to  the  mortgaged  premises,  styling 
hersdir  widow  and  sole  devisee,  she  cannot  afterwards  avail  herself  of  her  right 
of  election  and  set  up  a  claim  to  dower,  outside  of  the  will ;  she  is  estopped  by 
her  deed.    Rid, 

41.  The  25th  section  of  the  law  of  Louisiana,  incorporating  the  Union  Bank  of  Lou- 

isiana, declares  that  in  all  hypothecary  contracts  and  obligations  entered  into 
by  any  married  individual  with  the  bank,  it  shall  be  lawful  for  the  wife  to  unite 
with  him ;  and  in  such  case  tlio  property  of  the  wife,  whether  dotal  or  of  any 
other  description,  shall  be  afTcctea  by  tlie  contract  Union  Bank  of  Louisiana  v. 
Stafford,  328. 

42.  Where  a  wife  united  with  her  husband  in  mortgaging  property  to  the  bank,  the 

mortgi«e  was  good  under  this  clause.    Hid. 

43.  A  sale  of  the  mortgaged  propert>r  for  a  twelve  months*  bond  under  an  order  of 

seizure  and  sale  was  not  a  novation  of  extinguishment  of  the  original  mortgage. 
Ibid. 

44.  Where  the  mortgage  is  payable  by  instalments,  some  or  which  were  not  due  at 

the  filing  of  the  bill,  the  statute  of  limitations  will  not  apply.  The  possession 
of  the  mortgagor  was  not  adverse  to  the  mortgagee.    Ibid. 

45.  Where  other  parties  had  a  nominal  intci^st  as  defendants,  and  resided  beyond 

the  jurisdiction  of  the  court,  it  was  error  in  tJic  Circuit  Court  to  dU-miss  the  bill 
because  they  were  not  made  parties.  Under  the  Act  of  Congress  of  1839,  the 
court  should  have  gone  on  to  decree  against  the  actual  dcfcndrnts ;  and  in  this 
case  all  who  have  a  beneficial  interest  arc  in  court.    Ibid. 

46.  Prior  to  the  Revised  Code  of  Virginia  in  1819,  the  lien  created  upoYi  land  by  a 

judgment  was  the  same  as  iu  England.  In  both  countries  the  following  rules 
prevailed : 

1.  That  the  lien  of  the  judgment  resulted  entirely  from  the  right  of  the  plain- 

tiff to  sue  out  p.n  elegit,  and  change  the  goods  and  the  moiety  of  the  lands  of 
the  debtor. 

2.  That  the  election  so  to  charge  them  by  an  deffit  executed,  discharges  from 

liability  the  body  of  the  defendant  and  the  remaining  moiety  of  the  lands. 

3.  That  the  capias  ad  satisfaciendum  executed  is,  pro  tanto,  a  satisfaction  of  the 

judgment  which  releases  proprio  vigore  any  prcvious  lien  upon  the  lands,  and 
inhibite  all  recourse  against  tlie  goods  an'd  chattels  or  lands  of  the  debtor, 
Iviih  the  exceptions  of  the  instances  of  death  whilst  charged  in  execution 
or  of  an  escape  from  prison,  or  a  rescue.    Snead  v.  McCoidt,  40. 

47.  A  discharge  under  the  act  of  Congress  for  the  relief  of  persons  imprisoned  for 

debt,  {2  Stat,  at  Large,  4,  sec.  2,)  did  not  restore  the  lien  origlnaUy  created  by 
the  judgment,  and  waived  by  issuing  a  ca.  sa.    Ibid. 

48.  In  1819  the  State  of  Vir)?inia  revised  her  code.    By  a  part  which  went  into 

operation  on  the  1st  January,  1820,  it  was  enacted  that,  thereafter,  the  issu- 
ance of  a  ca.  sa.  should  constitute  a  lien  upon  lands. .  Ibid. 

49.  But  as  it  did  not  relate  to  past  liens,  the  purchaser  of  a  lien  created  under  the 
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BeTiaed  Code  had  a  ijjood  title  when  oompaxed  with  a  daimant  under  the  lien 
which  existed  in  1817»  but  which  had  been  waived  by  inning  a  ea^pioM  ad 
tatu/aeiitndum.  Ibid, 

50.  After  a  case  had  been  argued  and  was  under  advisement,  a  motion  to  permit  the 

complainant  to  file  a  further  bill  by  way  of  supplement  and  amendment,  which 
would  have  made  an  essential  change  in  the  cnaracter  and  objects  of  the  canse, 
was  properly  overruled  in  the  Circuit  Court.  Jbid, 

51.  Myra  Chirk  Gaines  filed  a  bill  in  chancery,  allying  her  daim  to  certain  property 

upon  the  eround  that  Chirk,  who  died  seizedof  the  {taoperty.  had  been  mar- 
ncd  to  Ziuime,  the  mother  of  the  complainant    Ckanei  v.  Rdfet  aL,  472. 
521.  The  daim  was  rssiited  upon  two  grounds.    1st,  That  no  such  alleged  marriage 
took  place ;  2d,  That  Zulime  was,  at  the  date  of  the  alleged  mamage,  the  wife 
of  a  man  named  Des^^rango.    The  marriage  with  Desgrange  was  admitted  by 
the  complainant,  but  it  was  contended  that  the  marriage  was  void  ab  tiu^/o,  be- 
cause Desgrange,  at  the  time  of  contracting  it,  had  another  wife  living,  and 
therefore  was  guiltv  of  bigamv.    Ibid. 
5S.  In  this  case,  it  is  deaded  that  the  two  prindpal  witnesses  for  the  complainant,  to 
establish  the  fact  of  the  marriage  between  Zulimo  and  Clark,  (the  parents  of 
the  complainant,)  axe  unworthy  of  credit    Ibid* 
.  54.  That  the  charco  or  bieamy  against  Desffrange  is  not  substantial,  because, 

1.  The  depositions  of  persons  who  testify  to  it  only  state  hearsay  and  rumor. 

2.  That  the  naked  confessions  of  •  bigamy  which  Dewrange-was  alleecd  to 

have  made  are  incompetent  evidence  and  inadmiasiole  as  against  t£e  ex- 
ecutors of  Clark  and  purchasers  holding  by  sales  firom  them.  To  hold  that 
either  party  could,  by  a  mere  dedaiation,  establish  the  &ct  that  a  marriage 
was  void,  would  be  an  alarming  doctrine. 

8.  A  certificate  of  a  priest,  ^ven  sixteen  yearn  after  the  marriage,  that  he  had 
married  Desgran^  to  his  alleged  first  wife,  was  inadmissible  as  evidence. 
There  was  no  register  of  the  marriage  in  the  records  of  the  church. 

4.  A  mutilated  record  of  a  suit  brought  by  Zulime  acainst  Besgranjie,  and 
alleged  to  have  been  for  tho  purpose  of  having  her  maixiage  with  him 
decbred  iiull  and  void,  does  not  prove  the  bigamv  of  I>es||range.  The  cause 
of  action  is  not  stated,  the  petition  having  been  lost    Ibid, 

55.  A  sworn  copjr  of  an  ecdesiastical  record,  taken  at  the  proper  ofilce  and  produced 

by  the  lawifnl  keeper  of  the  records,  may  be  admitted  as  evidence,  the  origmal 
being  produced  by  the  bishop  who  had  charge  of  the  records  of  the  bishopric. 

56.  This  purported  to  be  ft  trial  of  Desgrange  for  bigamy,  and  his  acouittal.    It  was 

competent  evidence  as  rebutting  testimony,  inasmudi  as  proof  or  the  loss  of  the 
record  and  secondary  proof  of  its  contents  had  been  given  on  the  other  side. 
Jbid, 

57.  The  depositions  of  Zulime  in  this  ecdesiastical  case,. and  also  in  a  suit  brought 

by  her  against  Desgrange  for  alimony,  are  received  by  this  court  as  competent 
evidence,  because  there  was  notice  of  a  motion  in  the  Circuit  Court  to  suppress 
the  evidenccj  but  in  the  course  of  a  long  trial  no  such  motion  was  made.  If  it 
had  been  made,  the  deponent  herself  was  at  hand  to  testify.  No  objection  hav- 
ing been  made  to  it  in  tho  court  below,  none  can  be  made  here.  Moreover,  the 
complainant  claims  under  a  deed  of  gift  from  the  deponent,  and  is  estopped  by 
her  declhrations.    Ibid. 

58.  The  decree  of  this  court  in  the  case  of  Patterson  v.  Gaines,  (6  How.  550,)  cannot 

affect  other  peiflbns,  because  tliese  persons  were  not  parties  to  it,  and  because 
that  ease  was  not  a  controversy  carried  on  in  earnest    Ibid. 

59.  Where  slaves  are  in  the  possession  of  a  mortgagee,  who  renders  an  account  of 

the  profits  of  their  labor  and  the  expenses  which  he  has  incurred  on  their  be- 
half, he  must  be  hdd  bound  to  exercise  a  reasonable  diligence  in  keeping  them 
engaged  in  uieful  employments.    Bmmat  v.  BuUenoorth^  967. 

60.  It  is  not  a  suffldont  excuse  for  allowing  them  to  remain  idle,  to  say  that  he 

managed  them  as  they  had  been  managed  by  tlieir  former  master,  the  mort- 
gagor.   Ibid. 

61.  Ifthe  mortgagee  is  charged  with  their  hire  from  a  period  oomraendng  three 

n^onths  after  the  death  of  the  mortgagor,  he  is  not  charged  too  much.    Ibid. 

62.  Where  the  account  of  tho  master  charc^d  the  mortgagee  with  a  certain  sum  for 

their  hire,  exclusive  of  clothing,  medical  treatment,  or  other  expenses,  it  was  a 
correct  mode  of  stating  the  account.    Ibid, 
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1.  Where  Boods  are  ihipMd  and  the  nsiial  bfll  of  Uiding  giyen,  **  promising  to  de- 
lh«r  &m  in  fl»od  merr  the  daium 

to  be  dAmaged,  the  omu  prtAcandi  u  upon  the  ownen  of  the  "VMid.  to  thowlhat 
the  injury  was  occasioned  by  one  en  the  excepted  canaea.  dark  t.  Bant- 
waO,  278. 

8.  Bat,  althoogh  the  injury  may  hare  been  occasioned  by  one  of  the  excnrted 
causes, 'yet  stfll  tiie  owners  qf  the  Tessd  are  responsible  vt  tibe  lignry  mig^  hsre 
been  avoided,  by  tiie  exercise  of  reasonable  skill  and  attention  on  the  part  of 
the  perKms  employed  in  the  <conyeyanoe  of  the  ff oods.  Bat  the  omu  proUakU 
then  becomes  snifmd  npon  the  shipper,  to  show  the  n^b'genoe.    Ibid. 

8.  Where  spools  of  cotton  thread,  pat  in  boxes,  were  snipped  at  Liverpool  for 
Charleston,  and  the  vessel  had  a  voyage  of  sixty-one  days,  going  far  soath  into 
a  warm  dimato,  and  die  thread  was  an  article  pecaliarly  subject  to  the  effect 
of  dampness,  Mme  of  tiie  inside  boxes  being  stained,  whilst  the  outside  ones 
were  not,  the  caieo  also  being  well  stowed  and  dunnaged,  the  injuiy  must  be 
attributed  to  the  dangers  of  the  seas.    Ibid, 

4i  The  usage  of  trade  is  to  bring  sacks  of  salt  ic  the  same  vessel  with  dry  goods ; 
and  the  evidence  in  this  case  is  that,  if  the  salt  be  well  stowed,  it  does  i^ot  in- 
crease the  humidity  of  the  vessel,  but  rather  acts  the  other  way.    lUd. 

6.  Li  this  case,  also,  there  was  no  evidence  that  the  shipmaster  was  guilty  of  any 

negligence  in  omitting  to  provide  proper  precautionary  measures.  He  was  not 

responsible  for  the  effect  of  boisterous  weather  or  adverse  winds.    Ibid, 
6.-  the  words  **  contents  unknown  "  bemg  annexed  to  a  bill  of  4Bding,  imply  that 

the  master  only  meant  to  acknowledge  the  shipment  in  good  oider  of  the  cases, 
jjn  to  their  externa^  condition.  He  mieht  justify  himself  by  showing  that  the 
'  coiitents  were  not  in  good  order,  but  ue  evidence  in  this  case  shows'that  they 

weie  so;  and  the  injury  must  be  attributed  to  the  dangers  of  the  seas.    Ihid. 

7.  Where  several  owners  of  a  cargo  filed  libels  in  rem  asainst  the  vessel  for  damagea 

done  to  the  goods,  and  these  libels  were  consolidated  by  order  of  the  court, 
which  afterwards  decreed  damaees  in  favor  of  the  libellants,  in  some  cases  to 
more  and  in  some  to  less  than  $2,000,  those  cases  where  the  damagea  are  less 
than  tiiat  sum  most  be  dismissed,  on  en  appeal  to  this  court,  for  want  of  juris- 
diction.   Bkky.Lcmberi,  94,7. 

8.  Where  'ftiriher  widenoe  was  taken  after  the  appeal  to  this  court  was  entered, 

under  the  authority  of  an  act  of  Congress  passed  in  1808,  (2  Stat  at  Laxve, 
244,1  the  issuing  of  the  commission  by  the  CleriL  of  the  Circuit  Court,  and  me 
unitmg  by  both  parties  in  its  execution,  furnish  a  presumption  that  the  proper 
order  was  given.    If  not,  the  parties  have  waived  all  objection.    Ibid.    ' 

9.  Where  goods  on  board  a  ship  received  a  damage  which  must  necessarily  have 

accrued  during  the  vovage.  the  omuprobandi  is  apon  the  master  and  ownen  to 
show  that  it  was  occasioned  by  one  of  the  perils  of  navigation  within  the  ex- 
ception of  the  bill  of  lading.    Ibid 

10.  The  master  is  not  to  blame  for  bringing  sacks  of  salt  between  decks,  if  it  be  well 

stowed  and  packed  and  secured  with  proper  dunnage.  The  usage  of  trade  is 
fO  carry  salt  m  that  way.    Ibid 

11.  The  evidence  in  the  present  case  shows  that  the  damage  was  caused  by  the  perils 

of  navigation.    IbitL 

CONSTITUTIONAL  LAW. 

1.  Under  an  act  passed  by  the  State  of  Maryland,  and  an  assent  given  to  it  by  Con- 
gress, no  toll  ooold  be  levied,  for  passing  over  the  Cumberiand  Boad,  upon 
coaches  which  carried  the  United  Stales  mail    Achimn  v.  Oddten,  228. 

2.. In  1848,  the  Legislature  of  liaryland  passed  an  act  impoeinff  a  toll  upon  all  pas- 
sengers in  muJ-coaches,  and  if  it  were  not'  paid,  a  toll  of  one  dollar  for  each 
coach  for  every  time  that  it  passed  over  the  road.    Ibid 

8.  .The  toll  upon  passensers  in  mail-coaches  was  inconsistent  with  the  compact 

ade  between  Maryland  and  Congress,  and  therefore  void.  Ibid, 
the  toll  per  coach  of  one  dcllar,  is  more  properly  a  commutation  of  tolls 
than  a  nenaltf ,  and  therefore  void  also.  Ibid. 
A  law  of  tho  state  of  Pennsylvania,  that  a  vessel  which  neglects  or  refuses  to 
take  a  pilot  shall  forfeit  andrpay  to  the  master  warden  of  the  pilots  for  the  use 
of  the  Society  for  the  relief  of  Distressed  and  Decayed  Pilots,  their  widows  and 
children,,  one  half  the  regular  amount  of  pUotaee,  is  an  appropriate  part  of  a 
g^eral  ftystem  of  regulations  on  the  subject  of  pilotage,  and  caopot  be  ooa- 
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sidered  as  a  covert  attempt  to  legislate  npoa  another  sabject,  under  the  appear- 
ance of  legifllatiDg  on  this  one.  CMy  t.  Board  of  TToiioEms,  299. 
6-  Nor  can  the  exemption  of  American  ressels  engaged  in  the  FennsylTania  coal- 
tnide  from  the  necessity  of  paying  half  pilotage,  be  declared  to  be  other  than 
a  fair  exercise  of  legislative  discretion,  acting  upon  the  eobject  of  the  regula- 
tion of  the  pilotage  of  the  port  of  Philadelphia.    IM,  * 

7.  The  law  of  Pennsylvania  is,  therefore,  not  inoonsiatent  with  the  second  and  third 

clauses  of  the  tenth  section  of  the  first  article  of  the  Constitntion  of  the  Tji  ed 
States.  Imposts,  and  duties  on  imports,  exports,  and  tonnage,  were  understood, 
when  the  Constitution,  was  formed,  to  mean  totally  distinct  things  from  fees  of 
pilotaee.    lUd. 

8.  Nor  is  the  law  r  ragnont  to  the  first  danse  of  the  eighth  section  of  the  flnt  article 

of  the  Constit  uon,  because  as  the  charge  is  not  a  duty,  import,  or  exeiae,  there 
is  no  necessity  for  its  being  uniform  throughout  the  United  States.    /MdL 

9.  Neither  is  the  law  repugnant  to  the  fifth  clause  of  the  ninth  section  of  the  first 

artide  of  the  Constitution ;  because  it  neither  eives  a  preference  of  one  port 
over  another,  nor  does  it  require  a  vessel  to  pay  duties.    lUd, 

10.  Upon  this  point,  the  act  of  Congress,  passed  m  1789,  (1  Stat  at  Larse,  54,) 

recognizing  the  pilot-laws  of  the  States,  is  entitled  to  great  weight,  as  showing 
that  these  laws  neither  levied  duties  nor  gave  a  preference  of  one  port  over 
another.    Ihxd.  . 

11.  Moreover,  the  law  is  not  inconsistent  with  the  third  clause  of  the  dghth  section 

of  the  first  article  of  the  Constitution.    lUd, 

12.  It  is  true  that  the  power  to  regulate  commerce  indudes  the  regulation  of  naviga- 

tion, and  that  nilot-laws  are  regulations  of  navigation,  and,  therefore,  of  com- 
merce, widiin  tne  grant  to  Congress  of  the  commercial  power.    Itwd, 

13.  But  the  mere  grant  of  the  commercial  power  to  Congress,  does  not  forbid  the 

States  from  passing  laws  to  regulate  pilotage.  The  power  to  regulate  com- 
merce includes  vanous  subjects,  upon  some  of  which  there  should  be  a  uniform 
rule,  and  upon  otliers  different  rules  in  different  localities.  The  power  is  ezdn- 
sively  in  dongress  in  the  former,  but  not  so  in  the  latter  dass.    /6ui 

14.  Although  Congress  may  legislate  upon  the  subject  of  pilotage  throughout  the 

United  States,  yet  they  have  manifested  an  intention  not  to  overrule  the  State 
laws,  except  in  one  instance.  The  law  of  Pennsylvania  not  being  overruled,  is 
not  repugnant  to  the  Constitution  of  the  United  states.    l\nd, 

15.  The  act  of  Congress,  passed  on  the  26th  of  February,  1845^  (5  Stat  atLaree,  726,) 

extending  the  jurisaiction  of  .the  district  courts  to  certam  cases  upon  the  lakes, 
and  navigable  waters  connecting  the  same,  is  consistent  with  the  Constitntion 
of  the  United  States.    Proptiler  Genesee  Chie/r.  FUxkugh,  et  a/.  443. 

16.  It  does  not  rest  upon  the  power  granted  to  Congress  to  regulate  commerce.    Ihid. 

17.  But  it  rests  upon  the  ground  that  the  lakes  and  navigable  waters  connecting  them 

are  within  the  scope  of  admiralty  and  maritime  jurisdiction,  as  known  and 
understood  in  the  United  States,  when  the  Constitution  was  adopted.    Ibid. 

18.  The  admiralty  and  maritime  jurisdiction  granted  to  the  Federal  Government  by 

the  Constitution  of  the  United  States  is  not  limited  to  tide-waters,  but  extend 
to  all  public  navigable  lakes  and  rivers,  where  commerce  is  carried  on  between 
difi^erent  States  or  with  a  foreign  nation.    Ibid, 

19.  In  the  presefit  case  of  collision  Mtwecn  a  vessel  navigated  bv  steam  and  a  sailing 

vessel,  the  evidence  shows  that  the  former  was  in  tault    tUd, 

20.  It  is  the  duty  of  every  steamboat  to  keep  a  trustworty  person  emploved  as  a 

look-out;  and  if  there  be  none  sudi,  additional  to  the  helmsman,  or  if  he  was 
not  stationed  in  a  proper  place,  or  not  vigUantiv  employed  in  his  duty,  it  must 
be  regarded  as  pnmd  facie  evidence  that  tiie  collision  was  the  fault  of  tne  steam- 
boat   lUd. 

21.  The  34th  section  of  the  Judidary  Act  of  1789,  dechuring  that  the  laws  of  the 

several  States  shall  be  regarded  as  rules  of  decision  in  trials  at  common  law 
in  the  courts  of  the  United  States,  meant  only  to  include  dvil  cases  at  com- 
mon law,  and  not  criminal  offences  against  the  United  States.  Utiiled  States 
V.  Bad,  et  oL  361. 

22.  Therefore,  the  law  bv  which  the  admissibility  of  testimony  in  criminal  cases 

must  be  determined,  is  the  law  of  the  State  as  it  was  when  the  courts  of  the 
United  States  were  established  bv  the  Judidaty  Act  of  1 789.    Ibid, 
CONTBAGTa 
1.  Where  •  defendant,  when  sued  upon  a  note,  set  up,  as  a  defence,  that  the  note 
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mm  giTen  for  an  illegal  oonsidsnitkm,  Um  wbole  ttatote  ouif  t  be  ***«»t«^  In 
Older  to  difoorer  whether  or  not  the  legiiUtore  Intended  to  nnTenl  eoorta  of 
Jnitioe  from  enforcing  oontncte  reUtrng  to  the  Mt  pnAioited.  Barri$  t. 
AmiMii,  80. 

2.  Where  a  statate  prohibiti  aa  aet  or  annexes  a  penal^  to  iti  eommlaikm,  it  is 

trae  that  the  act  is  made  nnlawftd,  hat  it  does  not  follow  that  the  aidawfiil- 
ness  of  the  act  was  meant  by  the  legislature  to  avoid  a  contract  made  in  oon- 
tniTentionof  it    ZW. 

3.  Where  a  statate  Is  silent,  and  contains  nothing  from  which  the  contrary  can 

properly  be  inferred,  a  contract  in  contraTsntion  'of  it  is  Toid.  Bnt  the  whole 
statate  mast  be  examined  in  order  to  decide  whether  or  not  it  does  contain  any 
thing  "  from  which  the  contrary  can  be  properly  infeired."    JUd. 

4.  Thas,  where  a  statate  of  Missiistppi  dedaraa  that  slaves  shoold  not  be  broaght 

into  the  State  without  a  prerioos  certificate  signed  by  two  freeholders,  with  a 
certificate  of  the  derk  of  the  county  from  whicb  they  came,  certifying  that  the 
singers  were  respectable  freeholders ;  and  slayes  were  brought  in  without  sudi 
certificate  and  sold,  the  contract  is  not  void,  but  the  puidiaser  most  pay  his 
note  given  for  the  pnrchase-money.  Ibid, 
5.-  Other  parts  of  the  statute  indicate  that  the  legislatore  did  not  intend  to  declare 
the  contract  void;  as,  for  example,  a  part  in  which  a  fine  is  imposed  upon  tho 
buyer  and  also  upon  the  seller. 

6.  An  agreement,  whereby  the  purchaser  of  a  plantation  **  bound  himself  to  trans- 

fer to  hii  son-in-law  one  half  of  die  plantation,  slares,  cattle,  and  stock,  as  soon 
as  the  son-in-law  should  pay  for  one  half  of  the  cost  of  said  nroperty,  either 
with  his  own  private  means,  or  with  half  of  the  profits  of  the  plantation,''  was 
deficient  in  motuality.  The  son-in-law  was  not  bound  to  render  any  services 
nor  pay  any  money.    It  was  a  mide  pact    Doneg  t.  Padtwood,  1S6. 

7.  It  was  not  an  alternative  obligation  upon  the  son-in-law,  became  tfie  election  to 

pay  his  half  out  of  ihe  profits  would  have  been  merely  paying  with  another 
man's  money.    Ibid, 

8.  Even  if  the  agreement  possessed  mutuality,  there  was  no  performance,  or  offer 

of  performance  by  the  son-in-law  for  twenly-seven  years.    Ibid, 

9.  Bioreover,  fifteen  yean  aft6r  the  agreement,  when  the  plantation  was  likely  to 

prove  a  ruinous  purchase,  the  son-in-law  abandoned  and  released  all  his 
daim.    Ibid 

10.  Where  persons  were  bdebted  to  a  bank  and  gave  thoir  promlssoiy  notes  for  the 

amount  of  debt,  the  more  acceptance  of  the  notes  by  the  bonk  did  not  neces- 
sarily operate  as  a  satbfaction ;  and  whether  or  not  there  was  an  agreement 
at  the  time  to  receive  them  in  satisfaction,  or  whether  the  circumstances  attend- 
ing the  transaction  warranted  such  an  inference,  were  questions  for  Uie  jury. 
L^man  v.  Bank  of  United  iSlEulef ,  225. 

11.  All  the  notes  having  been  paid  except  the  last,  and  the  action  not  being  brought 

upon  the  note  but  upon  ue  original  consideration,  the  bank  was  not  oound  to 
bring  the  prior  notes  into  court :  the  presumption  of  law  was,  they  bad  been 
given  tfb  by  the  holder  at  the  time  of  payment  If  the  fact  was  not  so,  the 
burden  lay  upon  the  defendant:  to  show  it    Ibid 

12.  So  also,  a  part  of  the  consideration  being  the  purchase  of  real  estate,  tiie  bank 

wos  not  bound  toprbve  the  execution  and  delivery  of  proper  conveyances  to 
the  defendants.  Bavine  given  their  notes  for  the  purchase-money,  the  court 
was  bound  to  presume  mat  ihev  wsre  satisfied  with  the  conveyances.  If  not, 
it  was  their  duty  to  show  it    iSid. 

13.  Where  the  bank  nad  become  insolvent  and  hod  made  an-assienment  of  its  effects 

to  trustees  for  the  benefit  of  its  creditors,  the  bank  was  allowed  to  sue  in  its 
own  name  at  the  instance,  and  for  the  benefit  of  creditors,  and  the  case  was 
the  same  as  if  the  law  permitted  the  buit  to  be  brought,  and  the  same  had  been 
brought,  in  the  name  of  such  trustees.    Ibid. 

14.  Although  the  bank  had  indorsed  a  note  amongst  its  other  assets  to  its  trustees,  yet 

under  the  circumstance  it  could  maintain  a  suit  upon  the  note,  because,  ibid, 
19.  Where  a  party  who  is  Uie  holder  of  a  note  has  transferred  it  for  purposes  of  col- 
lection, and  it  is  not  paid  but  is  found  in  the  possession  of  the  original  holder, 
he  can  recover  as  he  is  remitted  to  his  original  rights,  notwithstanding^  the  in- 
dorsement; and  if  the  note  is  not  paid  the  plaintiff  may  give  it  up  and  recover 
upon  the  original  cnnsidcrntion.  Jbid. 
16.  Before  the  defendants  became  indebted  to  the  bank,  the  bank  had  made  a  com- 
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plltmli•eoroeltdBcli^lnt,llllid^«llO^  sate 

0j  the  bank  and  pmcfaaae  bj  the  defendanti.  Two  of  the  defisBdaatt  had 
knowledge  of  ihd  conditioni  of  thii  oompromiie,  and  their  ksowledge  mnit 
be  coimned  as  extending  to  the  other  defendants.  It  was  a  qnestion  for  the 
Joiy  to  detennine  whal  the  defendants  purchased.    JUd, 

CX)8T8. 

1.  The  snretT  for  the  appellants  from  a  decree  In  admiralt/  gave  bond  to  pay  all 
costs  and  damages  which  might  be  adjudged  by  this  ooort.  Iva  r,  MsrAmtt 
Bank  cfBotUm,  169, 

t.  This  court  having  affirmed  the  decree  of  tiie  Cfaooit  Court  with  costs  and 
six  per  cent  damages,  judgment  was  entered  upon  the  receipt  of  the  mandate 
by  tne  Circuit  Court  for  the  amount  of  the  original  judgment  together  with  the 
amount  ^  costs  and  damages  calculated  up  to  that  day;  and  execution  was 
awarded.    Ibid, 

3.  Under  this  execution,  the  tcsscI,  which  had  been  attached  under  the  libel,  was 

sold  for  less  than  this  aggr^ate  amount    IhUL 

4.  The  surety  is  not  entitledto  have  a  relatire  proportion  of  the  proceeds  of  sale 

applied  to  the  redaction  of  his  bond,  but  is  responsible  upon  it  to  the  entire- 
amount    Ibid. 

5.  By  the  26th  section  of  the  Judiciary  Act,  the  courts  have  power  to  assess 

danfaees  upon  bonds,  &c.,  and  to  render  judgment  for  so  much  as  is  due 
according  to  equity,  in  cases  of  default  or  confession  or  demnirer.  This  sec- 
tion docs  not  apply  to  a  cose  heard  on  agreed  fects.    Ibid. 

6.  But  then  when  the  case  heard  on  agreed  fects  was  the  cane  of  an  appeal-bond,  it 

was  proper  for  the  court  to  give  judgment  for  the  penalty  of  the  oond  (beinff 
loss  than  the  judnnent  under  the  man^date)  and  allow  interest  from  the  oate  of 
the  institution  of  the  suit,  although  the  amount  to  be  paid  iiL  this  way  would 
exceed  the  penalty  of  the  bond.    Ibid, 

CRIMINAL  CASES. 
See  EviDBircE. 

CUMBERLAND  ROAD. 

1.  Under  an  act  passed  by  the  State  of  Maryland,  and  an  assent  giyen  to  it  Inr  Con- 

gress, no  tell  could  DC  levied  for  passing  over  the  CumMrland  Roau,  upon 
coaches  which  carried  the  United  States  mail.    Achinn  r.  HuddUaon^  293. 

2.  In  1843,  the  Legislature  of  Maryland  passed  an  act  imposing  a  toll  upon  all 

passeneers  in  mail-coaches,  and  if  it  were  not  paid,  a  toil  of  one  doUar  for  eadi 
coach  for  erery  time  that  it  passed  over  the  road.    Ibid. 

3.  The  toll  upon  passengers  in  mail-coaches  was  inconsistent  with  the  eompact 

made  between  Maryland  and  Congress,  and  therefore  void.    Ibid, 

4.  And  tlie  toll  per  coach,  of  one  doll^,  is  more  properly  a  commutation  of  tolls 

than  a  penalty,  and  therefore  void  also.    Ibid, 
DEED. 

1.  A  deed  to  trustees  and  their  successors  in  trust  to  sell  and  convey  a  fee-simple 

absolute,  vested  such  an  estate  m  them  without  the  insertion  of  the  word 
" heirs"  in  the  deed.    NeiUon  v.  Lagow^  98. 

2.  Where  a  moi-tgage  was  executed  bv  a  husband,  his  own  rfune  only  being  used 

in  the  body  of  tlio  instrument^  out  it  was  signed  by  his  wife  also,  who  relin- 

Suished  her  right  of  dower,  and  made  her  acluiowledgment  in  an  after  part  of 
le  instrument;  and  there  is  sufficient  evidence,  from  an  inspection  of  the 
whole  instrument,  to  believe  that  tlio  intention  of  the  parties  was  to  consider 
the  whole  paper  as  forming  one  assurance,  the  wife  will  be  barred  of  her  dower, 
as  far  as  the  mortgage  is  concerned.    Dundas  v.  Hitchcock^  237. 

3.  Where  a  statute  requires  a  private  examination  of  the  wife,  to  ascertain  that  she 

acts  freely,  and  not  by  compulsion  of  her  husband,  but  prescribes  no  precise 
form  of  words  to  be  used  in  the  certificate,  it  is  sufficient  if  the  words  of  the 
acknowlcd^ent  have  the  same  meaning,  and  are  in  substance  the  some,  with 
those  used  m  the  statute.    Ibid. 

4.  Where  a  widow  was  allowed  one  year,  after  probate  of  her  husband's  will,  to 

elect  whether  to  take  under  it  or  not,  and  by  the  will  she  was  sole  devisee  for 
herself  and  children,  and  before  the  expiratior  of  the  year  she  released  to  the 
mortgagee  all  her  estate,  right,  and  claim  to  the  mortgaged  premises,  stylipg 
herself  widow  and  sole  devisee,  she  cannot  afterwards  avail  herself  of  her  rinit 
of  election,  and  set  up  a  claim  to  dower,  outside  of  the  will ;  she  is  estopped  oy 
her  deed.    Ibid, 
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See  Pjkactxob. 

DUTIES. 

1.  The  Tariff  Act^  patted  in  1846,  (9  Stat  at  Large,  p.  44,)  enacted  dntics  on  glass, 

as  follows,  Tiz.:  "Schedule  B.  Forty  per  centum  ad  valorem,  Glass  cut. 
Schedule  C.  Thirty  per  centnm  ad  ralorem.  Glass  tumblers,  plain,  moulded, 
or  pressed ;  not  cut  or  punted.**    Bitms  y.  Lawrence^  9. 

2.  The  following  classes  of  tumblers  £edl  within  Sdliedule  B,  and  are  chargeable  with 

a  duty  of  forty  per  centum,  viz.    Ibid, 

3.  Glass  tumblers,  the  entire  suface  of  the  bottom  of  whicii  had  been  smoothed  by 

theelasscutter  or  grinder,  previous  to  their  importation  into  the  United  States. 

4.  Glass  tumblers,  on  the  sides  of  which  ornamental  figures  hod  been  engraved  by 

theelasscutter  or  engraver,  previous  to  their  importation  into  the  United  States. 

EVIDENCE. 

1.  When  the  question  before  a  court  of  equity  is,  whether  a  deed  which  purports 

upon  its  face  to  be  an  absolute  deed,  was  in  reality  a  deed  or  a  mortgage,  ex- 
traneous evidence  is  admissible  to  show  that  it  was  only  a  mortgage,  /{usaeff 
V.  Southard,  139. 

2.  Upon  such  a  question  as  this,  depending  upon  the  general  principles  of  equity 

jurisprudence,  this  court  does  not  hold  itself  bound  by  the  decisions  of  Uie  high- 
est court  of  the  State  in  which  the  land  in  question  was,  but  wiU  be  governed  by 
its  own  view  of  those  principles.    Ibid. 

3.  The  decisions  of  the  courts  ofKentucky  examined.    Ibid, 

4.  Such  evidence  is  admissible  when  it  is  alleged  and  proved  that  a  loan  on  security 

was  really  intended,  and  the  defendant  sets  up  the  loan  as  a  payment  of  pur- 
chase-money, and  the  conveyance  as  a  sole.    Ibid, 

5.  All  the  notes  having  been  paid  except  the  hut,  and  the  action  not  beine  brought 

npK>n  the  note  but  upon  the  original  consideration,  the  bank  was  not  bound  to 
bring  the  prior  notes  into  court;  the  presumption  of  law  was,  they  had  been 
eiven  up  by  the  holder  at  the  time  or  payment  Jf  the  &ct  was  not  so,  the 
burden  lay  upon  the  defendants  to  show  it  L^an  v.  Bank  of  United  StaUM, 
225. 

6.  So  also,  a  part  of  the  consideration  being  the  purchase  of  real  estate,  the  bank 

was  not  bound  toprove  the  execution  and  oelivery  of  proper  conveyances  to 
the  defendants.  Having  given  their  notes  for  the  pnroiase-money,  the  court 
was  bound  to  presume  that  they  were  satisfied- with  the  conveyances.  If  not, 
it  was  their  duty  to  show  it    lUd, 

7.  Where  goods  on  board  of  a  ship  received  a  damage  which  must  neceouuily  hate 

accrued  during  the  voya^,  the  omuprobandi  is  upon  the  master  and  owners 
to  show  that  it  was  occasioned  b^  one  of  the  perfls  of  navigation  within  the 
exception  of  the  bill  of  lading.    Rich  v.  Lambert,  347. 

8.  For  evidence  of  marriage  and  big^^,  see  Gdthes  v.  Bdf  et  al,  472. 

9.  Where  two  persons  were  jointly  indicted  for  an  offence  committed  against  the 

United  States,  viz.,  a  murder  committed  upon  the  high  seas,  and  were  tried  sepa- 
rately, it  was  not  competent  for  the  person  first  tried  to  coll  the  other  as  a  wit- 
ness in  his  behalf.     United  States  v.  lieid  etal.  SSI. 

10.  The  triid  took  place  in  Virginia,  and  the  evidence  would  have  been  competent 

under  a  law  of  Virginia  passed  in  1849.    Ibid. 

11.  By  the.  34th  section  of  the  Judiciary  Act  of  1789,  declaring  that  the  laws  of  the 

several  States  shall  be  regarded  as  rules  of  decision  in  trial  at  common  law  in 
the  courts  of  the  United  States,  meant  onlv  to  include  civil  cases  at  common 
law  and  not  criminal  offences  against  the  United  States.    Ibid. 

12.  The  law  by  which  the  admissibility  of  testimony  in  criminal  coses  must  be  detcr- 

mhied  is  the  law  of  the  State,  as  it  was  when  Ihe  courts  of  the  United  States 
were  established  by  the  Judiciory  Act  of  1 789.    Ibid. 

13.  B^  the  strict  rules  of  the  common  law  a  bond  of  conveyance  might  be  adduced 

in  support  of  a  possession  of  twenty  years,  held  in  pursuance  of  the  bond  to 
corroborate  such  possession  against  an  action  founded  upon  the  mere  right  of 
entry  in  the  oblicor  or  his  heirs.    Sargeant  v.  State  Bank  of  Indiana,  371. 

14.  But  when  Uie  bond  was  given  to  carry  out  the  policy  of  a  State  in  establishing 

the  seat  of  justice  for  a  new  county,  it  was  proper  to  allow  it  to  be  given  to 
the  jury  iMi  competent  evidence  to  be  weighed  by  thorn  in  expounding  tiie  pro- 
visions of  the  statute      '"'  *  * 
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15.  Where  a  court,  acting  andcr  a  State  law,  appointed  a  commissioner  to  convej 

Uie  legal  title,  after  the  d<*ath  of  the  obligor  of  the  bond,  and  the  record  of  that 
court  said  that  proper  and  legal  notices  had  been  given,  it  was  not  competent 
to  offer  evidence  in  another  court  for  the  purpose  of  showing  that  legal  notice 
had  not  bc^n  given.    Jbid, 

16.  For  what  was  proper  evidence  to  go  to  the  jury  in  a  case  where  a  marine  brought 

a  suit  against  an  officer  of  the  navy  for  improper  punishment,  see  ^*  Navt  of 
THE  United  States." 

EXECUTION. 

See  JCDOMBNT. 

INJUNCTION  BOND. 
See  Chancbby. 

JUDGMENT. 

1.  In  Louisiana,  the  Supreme  Court  of  the  State  reviews  the  questions  of  fact  as 
well  as  of  law  whicn  are  brought  up  from  the  courts  below ;  and  when  it  re- 
verses a  judgment  upon  either  ground,  it  gives  the  judgment  which  tlic  inferior 
court  ought  to  have  given.    Parke  v.  Turner  et  al.  39. 

3.  But  when  a  case  is  brought  before  this  court  by  a  writ  of  error,  it  can  only  review 
questions  of  law;  and,  therefore,  where  the  validity  of  a  verdict  of  a  jury  is 
brought  into  question,  the  practice  which  prevails  m  the  State  courts  of  liOn- 
isiana  is  inapplicable  in  the  courts  of  the  United  States.    Ibid. 

3.  Hence,  where  the  jury  found  a  verdict  in  general  terms  for  the  plaintiff  in  a  suit 

upon. a  promissory  note,  without  finding  the  amount  due,  which  the  laws  and 
practice  of  Louisiana  require  them  to  do,  and  the  court  then  gave  judgment  for 
the  amount  of  the  note,  this  would  have  been  adjudged  to  be  a  cause  of  reversal 
of  the  judgment  by  the  Supreme  Court  of  the  State,  but  cannot  be  so  held  by 
this  court.    Ibid. 

4.  The  sufficiency  of  the  verdict  must  be  judged  by  the  rules  of  the  common  law 

and  the  Statutes  of  the  United  States,  and  not  by  the  laws  and  practice  of 
Louisiana.  The  act  of  1824  (4  Stat,  at  Large,  62,)  does  not  include  such  a 
case.    I6id. 

5.  By  the  common  law,  although  a  judgment  in  such  a  case  might  not  have  been 

strictly  proper,  yet  under  a  power  of  amending  the  verdict,  the  judgment  can 
stand,  because  the  plea  having  been  that  no  consideration  was  eiven  for  the 
note  and  the  verdict  being  for  the  plaintiff,  it  necessarily  found  that  the  whole 
amount  was  due.    Ibid. 

6.  The  32d  section  of  the  Judiciary  Act  provides  for  this' case  by  enjoining  upon 

this  court  to  disregard  niceties  of  form,  and  so  it  was  decided  in  16  Peters,  321. 
Ibid. 

7.  The  Constitution  of  Louisiana  requires  the  State  judges  to  give  reasons  for 

their  decisions ;  but  this  is  not  operative  upon  the  judges  of  the  Circuit  Court 
of  the  United  States.  On  the  contrary,  their  reasons  form  no  part  of  the 
record  when  the  case  is  brought  up  to  this  court.    Ibid. 

8.  Prior  to  the  revised  code  of  Virginia  in  1819,  the  lien  created  tipon  land  by  a 

judgment  was  the  same  as  in  England.  In  both  countries  the  following  rules 
prevailed : 

1.  That  the  lien  of  the  judgement  resulted  entirely  from  the  right  of  the  plaintiff 
to  sue  out  an  degit^  and  diaige  the  goods  and  the  moiety  of  the  lands  of  the 
debtor. 

2.  That  the  election  so  to  cham  them  bv  an  eteaii  executed,  dischaiges  from  lia- 
bility the  body  of  the  defendant  and  tne  remaining  moiety  of  the  lands. 

3.  That  the  capuu  ad  satisfaciendum  executed,  is,  ^  tanto^  a  satisfaction  of  the 
judgment  which  releases  pronrio  vigore  any  previous  lien  upon  the  lands  and 
inhibits  all  recourse  against  the  goods  and  chattels  or  lands  of  the  debtor,  with 
the  exceptions  of  the  instances  of  death  whilst  chaiged  in  execution,  or  of  ad 
escape  from  prison,  or^a  rescue.    Snead  r.  McCoidL,  407. 

9.  A  dischanre  under  the  act  of  Congress  for  the  relief  of  persons  imprisoned  for 

debt  (2  Stat  at  Large,  4,  S  2, )  did  not  restore  the  lien  originally  created  by  the 
judgment,  and  waved  by  issuing  a  ca.  tn.    Ibid. 

10.  In  1819,  the  State  of  Virginia  revised  her  code.    By  a  pact  whieh  went  into 

operation  on  the  1st  of  January,  1820,  it  was  enacted  th&t,  thereafter,  the  issu- 
ance of  a  ca.  ta.  should  constitute  a  lien  upon  lands.    Ibid. 

11.  But  as  it  did  not  relate  to  past  Uens,  the  purchaser  of  a  lien  created  under  the 
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Beyised  Code  had  a  sood  title  when  compared  with  a  daimant  iiiidflr  ^e  lien 

which  existed  in  1817,  bat  which  had  been  waived  by  iisninff  a  eapia$  ai  mti»- 

ntaenaunL    louL 
12.  Where  an  appeal  was  taken  in  a  common-law  case  instead  of  a  writ  of  enor,  and 

after  the  lapse  of  ten  days  the  plaintiiF  issued  an  execution  upon  his  judgment, 

and  the  defendant  then  sued  ont  a  writ  of  error  to  brinff  the  case  up  to  this 

conrti  it  was  error  in  the  court  below  to  quash  the  execut&m  and  supersede  the 

judgment    Sakmartk  r.  TvUuU,  387. 
3.  llie  appeal  did  not  remove  the  case,  and  the  writ  of  error  was  sued  out  too  late 

to  staj  execution.    It  is  immaterial  whether  it  was  a  mistake  of  the  party  or 

tlie  court    Tbid, 
14.  The  Question  reserved  is  whether  this  court  has  the  power  to  issue  a  mandamus 

to  tne  judge  below,  commanding  him  to  set  aside  the  supersedeas  and  order  the 

clerk  to  issue  an  execution.    Ibid, 
JURISDICTION. 

1 .  Where  a  bank  was  chartered  and  its  charter  repealed  by  the  legislature  of  a  Ter- 

ritory, the  question  of  the  validity  of  the  repealing  act  cannot  be  brought  before 
this  curt  under  the  twenty-fifth  section  of  the  Judiciary  Act  Mimn  Bank  v. 
State  of  2oica,\. 

2.  The  power  of  rcricw  is  confined  by  that  section  to  certain  laws  passed  bv  States, 

ana  does  not  extend  to  those  passed  by  Territorial  Legislatures.    IbkL 

3.  Where  the  highest  court  of  a  State  afiirmed  the  judgment  of  the  court  below, 

in  consequence  of  an  equal  division  between  the  judges  thereof,  sudi  judgment 
of  affirmance  is  considered,  when  the  case  is  brought  here  under  the  twentv-fifth 
section  of  the  Judiciary  Act,  as  an  affirmance  of  the  rulings  of  the  court  Dclow. 
Lettitur  v.  Prioc^  60.  * 

4.  The  act  of  Congress  passed  on  the  3d  of  liarch,  1845,  (5  Stet  at  Large,  736,) 

forbids  t  le  transportation  of  letters,  packages,  or  other  mailable  matter,  excq>t 
such  as  .any  have  relation  to  some  part  of  tne  caxgo  or  some  article  at  the  same 
time  conveyed  in  a  stage  or  other  vehicle,  when  such  transportation  is  over  a 
mail  route.     United  Statee  v.  Bromley,  88. 

5.  A  letter  or  order,  although  unsealed,  directing  tobacco  to  be  sent  by  the  return 

boat,  as  a  commercial  transaction,  was  within  the  prohibition  of  the  Statute 
Ibid. 

6.  Under  the  act  of  Congress  passed  on  the  31st  of  Maj,  1844,  (5  Stat  at  Lam, 

658,)  directinL'  that  final  judgments  in  a  circuit  court  ra  any  civil  action  broujpit 
by  the  United  States  for  the  enforcement  of  the  revenue  laws  may  be  reviewed 
in  this  court  without  x^ard  to  the  sum  or  value  in  controversy,  this  court  can 
exercise  jurisdiction.  The  revenue  of  the  Post-Offioe  Department  is  a  part  of 
the  revenue  of  the  government    Ibid. 

7.  The  act  of  Congress,  passed  on  the  Ist  May,  1820,  (3  Stat  at  Large,  568,)  enacts, 

"  That  no  land  shall  be  purchased  on  account  of  the  United  States,  except 
under  a  law  authorizing  such  purchase."    Neilson  v.  Lagow^  98. 

8.  Where  land  was  conveyed  to  trustees,  for  the  purpose  of  paying  a  debt  due  to  the 

United  States,  and  tne  highest  court  of  a  State  decided  against  a  title  set  up 
under  that  deed,  upon  the  ground  that  the  deed  was  in  violation  of  the  act  of 
Congress,  this  court  has  jurisdiction,  under  the  twcnty*fifth  s<*ction  of  the  Judi- 
ciary Act,  to  review  that  decision.    Ibid. 

9.  Where  the  CTounds  of  the  decision  of  the  Supreme  Court  of  the  State  are  not 

stated  in  Uie  record,  this  court  will  look  into  the  bill  of  exceptions  taken  in  the 
court  of  original  jurisdiction,  to  see  what  points  were  carried  up  to  the  Supreme 
Court,  and  whether  they  were  necessarily  involved  in  the  judgment  of  the  Su- 
preme Court    Ibid. 

10.  In  1839  a  treaty  was  mode  between  the  United  States  and  Mexico,  providing  for 

the  ^  adjustment  of  claims  of  citizens  of  the  United  States  on  the  Mexican  Re- 
public"    TTjflwms's  TViMfee  v.  Oliver,  111. 

11.  Under  this  trcatjr  a  sum  of  money  was  awarded  to  be  paid  to  the  members  of  the 

Baltimore  Mexican  Company,  who  had  subscribed  money  to  fit  out  an  expedition 
acoinst  Mexico,  under  General  Mina,  in  1816.  See  the  case  of  Gill  v.  Oliver's 
Executors,  11  Howard,  529.    Ibid. 

12.  The -proceeds  cf  one  of  the  shares  of  this  company  were  claimed  by  two  parties; 

one  as  being  the  second  permanent  trustee  or  the  insolvent  owner  of  the  share, 
and  the  other  as  being  the  as8ic;nee  of  the  first  pennant  .t  trustee.    Jiid* 

13.  The  Court  of  Appeals  of  Mar^d  decided  that  the  plaintiff,  via.,  the  second 
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Mrmanent  tnutM,  did  not  take  tlia  claim  andar  the  inaolYent  laws  of  ICaryland. 

14.  This  decision  is  not  reyiewable  bj  this  court,  under  25th  section  of  the  Judicianr 

Act;  and  the  case  is  similar  to  that  of  Gill  v.  OliTei's  Executors,  11  Howard, 
589.    IbUL 

15.  Nor  does  Inrisdiction  accrae  in  this  case  In  conseqnenoe  of  the  additional  faot 

that  the  iiegislatare  of  Marrland  passed  a  law  curing  certain  defects  in  the  as- 
signment to  Oliver,  the  validity  of  which  law  was  drawn  into  question,  as 
impairing  the  obligation  of  a  contract ;  because,  if  there  had  been  no  such  law, 
the  decision  of  the  State  court  would  have  been  the  same.    Ibid. 

16.  The  former  decisions  of  this  court  respecting  its  jurisdiction  under  the  S5th  sec- 

tion of  the  Judiciary  Act,  examined  and  explained.    Ibid. 

17.  In  order  to  bring  a  case  within  the  reviewing  povsr  of  this  court,  as  prescribed 

by  the  S5th  section  of  the  Judiciary  Act,  it  is  necessary  that  the  record  should 
show  that  the  point,-  giving  jurisdiction  to  this  court,  was  mised  and  decided  in 
the  State  court     Grand  Gulf  RaiUoad  and  Banking  Co.  v.  MarihaU^  165. 

18.  The  preceding  decisions  upon  this  subject  referred  to. 

Hence,  where  it  appears  from  the  record  that  the  decision  of  the  State  court  turn- 
ed upon  the  construction  and  not  the  validity  of  a  State  law,  and  that  the  ques- 
tion of  its  validity  was  not  raised,  this  court  has  no  jurisdiction.    lUd. 

19.  The  13th  and  30th  section  of  the  act  of  Congress,  passed  in  1825,  (4  Stat  at 

Large,  105-111,)  forbid  a  writing  or  memorandum  from  being  written  on  a 
newspaper,  or  other  printed  paper,  pamphlet,  or  magazine,  and  transmitted  by 
maU.    Tea/ V. /Wton,  284. 

20.  The  Postmaster^General  directed  that  if  the  wrappers  of  newspapers,  pamphlets, 

or  magazines,  should  be  found  to  contain  any  manuscript  or  memorandum  of 
any  kmd,  either  written  or  stamped,  or  marks  or  sicns  made  in  any  way,  bv 
wmch  information  shall  be  asked  or  communicated,  it  should  be  charged  with 
letter  postage.    Und. 

21.  The  part  of  the  order  relating  to  marks  or  signs  was  not  justified  by  the  law. 

22.  Hence,  where  a  postmaster  refused  to  deliver  a  newspaper  upon  which  there  was 

an  "  initial,"  unless  the  person  to  whom  if  was  addressed  would  pay  letter  poet- 
age,  he  was  properly  held  liable  in  an  action  for  trover.  It  was  not  a  ease  call- 
ing for  discretion  in  the  dischaige  of  his  duties.  The  law,  and  not  the  instruc- 
tions of  a  department  fiimishes  the  guide  to  officers.    Ibid. 

23.  The  State  court  has  jurisdiction  to  ^  the  cose.    State  courts  had  jurisdiction 

over  all  cases  of  trover,  and  the  Constitution  of  the  United  States  did  not  abro- 
gate their  jurisdiction  in  such  cases  as  the  pitssent    Ibid. 

24.  where  several  owners  of  a  caxgo  filed  libels  in  rem  against  the  vessel  for  damages 

done  to  the  goods,  and  these  libels  were  consolidated  by  order  of  the  court, 
which  afterwards  decreed  damages  in  favor  of  the  libellants,  in  some  cases  to 
more  and  in  some  to  less  than  $2,000,  those  coses  where  the  dama^  are  less 
that  sum  must  be  dismissed,  on  an  appeal  to  this  court,  forwent  of  jurisdiction. 
Bit^  V.  Lambert,  347. 
25.  Where  the  highest  court  of  a  State  decided  in  favor  of  a  defendant  who  pleaded 
his  discharge  under  the  bankrupt  law  of  die  United  States,  and  the  case  was 
brought  to  this  court  under  the  25th  section  of  the  Judiciaiy  Act,  this  court  has 
no  jurisdiction.    ImOoh  v.  Stanton,  423. 

26.  It  would  have  been  otherwise  if  the  decision  had  been  adverse  to  the  exemption 

claimed  under  the  law  of  Congress.    Ifnd. 

27.  Promises  alleged  to  have  been  made  by  the  bankrupt  after  his  discharge  are  not 

the  subject  of  jurisdiction  under  the  25th  section.  The  decision  of  a  State  court 
upon  their  effect  cannot  be  reviewed  by  this  court.    Snd. 

For  Jurisdiction  in  Admiralty,  see  Adxirjlltt. 
JUBT. 

1.  Where  persons  were  indebted  to  a  bank,  and  gave  their  promissorr  note  for  the 
amount  of  the  debt,  the  mere  acc^taace  of  the  notes  by  the  bank  did  not 
necessaril  V  operate  as  a  satisfaction ;  and  whether  or  not  there  was  an  agree- 
ment at  the  time  to  receive  them  in  satisfkction,  or  wliether  the  circumstances 
attending  tiie  transaction  warranted  sudi  an  inference,  were  qnestioiis  for  the 
Jmt.    I^man  v.  Unitmi  Statet  Bank,  225. 

%  Before  the  defendants  became  indobf^d  to  the  bank,  the  bank  had  made  a  com- 
promise  of  certain  claims,  which,  amongst  others,  wwe  tiie  anl^  of  the  sale 
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by  the  bank  and  purchaM  by  the  defendantg.  Two  of  the  defendants  had 
knowledge  of  the  conditions  of  this  compromise,  and  their  knowledge  mnst  be 
considered  as  extending  to  the  other  defendants.  It  wus  a  question  ror  the  joiy 
to  determine  what  the  defendants  purchased.    Hud. 

3.  Without  layinc  down  any  general  rule  how  fiir  the  affidavits  of  jurors  impeach- 

ing their  yeraict  ought  to  bo  received,  it  is  decided  that  the  affidavits  of  two 
jurors,  statinp^  that  while  impanelled,  they  read  a  newspaper  report  of  the 
preceding  evidence,  but  which  had  no  influence  upon  their  verdict,  were  not 
sufficient  ground  for  a  new  trial.     United  States  v.  lieid^  361. 

4.  For  what  was  proper  evidence  to  go  to  the  jury,  in  a  suit  brought  by  a  marine 

affainst  an  officer  of  the  navy  ror  improper  punishradnt,  see  Navy  of  the 
United  States. 
LANDS— PUBLIC. 

1.  Where  a  settler  upon  the  public  lands  had  a  prccmption  riglit  to  them  and  sold 

them  to  ^  person  who  ogain  sold  them  to  a  thii-d  party,  the  original  vendor  has 
a  lien  upon  the  land  for  the  balance  of  the  purchase-money  Ptill  due,  and -can 
enforce  it  by  a  bill  in  chancer}',  notwithstanding  the  vendee  has  taken  out  a 
patent  in  his  own  name  under  a  subsequent  preemption  law.  ThredgiU  v. 
Fintard,  24. 

2.  This  court  again  decides,  as  in  9  Howard,  127,*280,  and  10  Howard,  609,  that, 

with  respect  to  the  tract  of  country  between  the  Mississippi  and  Perdido  rivers, 
south  of  the  thirty-first  degree  of  north  latitude,  the  aulnorities  of  Louisiana 
had  no  right  to  make  grants  of  land  after  the  time  of  sip^nine  the  treaty,  by 
which  it  was  ceded  to  Great  Britain.    Montault  v.  The  United  States,  47. 

3.  That  treatv  having  been  signed  on  the  10th  of  February,  1763,  a  grant  of  the 

land  in  tne  above  tract  of  country,  issued  by  the  French  Governor  of  Louisiana, 
on  the  11th  March,  1763.  was  void.    Ibid. 

4.  Under  the  act  of  the  10th  of  February,  1815,  (3  Stat,  at  Lai^,  211,j  for  the 

relief  of  the  inhabitants  of  New  Madrid  County,  who  suffered  by  earthquakes, 
a  notice  of  location  given  to  the  Surveyor-General  was  not  suJScient  to  vest 
the  title  in  the  applicant ;  the  title  was  not  complete  until  the  plat  and  certifi- 
cate of  survey  were  filed  and  recorded  in  the  Recorder's  office.  An  exchange 
of  titles  then  at  once  took  place.  The  applicant  became  entitled  to  his  new 
location,  and  the  land  which  he  abandoned  reverted  to  the  United  States. 
Lessieur  v.  Price,  60. 

5.  But  if  the  claim,  under  a  New  Madrid  certificate,  be  prosecuted  by  an  agent 

without  the  knowledge  of  the  principal,  the  tide  to  the  new  land  cannot  vest  in 
the  principal  until  he  assents  to  and  adopts  the  proceedings  of  his  agent ;  be- 
cause, by  such  assent,  he  relinquishes  the  title  to  the  land  which  he  first  owned. 
Ibid. 

6.  In  1820,  Congress  granted  to  the  State  of  Missouri,  (3  Stat,  at  Lai^ge,  547,)  four 

sections  of  land,  which  should,  '^  nnder  Hie  directions  of  the  legislature,  be 
located,  as  near  as  may  be,  in  one  body,  at  any  time,  in  such  townships  and 
ranges  as  the  legislature  may  select,  on  any  of  the  public  lands  of  the  United 
States :  Provided,  that  such  locations  shall  be  made  prior  to  the  public  sale  of 
the  lands  of  the  United  States  surrounding  sach  location."    Ibid. 

7.  This  grant  did  not  need  an  application  to  an  officer  of  the  United  States  for  per- 

mission to  locate  it.  When  the  legislatuie  selected  tlie  land,  and  gave  notice 
thereof  to  the  Surveyor-General  and  Becoitier  of  the  Land-District,  the  land 
became  identified,  and  the  title  complete.    Ibid. 

8.  In  making  the  selection,  the  legislature  had  a  right  to  include  fractional  parts 

of  sections,  until  the  entire  amount  of  four  sections  was  made  up.    Ibid, 

9.  The  ^  ie  at  which  the  title  of  the  State  became  complete,  was  the  dav  on  which 

the  <Jovemor  notified  the  Surveyor-General  of  tne  selection  of  the  land  by 
commissioners  who  had  been  appomted  for  that  purpose.    Hnd, 

10.  An  historical  account  giv(*n  as  to  what  officer  in  Louisiana  possessed  the  power 

to  grant  part  of  the  kin|,'s  domain.     The  United  States  y.  Moorty  809. 

11.  In  ^ptember,  1797,  Morales,  who  was  intendant,  had  not  the  power.    And  a 

receipt  of  that  date,  ^ven  by  him  for  the  purchase-money  of  lands  sold,  coold 
convey  no  title.  IbS. 
IS.  By  the  regulations  of  O'Reilly,  made  in  1770,  the  front  proprietors  of  land  upon 
the  Mississippi  were  bound  to  make  mounds  or  levees,  and  also  to  dear  and 
ditch  Jthe  whole  front  of  the  depth  of  two  aipcnts,  within  three  years  from  tl  a 
date  of  their  purchases.    In  default  thereof,  the  land  reverted  to  the  kins.  Ih  ^ 
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13.  This  condition  not  having  been  complied  with  in  the  j>resent  case,  and  the 

alleged  proprietor  not  living  asserted  any  claim  from  1797  to  1835,  the  pre- 
snmptton  is  that  he  sm-rendcr^  his  parchase,  and  had  his^oaoney  refunded.  Ibid. 

14.  The  claim  is  also  barred  by  lapse  of  time.   Ibid. 

15.  The  District  Court  decreed  that ''  in  case  any  of  the  lands  claimed  by  the  peti- 

tioner should  have  been  sold  by  the  United  States,  he,  the  petitioner,  should  be 
authorized  to  enter,  in  any  land-office  in  the  State  of  Louisiana,  a  like  quantity 
of  public  lands.'^    Ibid. 

16.  This  decree  was  erroneous.    The  act  of  1844  revived  the  act  of  1824,  but  did 

not  revive  the  act  of  1828 ;  and  the  act  of  1824  required  the  grantees  of  the 
United  States  to  be  made  parties,  in  order  that  they  might  come  in  and  defend 
their  title.  It  also  intended  that  these  grantees  should  produce  their  titles,  so 
that  the  court  might  ascertain  their  boundaries  and  quantities,  and  decree 
accordinglv.    But  m  the  decree  in  question,  this  was  not  done.   iotd. 

17.  The  act  of  Congress  passed  on  the  26th  May,  1824,  enabling  claimants  to  land  in 

Missouri  and  Arkansas  to  try  their  titles,  was  revived  by  the  act  of  the  17lih 
June,  1844,  and  extended  to  Jx>uisiana.    Hie  Dinted  States  t.  Pordiey  426. 

18.  By  the  fifth  section  of  the  act  of  1824,  the  claimants  were  re<][nired  to  present 

their  claims  wiUiin  two  years  from  the  passage  of  the  law.  Ibid. 

19.  This  section  being  reviv^  by  the  act  of  1844,  claimants  were  required  by  the 

latter  act  to  present  their  claims  before  the  17  th  of  June,  1846.    ttnd. 

20.  Acts  8upi)lementary  to  that  of  1824  were  not  revived  by  the  act  of  1844.  Nothing 

was  revived,  except  the  original  act  Ibid. 

21.  The  District  Court  of  Louisiana  had  no  jurisdiction,  therefore,  over  a  case  where 

the  petition  was  not  presented  until  the  8th  March,  1848.   Ihid. 

22.  The  ninth  section  of  the  act  of  1824  does  not  prevent  the  United  Btitoe  ftom 

appealing,  where  a  claim  is  for  less  than  one  thousand  acres.  Rid. 

23.  In  1791,  Wxo  granted  an  order  of  survey,  for  some  land  in  Louisiana.  Tkt  tJmted 

y.  ^iiion,  433. 

24.  During  the  ten  years  that  the  province  remained  in  the  hands  of  Spain,  the 

grantee  neither  nad  a  survey  nor  took  possession,  nor  did  any  other  act  show- 
mg  an  intention  of  fulfilling  the  oondinons  upon  iic^ch  the  grant  was  made. 
lind. 

25.  The  regulations  of  Morales  required  parties  so  situated  to  have  their  titles  made 

out.    In  case  of  neglect,  the  Spanish  govenmient  was  nnder  no  obligation  to 
at  the  land,  and  therefore  the  claim  is  not  good  against  the  UnitM  States. 


26.  A  paper,  oiFered  as  a  grant  from  the  Spanish  authorities  for  some  landin  Lou&i- 

ana,  decided  to  be  incomplete,  and  nothing  more  than  the  preamble  to  Spanish 
grants.    The  UniUd  States  v.  Le  Blanc,  435. 

27.  H&reover,  there  is  no  evidence  that  the  claimants  are  the  heirs  of  the  gaatee, 

nor  that  any  one  claiming  under  him  ever  took  possession  or  exercised  Anjr 
act  of  ownership  from  1777  to  1846.    Ibid. 

28.  This  court  a^ain  decides,  as  in  9  How.  127,  and  10  IIow.  609,  that  by  the  act  of 

1824,  a  damiant  of  land  in  Louisiana  must  aver  and  prove  his  residence  in  that 
Province  at  the  date  of  the  grant,  or  on  or  before  the  10th  of  March,  1804. 
United  States  v.  Cautantj  437. 

29.  Also,  that  the  act  was  not  intended  to  provide  for  perfect  grants.    Over  such,  the 

District  court  has  no  jurisdiction,    ibid. 

30.  A  decree  of  the  court  was  erroneous,  authorizing  the  claimants  to  enter  pubUo 

land,  upon  the  ground  that  the  United  States  had  sold  what  was  covered  by  the 
daim,  when  there  was  no  evidence  that  the  United  States  had  made  any  such 
sales.    Ibid. 

LAND,  PURCHASED  FOR  THE  UNITED  STATES. 

1.  The  act  of  Congress,  passed  on  1st  May,  1820,  (3  Stat  at  Large,  568,)  enacte, 

"  That  no  land  shall  be  purchased  on  account  of  the  United  States,  except 
under  a  law  authorizing  such  purchase."   Ndlson  v.  Laoow,  98. 

2.  Where  land  was  conveyed  to  trustees,  for  the  purpose  of  paying  a  debt  due  td 

the  United  States,  and  the  highest  court  of  a  State  decided  a^^ainst  a  title  set 
up  under  that  deed,  upon  the  eround  that  the  deed  was  in  violation  of  the  act  of 
Cbngressj  this  court  has  jurisdiction,  nnder  the  twenty-fifth  section  of  the  Jndi* 
ciaiT  Act,  to  review  that  decision.  Ibid. 
8.  The  deed  to  the  trustees  being  an  authority  to  sell  so  much  of  die  land  as  mig& 
▼OL.  XII.  52 
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be  necessaiy  to  pay  the  debt,  ihb  was  not  each  a  purdiase  ae  if  roibidden  by 
the  statute.  Nor  does  the  act  of  Congress  prohibit  the  acquisition,  directly,  by 
the  United  States,  of  the  lejijal  title  to  land,  when  it  is  taken  byway  of  security 
for  a  debt    Ibid. 

4.  Where  the  trustees  purchased,  and  paid  for  out  of  monev  belonging  to  the  United 

States,  the  equitable  title,  where  the  Icciil  title  to  the  land  had  boon  previously 
conyeyed  to  them,  the  acquisition  of  this  equitable  title  was  nothing  more  than 
iislieT&iff  the  land  of  an  incumbrance,  and  was  not  such  a  purchase  as  was  for- 
bidden by  the  statute.    Ibid, 
LIEN  OF  A  JUDGMENT. 

Bee  JUDGU£KT. 

LIMITATIONS,  STATUTE  OF. 
Whore  a  mortgage  is  pavableby  instalments,  some  of  which  were  not  due  at  the 
tim&  of  filing  the  bill,  the  statute  of  limitations  will  not  apply.    IMion  Rink  of 
Louukma  v.  Stafford^  328. 
LOUISLiNA. 
1.  The  practice  of  the  Louisiana  courts  does  not  goYom  the  courts  of  the  United 
States  in  cases  where  the  State  court  exercises  its  appellate  power  in  leviewing 
matters  of  fact  upon  a  writ  of  error.    Patht  r.  Turner  et  al,  39. 

5.  By  the  Louisiana  practice,  if  neither  party  dairas  a  trial  by  jury,  the  whole  case 

is  decided  by  the  court ;  matters  of  fact  as  woP  as  of  law.  Bond  y.  Brcwn,  254. 
8.  Where,  upon  such  a  trial,  no  testimony  is  objected  to,  and  it  does  not  ^pear 
that  any  quesHon  of  law  arose  or  was  decided,  and  the  case  is  brought  to  his 
court  by  writ  of  error,  the  judgment  of  the  court  below  must  bo  affirmed. 
Ibid. 

4.  The  decision  of  the  court  below,  upon  questions  of  fact,  is  as  condusiye  upon 

this  court  as  the  verdict  of  a  junr  would  be.    Ibid. 

5.  The  25th  section  of  the  la^  of  Louisiana  incorpo^ng  tlie  Union  Bank  of 

Louisiana,  declares  that  in  all  hy|iOthecary  contracts  and  oblisations  entered 
into  by  any  manied  individual,  with  the  Mnk,  it  shall  be  lawful  for  the  wife  to 
unite  with  him  j  and  in  such  case  the  property  of  the  wife,  whether  dotal  or  of 
any  other  description,  shall  be  affectea  by  the  contract  UnioH  Bank  ofLomiMkaa 
y.  Stqffbrd,  328. 

6.  Where  a  wife  united  with  her  husband  in  mortgaging  property  to  the  bank,  the 

mortgage  was  good  under  tiliis  clause.    Ibid. 

7.  A  sale  of  the  mortgaged  property  for  a  twelve  months'  bond  under  an  order  of 

seizure  and  sale  was  not  a  novation  or  extuiguishmcnt  of  the  original  mort 

gage.    Ibid, 
MABBtAGE. 

Evidence  of  Mabbiaob  aitd  Bioamt,  see  Gaine$  r.  Rti/H  al.  472. 
MISSISSIPPL 

1.  Where  a  defendant,  when  sued  upon  a  note,  set  up, -as  a  defence,  that  the  note 

was  given  for  an  illegal  considcitition,  the  whole  statute  must  be  examined,  in 
order  to  discover  whether  or  not  the  legislature  intended  to  prevent  courts  of 
justice  from  enforcing  contracts  relating  to  the  act  prohibited.  BarriM  v. 
iKtmfieb ,  80. 

2.  Where  a  statute  prohibits  an  act,  or  annexes  a  penalty  to  its  commissbn,  it  is 

true  that  the  act  is  made  unlawful,  but  it  docs  not  follow  that  the  unlawfulness 
of  the  act  was  meant  by  the  legislature  to  avoid  a  contract  made  in  contraven- 
tion of  it.    Ibid. 

3.  Where  a  statute  is  silent,  and  contains  nothing  ftom  which  the  contrary  can  pro- 

perly be  inferred,  a  contract  in  contravention  of  it  is  void.  But  the  whole 
statute  must  be  examined  in  order  to  decide  whether  or  not  it  docs  contain 
any  thing  **  from  which  the  contrary  can  be  properly  inferred."    Ibid 

4.  Thus,  where  a  statute  of  Mississippi  declaKd  that  slaves  should  not  be  brought 

into  the  State  without  a  previous  certificate  signed  by  two  freeholders,  with  a 
certificate  of  the  clerk  of  the  county  from  which  they  came,  certifying  tltat  the 
signers  wero  respectable  freeholders ;  and  slaves  were  brouffht  in  without  such 
certificate  and  sold,  the  contract  is  not  void,  but  the  purclioser  must  pay  Us 
note  given  for  the  purchase-money.    Ibid. 

5.  Other  parts  of  the  statute  indicate  thai  tlie  legislature  did  not  intend  to  declare 

the  contract  void ;  as  for  example,  a  part  in  which  a  fine  is  imposed,  upon  the 
buyer  and  also  npon  the  seller.    Ibid. 
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lOSSOUBL    . 

See  Lakbs,  Fobuc. 

MOBTGAGE. 

1.  Whether  ft  deed  waa  a  mortgo^  or  a  conditional  sale,  see  AweS  v.  Southard,  139. 

2.  See  also  for  other  principles,  title  Chahckbt. 
8.  Where  slaves  were  mortgaged,  see  Chancxkt. 

NAVY  OF  THE  UNITED  STATES. 

1.  Under  the  act  of  Congress,  passed  on  the  2d  of  March,  1837,  (5  Stat,  at  Larsc, 

153,)  the  commander  of  a  s(]^uadron  had  power  to  detain  a  marine  after  Uie 
term  of  his  enlistment  expired,  if,  in  the  opinion  of  the  commander,  public 
interest  required  it    See  7  Howard,  89.    Dmstnan  y.  WUka,  390. 

2.  The  decision  of  this  question,  by  the  commander,  was  final  and  conclusive  ]  and 

if  the  marine  did  not  conform  to  it,  he  was  liable  to  punishment    Ibid. 

3.  So,  too,  the  commander  was  the  judge  of  the  degree  or  punishment  necessary  to 

suppress  a  spirit  of  disobedience  and  iusubordination ;  and  he  is  not  liable  to  an 
action  for  a  mere  error  in  judgment,  oven  if  the  jury  suppose  that  milder 
measures  would  have  accomplished  his  object    J  bid, 

4.  But  at  the  same  time  he  is  bound  never  to  mflict  any  severer  punishment  than 

he  conscientiously  believes  to  bo  necessary  to  maintain  dbcipline.  and  due  sub- 
ordination in  his  ships.    Jbid. 

5.  The  question  bein^;  one  of  motives,  the  jury  are  to  iud^  whether  he  was  actuated 

alone  by  an  upright  intention  to  maintain  the  discipline  of  his  command,  or 
whether  punisnment  was  in  any  manner  or  degree  increased  or  aggravated  by 
malice  or  vindictive  feeling.    Ibid. 

6.  In  deciding  this  question,  tlie  jury  are  to  take  into  consideration  all  the  circum- 

stances S  the  case.    Ibid. 

7.  A  letter  from  one  of  the  officers  of  the  squadron  i(y  the  commander,  upon  the 

temper  and  disposition  of  the  marines,  in  one  of  the  ships,  was  proper 
evidence  for  the  jury.    Ibid. 

8.  But  the  proceedines  of  a  court-martial,  for  the  trial  of  men  for  offences  com- 

mitted long  before,  was  not  evidence,  because  it  did  not  show  the  spurit 
existing  at  that  time.    Ibid. 

9.  Nor  was  evidence  admissible,  of  the  flogging  of  two  other  persons  merely  by  the 

authority  of  the  commander  vrithout  a  court-martial.    Ibid. 

10.  Nor  was  evidence  admissible,  that  the  commander  refused  to  ^ve  to  the  marine 

ft  certificate,  under  the  act  of  Conffrcss  before  referred  to  j  oecause  the  com- 
mander claimed  to  hold  him  by  voluntary  enlistment    Ibid, 

11.  In  order  to  show  the  motive  by  which  the  commander  was  actuated  in  confining 

the  marine  in  a  fort,  on  shore,  it  was  admissible  for  the  coramandci-  to  offer 
evidence  that  merchant  seamen  from  American  ships  were  confined  there,  and 
also  for  the  marine  to  offer  evidence  to  rebut  it    Ibid. 

NEGROES  AND  SLAVES. 

When  mortgaged,  see  Chancery. 

NEW  KADBID  CERTIFICATE. 
See  Lands,  PunLic. 

NEW  TRIALS. 
Without  laying;  down  any  general  rule,  how  far  the  affidavits  of  jurors  impeaching 
their  verdict  ought  to  be  received,  it  is  decided  that  the  affidavits  of  two  jurors, 
stating  that,  whilst  impanelled,  they  read  a  newspaper  report  of  the  preceding 
evidence,  but  which  had  no  influence  upon  their  verdict,  were  not  sufficient 
ground  for  a  new  trial.     United  States  v.  Reid  et.  al  361. 

PILOTAGE. 

1.  A  law  of  the  State  of  Pennsvlvania,  that  a  vessel  which  neglects  or  refuses  to 

take  a  pilot,  shall  forfeit  and  pay  to  the  master-warden  of  the  pilots,  for  the 
use  of  the  society  for  the  relief  of  distressed  and  decayed  pilots,  their  widows 
and  children,  one  half  the  regular  amount  of  ^ilotace,  is  an  appropriate  part 
of  ft  eeneral  system  of  regulations  on  the  subject  of  pilotage,  and  cannot  be 
considered  as  a  covert  attempt  to  legislate  upon  another  subject,  under  the 
appearanoe  of  legislation  on  this  one.    Cbol^  v.  Board  of  Wardens,  ^v.  299. 

2.  Nor  can  the  exemption  of  American  vessels,  engaged  in  the  Pennsylvania  coal- 

trade,  from  the  necessity  of  paying  half  pilots^,  be  declared  to  be  other  than 
ft  fair  exercise  of  legislative  discretion,  acting  upon  the  subiect  of  the  regula- 
tion of  the  pilotage  of  the  port  of  Philadelphia.    Ibid. 
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8.  The  law  of  Penns jlvania  is,  therefore,  not  inconsif  tent  wiHi  die  leoond  and  thiid 
clauses  of  the  tenth  section  of  the  first  article  of  the  ConsHtation  of  the  United 
States.  Imposts,  and  duties  on  imports,  estports  and  tonnagei  wen  understood, 
when  the  Constitution  was  formed,  to  mean  totally  distina  thiDgs  from  fees  of 
pilotage.    Ibid. 

4.  Nor  is  the  law  repugnant  to  the  first  clause  of  the  eighth  section  of  the  first  arti- 
cle of  the  Constitution,  because,  as  the  charge  is  not  a  duty,  import,  or  ex- 
cise, there  is  no  necessity  for  its  being  uniform  throus^out  the  Umted  States. 
ndd, 

8.  Neither  is  the  law  repugnant  to  the  fifth  clause  of  the  ninth  section  of  the  first 
article  of  the  Constitution  ;  because  it  neither  gires  a  preference  of  one  port 
oyer  another,  nor  does  it  require  a  vessel. to  pay  duties.    Ibid, 

6.  Upon  this  point,  the  act  of  Congress,  passed  in  1789,  (1  Stat  at  Large,  54,)  re- 

cognizing the  pilot  laws  of  the  States,  is  entitled  to  great  weight,  as  showing 
th&t  these  law^  neither  levied  duties,  nor  gave  a  preference  of  one  port  over 
another.    Ibid. 

7.  Moreover,  the  law  is  not  inconsistent  with  the  third  clause  of  the  dghth  section 

of  the  first  article  of  the  Constitution.    Hid, 

8.  It  is  true  that  the  power  to  regulate  commerce  includes  the  regulation  of  navigsr 

tion,  and  that  pilot  laws  are  regulations  of  navigation,  and,  therefore,  of  com- 
merce, within  the  grant  to  Congress  of  the  commercial  power.    Ibid, 

9.  But  the  mere  grant  of  the  commercial  power  to  Congress,  does  not  forbid  the 

States  from  passinfi^  laws  to  regulate  pilotage.    The  jpower  to  regulate  com- 
merce includes  vanous  subjects,  upon  some  of  which  there  should  w  a  uniform 
rule,  and  upon  others  different  rules  in  different  localities.    The  power  is  ex- 
clusive in  Congress,  in  the  former,  but  not  so  in  the  latter  class<    Ibid. 
tfL  idtfaongh  Congress  may  legislate  upon  the  subject  of  pilotage,  throughout  the 
United  States,  yet  they  have  manifested  an  intention  not  to  overrule  the  State 
laws,  except  in  one  instance.    The  law  of  Pennsylvania,  not  being  overruled, 
ii  not  repugnant  to  the  Constitution  of  the  United  States.    Ibid. 
POSTAGE  AND  POST-OFFICK 
L  The  act  of  Congress,  passed  on  the  3d  of  March,  1845,  (5  Stat  at  Large,  736,) 
ferblds  the  transportation  of  letters,  packages,  or  other  mailable  matter,  except 
jndi  as  may  liave  relation  to  some  part  of  the  cargo,  or  some  article  at  the 
Aaae  time  conveyed  in  a  stage  or  other  vehicle,  when  such  transportation  is 
over  a  mail  route.     United  States  v.  Bromley,  88. 
ft  A  letter  or  order,  although  unsealed,  diroctine  tobacco  to  be  sent  by  the  return 
boat,  as  a  commercial  transaction,  was  wimin  the  prohibition  of  the  statute. 
Ibid. 
8.  Under  the  act  of  Congress,  passed  on  the  31st  of  May,  1844,  (5.  Stat  at  Lam, 
658,)  directing  that  final  judgments  in  a  circuit  court  in  any  civil  action  brought 
by  tne  United  States,  for  the  enforcement  of  the  revenue  laws,  may  be  re- 
viewed in  this  court,  without  regard  to  the  sum  or  value  in  controversy,  this 
court  can  exercise  jurisdiction.    The  revenue  of  the  Po6^0fiice  Department  is 
a  part  of  the  revenue  of  the  government    Ibid, 
4.  Where  the  suit  was  upon  a  postmaster's  bond,  and  the  district-attorney  offered 
to  read  in  evidence  an  authentic  copy  thereof,  which  the  court  refused  to  re- 
ceive, this  refusal  was  erroneous.     UnUed  States  v.  WUkinaonj  S46. 
6.  Althoujgh  the  presumption  of  law  is  in  favor  of  the  correctness  of  the  court  be- 
low, where  no  reasons  appear,  yet,  in  this  case,  the  record  itself  shows  the  error. 
If  there  was  any  fact  wnich  made  the  copv  of  the  bond  inadmissible,  it  ought 
to  have  been  shown  by  the  defendants,  and  set  forth  in  the  exception.    Ibid. 

6.  The  I3th  and  30th  sections  of  the  act  of  Congress,  passed  in  1825,  (4  Stat  at 

Large,  105-111,)  forbid  a  writing  or  memorandum  from  being  written  on  a 
newspaper,  or  otner  printed  paper,  pamphlet,  or  nAigazine,  and  transmitted  by 
mail.     Teal  v.  Fehon,  234. 

7.  The  Postmaster-General  directed  that  if  the  wrappers  of  newspapers,  pamphlets, 

or  magazmes,  should  be  found  to  contain  any  manuscript  or  memorandum  of 
•ay  kmd,  either  written  oj  stamped,  or  marks  or  signs  made  in  any  way,  by 
whidi  mformation  shall  be  asked  or  conminnicated,  it  should  be  duuged  wiu 
ktter  postage.    Ibid. 

The  part  of  the  order  relating  to  nuvks  and  signs  was  not  Jnstiiied  by  law.  lUd. 

Hence,  where  a  postmaster  refused  to  deliver  a  newspaper  upon  whioi  there  was 
an  '*  initia],"  unless  the  person  to  whom  it  was  addressed  would  pay  letter  postage 
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he  WB8  praperij  held  liable  in  an  action  for  trover.  It  was  not  a  case,  calling 
for  discretion  in  tiie  dischaxve  of  his  duties.  The  law,  and  not  the  instrac- 
tions  of  a  department,  famines  the  g^de  to  officers.  Ihid, 
10.  THe  State  conrt  had  jorisdiction  to  try  the  case.  State  coorts  had  jarisdiction 
oyer  all  cases  of  trover,  and  the  Constitation  of  ihe  United  States  did  not  sib- 
rogate  their  jurisdiction  in  such  cases  as  tbe  present    Ibid. 

PRACTICE. 
U  Where  a  motion  is  made  to  docket  and  dismiss  a  case  under  the  43d  rule  of  this 
court,  the  certificate  of  the  deik  of  the  court  below,  upon  which  the  motion  is 
founded,  must  state  the  names  of  the  parties  to  the  suit.  It  is  not  enough  to 
say,  Joseph  W.  Clark  and  others.  The  names  of  the  "  others  "  ought  to  to  set 
forth.    Smith  v.  Clark  et  at,  21. 

2.  The  practice  of  (he  Louisiana  courts  does  not  govern  the  courts  of  the  United 

States  in  cases  where  the  State  court  exercises  its  appellate  power  in  review- 
ing matters  of  £ftct  upon  a  writ  of  error.    Parks  v.  Turner  et  at,  39. 

3.  A  motion  in  this  court  after  the  decision  of  the  cose  here,  to  set  aside  the  decree 

and  remand  the  case  to  the  Circuit  Court  for  further  preparation  and  proof, 
upon  the  ground  that  new  and  material  evidence  has  been  aiscovered  since  the 
trial  of  the  case  in  that  court,  cannot  be  sustained.    Russell  v.  Southard^  139. 

4.  Affidavits  of  newlj-discovered  testimony  cannot  be  received.    This  court  must 

affirm  or  reverse  upon  tiie  case  as  it  appears  in  the  testimq^iy.    Ibid. 

5.  The  established  chancery  practice  is  so,  and  if  it  were  not,  the  act  of  Congress, 

passed  on  March 3, 1803,  would  be  decisive  of  the  question.*  Ibid.' 

6.  Tne  surety  foT  the  appellants  from  a  decree  in  admiralty,  gave  bond  to  pay  all 

costs  and  damages  which  might  be  adjudged  by  this  court  lues  v.  Merchants 
Bank  of  Boston,  159. 

7.  This  court  having  affirmed  the  decree  of  the  Circuit  Conrt  with  costs  and  six 

per  cent  damages,  judgment  was  entered  upon  the  receipt  of  the  mandate  by 
the  Circuit  Court,  for  the  amount  of  the  original  judgment  together  with  the 
amount  of  costs  and  damages  calculated  up  to  that  day }  and  execution  was 
awarded.    Ibid. 

8.  Under  this  execution,  the  vessel,  which  had  been  attached  under  the  libel  was 

sold  for  less  than  this  aggregate  amount    Ibid. 

9.  The  surety  is  not  entitled  to  have  a  relatiyo  proportion  of  the  proceeds  of  sale 

applied  to  the  reduction  of,  his  bond,  but  is  responsible  upon  it  to  the  entire 
amount    Ibid. 

10.  By  the  26th  section  of  the  Judidaiv  Act,  the  courts  ha\'e  power  to  assess  da- 

mages upon  bonds,  &c.,  and  to  render  judgment  for  so  much  iks  is  due  accord- 
ing to  equity,  in  cases  of  default  or  confession  or  demurrer.  This  section  does 
not  apply  to  a  case  heard  on  agreed  facts.    Ibid. 

11.  But  then  when  the  case  heard  on  a^ed  facts,  was  the  case  of  an  appeal-bond,  it 

was  proper  for  the  court  to  give  judgment  for  the  penalty  of  the  Dond  (bving 
less  than  the  judjB^ent  under  the  mapclkte)  and  allow  interest  from  the  date  of 
the  institution  of  the  suit,  although  the  amount  to  be  paid  in  this  way  would 
exceed  the  penaltj  of  the  bond.    Ibid. 

12.  The  proper  condition  of  an  ii\junction-bond  is  "  to  answer  all  damages  which 

the  dctendant  may  sustain  in  consequence  of  the  injunction  being  granted." 
BeinT.  Heath,  16S. 

13.  Where  a  bond  was  given  in  order  to  obtain  an  injunction  to  suspend  proceed- 

ings, under  an  order  of  seizure  and  sale,  and  the  condition  was  tnat  the  princi- 
pal and  sureties  "  would  pay  to  the  plaintiff  in  the  case  of  seizure  and  sale,  all 
such  damsj^es  as.  he  may  recover  against  us,  in  case  it  should  be  decided  that 
the  said  injunction  was  wrongftdly  obtained,"  this  bond  was  irregular.    Ibid. 

14.  It  conformed  to  the  Louisiana  practice,  by  which,  if  an  injunction  be  dissolved 

judgment  is  at  once  given  for  the  debt,  interest,  and  damages,  against  the  prin- 
cipal and  sureties  in  the  iniunction-bond.    Ibid. 

15.  But  the  equity  practice  in  the  courts  of  the  United  States  is  regulated  by  the 

laws  of  Congress,  and  the  rules  of  this  court  made  under  the  authorit]|^  of  an 
act  of  Congress ;  and  one  of  those  rules  is,  that,  when  not  otherwise  directed, 
the  practice  in  the  High  Court  of  Chancery,  in  England,  shall  be  followed.    Ibid. 

16.  According  to  these  rules,  a  court  of  equity  cannot,  when  it  dissolves  an  ixynnc- 

tion,  give  judgment,  at  the  same  time,  against  the  obligors.  It  merely  cuders 
the  dissolution,  leaving  the  obligee  to  proceed  at  law  against  the  sureties,  if  he 
sustains  damage  from  the  delay  occasioned  by  the  injunction.    Ibid. 
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17.  Where  a  bill  in  dumoery  staten  that,  at  an  oxecntion  sale^  which  waf  alleged  to 

have  beeL  open  and  fair,  tiie  complainant  parchaeed,  for  the  snm  of  $600,  cer- 
tahi  promissorjr  notei  secured  by  mor^ece,  amoonting  in  the  whole  to  $260,- 
000,  and  the  bill  was  demurred  to,  and  the  demarrer  sustained  by  Uie  Circnit 
Court,  this  judgment  must  be  reyersed.    Erwin  V.  Parham,  197. 

18.  Mere  inadequacy  of  price  does  not,  of  itself,  furnish  a  sufficient  reason  for  dis- 

missingthe  bill,  or  deciding  that  the  complaint  was  entitled  to  no  relief  irtiat- 
ever.    Ibid, 

19.  Where  the  bill  of  exceptions  purported  to  hare  been  taken  at  April  term,  IMS, 

but  the  record  sh6wea  that,  at  that  time,  no  suit  between  the  parties  was  pend- 
ing, and  t&at  the  trial  took  place  in  April,  1849,  the  date  of  1848  must  be 
considered  as  a  clerical  error.  The  certificate  from  the  Circuit  Court  showed 
that  the  bQl  of  exceptions  was  regularly  allowed  upon  the  triiU,  and  this  must 
be  condusiye  npon  this  court    ImiUd  Stattt  v.  TTuHfifon,  i46. 

80.  Where  tiie  suit  was  npon  a  postmaster's  bond  and  the  district-attorney  ob'ered 

to  read  In  eyidence  an  authentic  copy  thereof,  which  the  court  refusod  to 
reoeive,  this  refiisal  was  erroneous.    Ibta, 

81.  AlUiouffh  the  presumption  of  law  is  in  fovor  of  the  correctness  of  the  court  be- 

low where  no  reasons  appear,  yet,  in  this  case,  the  record  itself  shows  the  error. 
If  there  was  any  fact  which  made  the  copy  of  the  bond  inadmissible,  it  ouA^t 
to  haye  been  shown  by  the  defendants,  ana  set  forth  in  the  exception.    /Uf 
88.  By  the  Louisiana  practice,  if  neither  party  daims  a  trial  by  jury,  the  whole  case 
IS  dedded  by  the  court :  matters  of  fact  as  well  as  of  law.  Bond  y.  Brown^  254. 

83.  Where,  npon  such  a  tnal,  no  testimony  is  objected  to,  and  it  does  not  appear 

that  any  question  of  law  arose  or  was  dedded,  and  the  case  is  brou^t  to  this 
court  by  writ  of  ecnur,  the  judgment  of  the  court  below  must  be  affirmed.  IhH, 

84.  The  decision  t>f  the  court  below,  npon  questions  of  fkct,  is  as  condusiye  npon 

this  court  as  the  yerdict  of  a  jury  would  be.    Ibid, 

85.  If  a  writ  of  error  does  not  set  out  the  names  of  aU  the  parties  to  the  judgment  of 

the  Circuit  Court,  the  case  will  be  dismissed.  Sm^  y.  Strader,  PenvM  |-  Co.  887. 

86.  Where  other  parties  had  a  nominal  interest  as  defendants,  and  resided  beyond 

the  jurisdiction  of  the  court,  it  was  error  in  the  Circuit  Court  to  dismiss  the 
bill  because  they  were  not  made  parties.  Under  the  act  of  ConneM  of  1839, 
the  court  should  haye  gone  on  to  decree  against  the  actual  defendants ;  and  in 
this  case  aU  triio  haye  a  beneficial  interest  are  in  court  Union  Bank  of  Lorn- 
moma  y.  Stafford,  888. 

87.  Where  further  eyidence  was  taken  after  the  appeal  to  this  court  was  entered, 

nnder  tiie  authority  of  an  act  of  Congress  passed  in  1803,  (8  Stat  at  Lane, 
844,)  the  issuing  or  the  'commission  by  the  clerk  of  the  Circuit  Court,  and  Uie 
nnitmg  by  both  parties  in  its  execution,  furnish  a  presumption  that  the  proper 
order  was  giyen.  If  not,  the  parties  haye  waiyed  all  objection.  Rich  r  Lam- 
bert, 347. 

88.  After  a  case  had  been  argued  and  was  under  advisement,  a  motioif  to  permit 

the  complainant  to  file  a  further  bill  by  waj  of  supplement  and  amendment, 
which  would  haye  made  an  essential  chon^  m  the  character  and  objects  of  the 
cause,  was  properly  oyerrulcd  in  the  Circuit  Court    Snead  y.  McOovll,  407. 

89.  Where  an  appeal  was  taken  in  a  common-law  case  instead  of  a  writ  of  enor,  and 

after  the  lapse  of  ten  days  the  plaintiff  issued  an  execution  upon  his  judgment, 

and  the  ddcndant  then  sued  out  a  writ  of  error  to  bring  the  case  up  to  this 

court,  it  was  error  in  the  court  below  to  quash  the  execution  and  supersede 

the  judgment    Saltmarsh  v.  Tuthill,  387. 
88.  The  app^  did  not  remove  the  cose,  and  the  writ  of  eiror  was  sued  out  too  late 

to  stay  execution.    It  is  immaterial  whether  it  was  a  mistake  of  the  party  or 

the  court.    Ibid. 
SO.  The  question  reserved  is  whether  this  court  has  the  power  to  issue  a  mandamus 

to  ue  judge  below,  commanding  him  to  set  aside  the  supersedeas  and  order 

the  clerk  to  issue  an  execution. 
For  Practice  in  Admiralty,  see  Admiralty. 

SHIPS  OR  VESSELS. 
See  CoMUBEciAL  Law. 

STATUTES,  CONSTRUCTION  OF. 

See  COKTBACTS. 

1.  The  act  of  Congress,  passed  on  1st  May,  1$80,  (3  Stat  at  Large,  568,)  enacts, 
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that  no  land  shall  be  purchased  on  acconnt  or  the  United  States,  except  nnder 
a  Law  authorizing  such  purchases.    NeiUtm  ▼.  Lagow^  98. 

2.  But  this  docs  not  prohibit  the  acquisition  of  land  bj  the  United  States,  cither  di- 

rectly, or  through  trustees,  vrhea  taken  as  security  for  a  debt    IM, 

3.  Where  the  trustees  purchased,  and  paid  for  out  of  money  belonffing  to  the  United 

States,  the  equitable  title,  where  the  losal  title  to  the  land  had  been  previously 
conveyed  to  them,  the  acquisition  of  this  equitable  title  was  nothing  more  than 
relieving  the  land  of  an  incumbranoo,  and  was  not  such  a  purchase  as  was  for- 
bidden by  the  statute.   Ibid. 

TARIFF  OF  1846. 

1.  The  Tariff  Act, passed  in  1846,  (9  Stat,  at  Large,  p. 44,)  enacted  duties  on  glass, 

as  follows,  viz. 
**  Schedule  B.    Forty  per  centum  ad  valorem^  Glass  cut 
"  Schedule  C.    Thirty  per  centum  ad  vahrein^  Glass  tumblers,  plain,  moulded, 

pressed ;  not  cut  or  punted.**    Binn»  etalr.  lamraiee^  9. 

2.  The  following  classes  of  tumblers  fall  within  Schedule  B,  and  are  chaigeable  with 

a  duty  of  forty  per  centum,  viz.  Ibid. 

\.  Glass  tumblers,  the  entire  surface  of  the  bottom  of  which  had  been  smoothed 
by  ^c  glasscuttcr  or  grinder,  previous  to  their  importation  into  the  United 
States.    IHd. 

2.  Glass  tumblers,  on  the  sides  of  which  ornamental  figarcs  had  been  en- 
graved by  the  glasscuttcr  or  engraver,  pravious  to  their  importation  into  the 
United  States.    Ibid, 

TERRITOIIY. 

1.  Where  a  bank  was  clmrtered  and  its  charter  repealed  by  the  legislature  of  a 

Territonr,  the  question  of  the  validity  of  the  repealing  act  cannot  be  broughi 
before  tne  court  under  the  tvonty-fmh  section  of  tlie  Judiciary  Act  Miners 
Bank  y.  State  of  Iowa,  1. 

2.  The  power  of  review  is  confined  by  that  section,  to  certain  la^vs  passed  by  States 

and  docs  not  extend  to  those  passed  by  Territorial  Legislatures.    Ibid, 

TREATY. 

1.  This  court  again  decides,  as  in  9  Howard,  127,  280,  and  10  Howard,  609,  that, 

with  respect  to  the  tract  of  country  between  the  Mississippi  and  Perdido  rivers, 
south  or  the  thirty-first  degree  of  north  latitude,  the  authorities  of  Louisiana 
had  no  right  to  make  grants  of  land  after  the  time  of  signing  the  treaty,  by 
which  it  was  ceded  to  Great  Britain.    Montauit  y.  United  ^tates^  47. 

2.  That  treaty  having  been  signed  on  the  10th  of  February,  1763,  a  grant  of  land 

in  the  above  tract  of  country,  issued  by  tlic  French  Governor  of  Louisiana,  on 
the  11th  March,  1763,  was  void.    Ibid. 

TRUSTEES. 

1.  Where  there  were  two  trustees  of  the  property  of  insolvents,  and  one  of  them 

made  an  assignment,  but  the  other  ncitlicr  joined  in  it  nor  assented  to  it  after- 
wards, the  assignment  was  void.     Wilbur  v.  A/my,  180. 

2.  And  in  the  present  case,  also,  the  assignee  appears  to  have  received  an  assign- 

ment of  the  property  only  as  security,  until  its  profits  should  pay  a  debt  duo  to 
him  by  the  insolvents.  That  debt  bcine  extinguished,  he  has  no  right,  as 
owner,  to  claim  an  account  of  further  profits  from  the  holder  of  the  property. 
Ibid. 

3.  Wliorc  the  bank  liad  become  insolvent,  and  had  made  an  assignment  of  its  effects 

to  trustees  for  the  bencfH  of  its  creditors,  the  bank  was  allowed  to  sue  in  its 
own  name  at  tlie  instance,  and  for  the  benefit  of  creditors,  and  the  case  was  the 
same  as  if  tliu  law  permitted  the  suit  to  be  brought,  and  the  same  had  been 
brought,  ill  the  name  of  such  trustees.  Lyman  v.  Bank  of  the  United  States, 
225. 

4.  Although  the  hank  had  indorsed  a  note  amongst  its  other  assets  to  it9  trustees, 

\  Gt  under  Uie  circumstan(;cs  it  could  maintain  a  suit  upon  the  note,  becanse,  Ibid. 

5.  Where  a  party  who  is  the  holder  of  a  note  transferred  it  for  purposes  of  col- 

lection, and  it  is  not  paid  but  is  found  in  the  possession  of  the  original  holder, 
ho  can  recover,  as  he  is  remitted  to  his  original  rights,  notwithstanding  the 
indorsement ;  an*.!  if  the  note  is  not  paid,  the  plaintiff  may  give  it  up  and 
recover  upon  the  original  consideration.    Ibid. 
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1.  In  Louisiana,  the  Supreme  Court  of  the  State,  reviews  the  questions  of  Cut  as 

well  as  of  law  which  are  brought  up  from  the  court  below ;  and  when  it  reyenet 
a  judgment  upon  cither  ground,  it  gives  the  judgment  which  the  inferior  court 
ought  to  have  given.    Parks  v.  Turner ^  et  cd.  39. 

2.  But  when  a  case  is  brought  before  this  court  by  a  writ  of  error,  it  can  only  review 

questions  of  lawj  and,  therefore,  where  the  validity  of  a  verdict  of  a.  iuty  is 
brought  into  question,  the  practice  wliich  prevails  in  the  State  courts  of  Loui- 
siana is  inapplicable  in  the  courts  of  the  United  States. 

3.  Hence,  where  the  jury  found  a  verdict  in  general  terms  for  the  plaintiff  in  a  suit 

upon  a  promissory  note,  without  finding  the  amount  due,  whu:h  the  laws  and 

}>ractice  of  Louisiana  require  them  to  do,  and,  the  court  then  gave  judgment 
or  the  amount  of  the  note,  this  would  have  been  adjudged  to  be  a  cause  of  re- 
versal of  the  judgment  by  the  Supreme  Court  of  the  State,  but  cannot  bo  so 
held  by  this  court.    Ibid. 

4.  The  suraciency  of  the  vei^ict  must  be  judged  by  the  rules  of  the  common  law 

and  the  Statutes  of  the  United  States,  and  not  by  the  laws  and  practice  of 
Louisiana.  The  act  of  1824  (4  Stat,  at  Large,  62,J  does  not  include  such  a 
case.    Jbid. 

5.  By  the  common  law,  although  a  judgment  in  such  a  case  might  not  have  been 

sti-ictly  proper,  vet  under  a  power  of  amending  the  verdict,  uie  judgment  can 
stand,  because  the  plea  having  been  that  no  consideration  was  given  for  the  note,, 
and  the  verdict  being  for  the  plaintiff,  it  necessarily  found  that  the  whole  amount 
was  due.    Ibid 

6.  The  d2d  section  of  the  Judiciary  Act  provides  for  this  case  by  enjoining  upon 

this  court  to  disregard  niceties  of  form,  and  so  it  was  decided  in  16  Peteira,  321. 
Ibid. 

7.  The  Constitution  of  Louisiana  requires  the  State  judges  to  give  reasons  for  their 

decisions ;  but  this  is  not  operative  upon  the  judges  of  the  Circuit  Conit  of  the 
United  States.  On  the  contrary,  their  reasons  form  no  part  of  the  record  when 
the  case  is  brought  up  to  this  court    Ibid, 

WRIT  OF  ERROR. 
If  a  writ  of  error  does  not  set  out  the  names  of  all  the  parties  to  the  jud^ent  of 
the  Circuit  Court,  the  case  will  be  dismissed.    Smyth  v.  Strader,  Perrme  fr  Cb. 
327. 
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